








(b) The quantity of groundwater extracted and the 

method of measurement used by the claimant and of the claimant's 

predecessor in interest in each preceding year; provided, that 

if the period of such taking exceeds five years, the claimant is 

not required to state such quantities for any period greater 

than the preceding five years. These quantities shall not be 

determinative of the award of rights in the final judgment of 

the adjudication. 

(c) The location ( sufficient for ident if icat ion) of 

each source through which groundwater has been extracted, and if 

any person or entity other than the claimant filing the proof 

claims any interest in one of these sources or the right to 

extract water therefrom, the name or names, so far as known, 

of such other person or entity. 

(d) A general description of the purpose to which the 

water is put and the area in which the water is used. 

(e) Any claims for increased or future use of water. 

(f) Any other facts which tend to prove the claim

ant's right to water. 

16927. Any person or entity within the groundwater 

adjudication area who has not appeared if served with a corn

plaint in a groundwater adjudication or who does not submit a 

proof of claim to the court and to the plaintiff by the required 

date shall be foreclosed from further assertion of rights to 

groundwater in that area. Exceptions shall be made only upon a 

showing of lack of actual notice or extreme hardship, accompanied 

by a proof of claim, not more than six months after the original 
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deadline. If the plaintiff has elected, pursuant to Section 

16938, that pumpers who extract five acre-feet per year or less be 

deemed not to be indispensable parties, pumpers who do not file 

may continue to extract up to five acre-feet per year. 

Article 6. Small Users 

16938. Upon plaintiff's election, persons or entities 

who extract not more than five acre-feet of water annually shall 

not be considered indispensable parties. Pumpers who are not 

indispensable who wish to protect a right to extract more than 

five acre-feet annually may intervene in the groundwater adjudi

cation. 

Article 7. Preliminary Injunction 

16940. Upon a showing of long-term overdraft, the court 

in a groundwater adjudication may issue a preliminary injunction 

prohibiting increased pumping. Bulletins or other reports of 

department studies indicating that a long-term overdraft exists 

shall be admissible and shall constitute prima facie evidence of 

the overdraft. All other relevant evidence shall also be ad-

missible. The court shall determine the terms of the preliminary 

injunct ion. Where appropriate, the court may permit each pumper 

annually to extract groundwater in an amount equivalent to the 

maximum extraction by that pumper during any one year in the 

previous five year period. The terms of the preliminary injunc

tion shall not be determinative of the award of rights in the 

final judgment of the adjudication. No bonds shall be required 

for the issuance of a preliminary injunction. Nothing herein 

contained shall impair or limit the broad equitable powers of the 

court. 
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Article 8. Lis Pendens 

16945. The court shall order a lis pendens, giving 

notice of the initiation of groundwater adjudication proceed

ings, to be recorded in the office of the recorder of the county 

or counties in which the groundwater basin, groundwater manage

ment area, or other area is situated. The lis pendens may 

describe the area included within the action by means of a 

perimeter description or by reference to sections, townships and 

ranges. The lis pendens shall include the names of all parties 

in the action. It shall also state that all landowners claiming 

present or future rights to extract groundwater, and their 

successors in inter est, will be bound by the adj ud icat ion. If 

small users have been exempted pursuant to Section 16938, this 

fact shall be noted. Where appropriate, the notice shall be 

recorded after a preliminary injunction on groundwater extrac

t ion as defined in Sect ion 169 40 has been imposed, and the 

notice shall include the terms of the injunction. If, during 

the course of the litigation, the boundaries of the adjudication 

area are changed, the lis pendens shall be recorded at that 

time for the property in the area included, and expunged for the 

area excluded. Additional parties named in the action shall 

also be included. Except as provided above, a lis pendens 

giving notice of a groundwater adjudication shall not be expung

ed until final judgment in the adjudication is rendered. 

Article 9. Stipulation to Judgment 

16950. In recognition of the complexity of the issues 

to be litigated in a groundwater adjudication and the costs of 
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litigation to all parties, every effort shall be made to encour

age a settlement by the parties. 

16951. Defendants who have joined in a stipulation to 

judgment with the plaintiff shall not be required to file an 

answer to the complaint in order to protect their right to water 

as set forth in the proposed stipulated judgment. A withdrawal 

from the stipulation after service of the complaint, if not 

accompanied by an answer to the complaint, shall constitute a 

default. The rights of parties who have not joined in the 

stipulation shall be determined as they would be in the absence 

of any such stipulation, unless the court imposes a physical 

solution upon all parties. 

16952. Each stipulation to judgment shall clearly set 

forth the conditions which shall be met before the st ipul at ion 

is filed with the court. Parties who have joined the plaintiff 

in a stipulation which has been filed may not withdraw from that 

stipulation, except when the court finds there is good cause for 

withdrawal. A stipulation may be made and filed by a corpora

tion or public agency without the necessity of appearing through 

counsel. 

16953. Discovery materials, motions, and all other 

pleadings filed in the action which do not relate directly to 

the status of the stipulation need not be served upon stipulat-

ing parties. All such documents upon request shall be made 

available to stipulating parties for inspection and copying. 

Parties who wish to inspect or copy these materials may do so at 
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the business address of the plaintiff, or office of the plain-

tiff's designee or attorney, as specified by plaintiff. 

Article 10. Discretionary Dismissal 

16965. Section 583 of the Code of Civil Procedure 

shall apply in groundwater adjudications, except that all dismis-

sals pursuant to 583 (b) shall be discretionary with the court. 

The court shall dismiss the action at the time specified or at any 

later time only when the court finds that delay is the result of 

willful failure to prosecute the action. 

[Comment: Section 583(b) of the Code of Civil 
Procedure requires mandatory dismissal of an action 
which has not been brought to trial within five 
years of the date of filing.] 

Article 11. Physical Solution 

16970. The court shall have the power to impose a 

physical solution upon the parties in a groundwater adjudication. 

Article 12. Judgment Binding on Successors 

16975. The judgment in a groundwater adjudication 

shall be binding upon the parties to the action and all their 

successors in interest, including but not limited to heirs, 

executors, administrators, assigns, lessees and licensees and 

upon the agents and employees of all these persons, and upon all 

landowners or other persons claiming rights to extract ground-

water from within the area of adjudication. 

Article 13. Continuing Jurisdiction 

16980. The court shall have continuing jurisdiction 

to modify or amend a final judgment in a groundwater adjudica-

tion to meet the demands of changed circumstances. Whenever 
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appropriate, the judge who heard the original act ion shall 

pres ide over subsequent act ions or mot ions to modify or amend. 

Article 14. Designees for the Receipt of Process 

16985. (a) Every party to a groundwater adjudica-

tion shall, within 30 days after the time limit for an appeal 

from a final judgment has expired, nominate a designee for 

service of all pleadings under the continuing jurisdiction of 

the court. Such designee may be counsel for the party, or an 

officer or employee of a public agency designated by title 

only, or the party to the act ion, or other corporate or private 

person. The nomination must be filed with the court within this 

time, accompanied by the information as set forth in (b), (c), and 

(d) below. 

(b) If a natural person is designated, such person 

must reside within the State. The designee's complete business 

or residence address shall be filed, as well as a statement by 

the designee of willingness to serve. 

(c) If an entity other than a natural person is 

designated, it must have an off ice or off ices with in the State. 

The complete address of its office or offices where it is willing 

to be served with process, and the name of each person at each 

such office whom it authorizes to receive process, shall be 

provided. A statement by the designee of willingness to serve 

must also be filed. 

(d) If a party 

information required in (b) 

nominates itself as designee, 

and (c) above, as applicable, 
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be provided to the court. No statement of willingness to serve 

is necessary. 

16986. A party may change the identity of its desig-

nee at any time by submitting to the court a new nomination 

complete with the information required in Section 16985. 

16987. A designee may file with the court a signed 

and acknowledged writ ten statement of res ig nat ion. The author-

ity of the designee to receive process for the party to the 

adjudication shall thereupon cease. The court shall notify the 

designating party of the resignation. 

16988. If a natural person who is a designee dies, 

resigns, or no longer resides in the State, or if a corporate 

designee resigns, ceases to do business within the State, or no 

longer has offices within the State, the party to the adjudica-

t ion shall nominate a successor forthwith. Section 286 of the 

Code of Civil Procedure shall not apply after a designee for 

service has been nominated pursuant to Section 16985 (a). 

[Comment: Section 286 of the Code of Civil 
Procedure provides that when an attorney dies, 
is suspended, or ceases to act, further proce
edings will not be permitted until the adverse 
party requests by written notice that the party 
represented appoint a new attorney.] 

16989. All motions or other pleadings may be served by 

mail upon the designees on file with the court, and such service 

shall fulfill all notice requirements. 
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DECEMBER 19, 1978 

CfJjV,~,1ENT3 01\J THE FIN!-ll REPORT 

OF 

THC GOVERNOR 1 S COMMISSim~ TC '?EVIEJJ 
c,~,L FORr.JL-; LtJ,Q.T2:R RIG~TS LF.W 

~~~ ~. CHRI3M~N, ME~BER 

The above titled report is the product of intensive study, indepth 

research and time consuming effort on the part of both the members and 

the staff of the "Governor's Commission To Review California Water Rights 

Lau• .. " :3:lvBn the differences of philosophical viE:uJs, areas of interest 

together with areas of concern inherent within the Commission membership, 

it bec8me apparent at an early date that unanimity of opinion would be 

impossible to achieve. ulit~ this in mind and with no acrimony whatsoever, 

the SomMis~ion members themselves sgreed that the completed report tuould 

represon~ thR majority point of view but nat necessarily the opinion of 

each nember as to each recommendation. 

~ith the work of the Cc~mission completed and the report moving to 

publ\cation, I desire to add same comments and express a few personal 

concerns. 

Despite statements to the contrary it is important to bear in ~ind 

that the Commission has not expressed opposition nor does 1t oppose 

furthE!" orderly water resourcEJ development in California. 

While the Commission 1 s assignment was to reviet~l water rights and 

not necessarily the water resources and water requirem8nts of the State, 

failure to do so is regarded by many as a weakness in the report not to 

address itself to the practicalities of providing adeouate quantities of 

water to meet the State's ever increasing needs. 

A significant number of witnesses appearing before the Commission 

and in prepared statements ca:led for the implementation of the 11 California 

Uater Fl'3n" as detailed in Bulletin No. 3 of tha Department of Water 
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Resources and adopted by the legislature in 1959. The State Water Project, 

a part of the California Water Plan, approved by the voters in a 

State-wide election in 1960, has only its initial phases completed. This 

project, with contractual commitments of 4,230,000 acre feet, is 

presently delivering approximately one-half of that amount. A strong 

plea is made for the completioG of the State Water Project in order that 

water deliveries will be available to meet all of the contractual 

commitments which were solemny executed between the State of California 

and thirty-one contracting agencies who are paying the full cost of their 

share of the physical facilities even though a number have yet to 

receive water. I would also note that based upon the accepted sanctity of 

such contracts land was brought into production and an economy developed 

in anticipation that supplemental water would be available. 

Along with other important needs for water in California, the value 

of an adequate supply for agriculture, the State's largest industry, 

should not be underestimated. Agriculture contributes in excess of nine 

billion dollars annually to the econamic well being of California and 

its contribution to the National balance of trade accounts for about 

12 to 14 percent of the tntal. Certainly the good health of a1riculture 

impacts significantly upon the financial sector as well as upon the financial 

integrity of California. 

Much has been said about the value and importance of the conjunctive 

use of water. However, it is a truism that without a supplemental supply 

of water a conjunctive program would be impossible to implement. 

An early decision of the Commission in the area of groundwater was 

to stress management as opposed to adjudication. The recommendations 

place the primary responsibility for management and control at the local 

level. Studies are presently under way to detail boundaries of proposed 

groundwater management areas. These studies are under the direction of 

the Department of Water Resources. Ultimate designation of such areas 

will be a function of the State Water Resources Control Board. At the 

moment there is significant concern expressed as to a precise definition of 

"local control." Many have indicated that given the role of the State in this 

area, approval of the concept of local management and control is viewed 
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as actually being State control. 

Though it was explainec on a number of occasions that the 

Department of Water Resources was in the process of doing a study 

on the costs of implementing the proposed program. the question of 

costs in this area surfaced frequently and is a matter of substantial 

concern. 

A considerable degree of apprehension was noted among those 

who expressed fear that an effort would be made to change the 

established schedule of priorities. 

In closing these comments and observations I would suggest 

+· · t I have spent a good part of my life in assisting others, 

t.' :;';::ughout the State, meet their needs in areas of water resource 

development, flood control, water conservation and the many other 

related fields involving water. 

I sincerely believe however, with due consideration given the 

respect I have for the members of the Sommission with whom I have 

servedt that were those recommendAtions actually implemented such 

action will further complicate tre already complex existing water laws 

of :3lifornia and could well be a deterrent to those who are or will 

be responsible for meeting the future water needs of California. 

Respectfully submitted, 

BtLJ)~~ 
Ira J. ~~sman, Member, 

Governor 1 !6 COI'I'lfnission To Review 
California Water Rights Law 
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MINORITY REPORT ON THE SUBJECT OF RIPARIAN RIGHTS 

The Commission's recommendations do not, as some have urged, 

lay waste to the doctrine of riparian rights long recognized in 

California. However, two of the recommendations affecting riparian 

rights would appear to lead to undesirable ends. 

The Commissions' Recommendations. 

In the chapter on Certainty, the Commission recommends the 

addition of Section 2769.5 to the Water Code to authorize the court 

in a statutory adjudication to "quantify riparian rights in the 

decree" and then to "accord unexercised riparian rights priorities 

lower than those it accords to active uses of water if necessary to 

secure the reasonable beneficial use of water within the meaning of 

California Constitution, Article 10, Section 2." 

en in the chapter on Effici the Commission recommends 

adding Section 1746 to the Water Co 1 it pos ible to transfer 

any water right determined a court decree in a statutory 

adjudication, which would incl those ights o iginally derived 

from riparian status. 

ture of Ri s. 

Riparian ri ts t e use of water pe tain on y to those 

parcels of land b tt the watercourse. A r a r an user es 

not a ri t to speci 1c amo t of but has a 

orrelative sha e n the nat al flow of t ream common with 

t other r p 1 s o th 

to us on t e r p r1 

tre m. T 
1 r p ian right 1s limited 

p rc (and only to t t portion of t 



parcel within the watershed of the stream), 1s subject to the 

"reasonable, beneficial use" limitation of Article 10, Section 2, 

of the California Constitution, and is subject to being diminished 

as portions of the riparian parcel are "severed" from the stream by 

transfers without reservation of rights. 

Thus, although the extent of the riparian right is not 

"quantified" in the sense of being fixed absolutely to a certain 

number of acre feet or cubic feet per second, the exercise of the 

right is limited to a correlative share of natural flow, to use 

upon the riparian parcel, and to reasonable, beneficial uses. 

Since the riparian rights are, generally speaking, entitled to 

tl1e first priority on the stream, they can be seen as preserving 

to the lands through which the stream naturally flows the first right 

to make beneficial use of the natural flow of that stream. 

To the extent that potential riparian uses are not exercised, 

the flow of the stream is available to preserve instream values and, 

potentially, the appropriations from the stream, in the order of 

their priorities. 

Criticism of Commis ion Recommendations 

A. ssi ing Unexercised Riparian Ri ts riorities Lower 

an Ot e Acti Uses of Water 1n Statutory udication. 

is reco at ion od es ur basic flaws. 

First, it a tri tes a ce tain wisdom to the current degree 

of exercise of the riparian right and "freezes'' t riparian ri t 

at its current useage. Suppose, however, t t sometime a er the 

decree in the stream a ication s been entered cropping patterns 
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change favoring irrigation, or increased irrigation, of the riparian 

lands; or that seasonal flooJing of the riparian lanJ becomes 

necessary to proviJe habitat for important waterfowl populations; or 

that a fish hatchery becomes necessary to preserve fish population; 

or that riparian land is converted to an urban or industrial useage 

critical to the economy requiring increased water useage. Are we 

so wise now that we should preclude later exercise of riparian 

rights for such socially and economically valuable purposes? 

One might argue that, if socially or economically valuable, 

the uses will be supported elsewhere. But is this the best policy? 

Allocations of water to lands removed from the stream, especially 

if remote, require a substantial i11vestment of other resources 

which are becoming increasingly overburJened. Energy is in great 

Jemand. Canals and power lines criss-cross the countryside, 

creating special burJens on farmers, transportation interests, 

natural values, urban planners, and perhaps others. There is 

wisdom in providing the first opportunity for changing or emerg1ng 

uses of water to the lands contiguous to the supply. 

Secondly, establishing lower priorities for unexercised riparian 

uses will surely create a "race to the pumphouse" to enlarge the 

exercise of riparian uses whenever a stream adjudication is imminent. 

The history of water rights law in California and elsewhere enforces 

this conclusion. 

Thirdly, the goal sought to be achieved by this recommendation is 

greater certainty on the assumption that lack of certainty is somehow 

inhibiting either the riparian owner, other junior users, or the 

administration of water rights. There was competent testimony before 

the Commission, however, that there is considerable knowledge as to 
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the extent of riparian claims on the streams most important to 

current water useage and development in California, brought about 

through contractual arrangements with the riparians, previous 

stream adjudications, and by competent investigations (See, e.g., 

testimony of Gleason L. Renaud, December 8, 1977, Stockton, California). 

Finally, in the three California appellate court decisions 

dealing with the subject, the courts have concluded that the 

attempts to assign lower priorities to unexercised riparian rights 

in statutory adjudications was improper. (See In Re Waters of Soquel 

stem (1978) 79 Cal. App. 3d 682, In Re Waters of 
----------------~----
Creek Stream 

Valley Stream System (1978) 84 Cal. App. 3d 140 [hearing granted by 

the California Supreme Court on October 18, 197~ , both of which rely 

heavily upon the earlier California Supreme Court decision 1n Tulare 

istrict v. Linds Strathmore Irri ation District (1935) 

3 Ca. 2d 489). Since the California Supreme Court has granted a 

hearing in the Long Valley case, some new law on this subject may be 

made in the near future. However, for the reasons stated above, the 

Commission's recommendation should not be pursued; rather, legislation 

specifically precluding the assignment of lower priority to unexercised 

riparian rights in statutory adjudications would be pre rable. 

B. Transferability of "Adjudicated" Riparian Rights. 

There are additional reasons why riparian rights, once 

adjudicated, should not be transferable from the riparian lands 

or, at least, why such transfers should be limited geographically. 

In the first place, as noted previously, encouraging expansion 

of riparian useage (to avoid loss of priority) will adversely impact 

upon the yield of water development projects and upon existing and 
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future appropriations from the stream. Allowing transferability from 

the riparian parcel will create additional economic incentives to 

such expansion in useage. 

Secondly, allowing riparian rights to be severed from the 

riparian land and sold to other, perhaps remote, users may encourage 

premature or unwise conversions in useage of riparian lands. It is 

not inconceivable that the value of the transferable water rights 

may greatly exceed the combined value of the land and the otherwise 

non-transferable riparian rights. This could encourage, for instance, 

a sale of the riparian-derived rights and a conversion to ground 

water (thereby increasing the demands on limited ground water 

supplies), otherwise undesirable conversions of farm land to urban 

uses served from another water source, or abandonment of agricultural 

or other uses important to the local economy (with attendant social 

disruptions). Although it is certainly not totally avoidable, it is 

best to avoid where possible allowing the economic and social health 

of any area to be dictated by the self interest of the individual, 

especially where such a basic natural resource as water is concerned. 

Although in economic terms there may be an overall balance when the 

local farmers sell their water rights to remote users creating new 

economies, perhaps using the proceeds to retire in a grand manner 

to a resort community, society has to deal with the potential 

disruptions created, for instance, by the closing down of the 

cannery which relied upon the vegetables formerly grown on the land 

from which the water rights were transferred. 

Thirdly, the Commission's recommendation may not be consistent 

with the so-called "area of origin" statutes which create a 

preference for useage within the area in which water originates. 

-262-



Since the Commission elected not to consider any changes in the 

"area of origin" statutes it is doubly important that the 

Commission's recommendations not be susceptible of interpretation 

as being intended to modify the important policies of those statutes. 

These objections to the transferability of adjudicated water 

rights which originated as riparian rights (and which would be as 

applicable to other types of water rights) could be largely obivated 

by including in the recommended statute (proposed Water Code 

Section 1746) a further restriction upon transfers of adjudicated 

rights to other users within the "area of origin", or requiring a 

finding that significant adverse impacts upon local economic or 

social values would not result from the transfer. 
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