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Damages must be certain,®® and interim damages are difficult to
prove.3'! Some argue that no damages exist in temporary takings
at all.*'? No compensation is awarded, for example, when local
government places a temporary moratorium on development in
order to revise regulations or to prevent development from over-
whelming public services.*'®* Despite these considerations, there
are strong indications that a majority of the Supreme Court Jus-
tices would require the payment of just compensation for tempo-
rary takings.’'*

There is precedent for interim damages in “pure” eminent
domain cases involving short term condemnations. Such con-
demnations were frequent during World War II, and several
cases dealing with valuation of temporary takings reached the
Supreme Court.?'® In United States v. General Motors Corpora-
tion,’'® the federal government temporarily condemned a Chi-
cago warehouse under the War Powers Act. The plaintiff re-
tained the reversionary rights in a long term lease which the
condemnation interrupted.?'” The Supreme Court held that the

310. Kimball Laundry Co. v. United States, 338 U.S. 1, 20 (1948); Sheerr v. Eve-
sham Township 184 N.J. Super. 11, 54, 65, 445 A.2d 46, 69, 75 (1982). See City of Austin
v. Teague, 570 S.W.2d 389, 394-95 (Tex. 1978), where the owner was able to establish a
taking but not allowed to recover compensation because he didn’t prove loss with reason-
able certainty.

311. Johnson, supra note 130, at 595-96.

312. Johnson, supra note 130, at 595.

313. Johnsen, supra note 130, at 595. Development moratoriums imposed in order
to allow a jurisdiction to adopt regulatory guidelines are usually upheld against both due
process and taking challenges. See, e.g., Golden v. Planning Bd., 30 N.Y. 2d 359, 334
N.Y.S.2d 138, 285 N.E.2d 291 (1972); contrast Construction Ind. Ass’'n v. City of
Petaluma, 522 F.2d 897 (9th Cir. 1975), cert. denied 424 U.S. 934 (1976).

314. Williamson Planning Comm’n v. Hamilton Bank, 105 S. Ct. 3108 (1985); San
Diego Gas & Elec. Co. v. City of San Diego, 450 U.S. 621 (1981). In San Diego Gas,
Justice Brennan’s dissent was joined by three other Justices - Stewart, Marshall and
Powell; Justice Rehnquist, who wrote a concurring opinion, agreed in principle with Jus-
tice Brennan, but felt no final judgment had been entered in the lower court. Id. at 633-
34, 636. Justice Brennan reiterated his position in Williamson, and was joined by a sixth
Justice, Justice White, in the MacDonald case. See Williamson, 105 S. Ct. at 3124-25,
and MacDonald, Sommer & Frates v. County of Yolo, 106 S. Ct. 2561, 2574 (1986)
(White, J., dissenting). Two-thirds of the United States Supreme Court now find interim
takings compensable. The retirement of Chief Justice Burger should not affect the
Court’s posture on this issue.

315. See Kimball Laundry Co. v. United States, 338 U.S. 1 (1949); United States v.
Petty Motor Co., 327 U.S. 372 (1946); United States v. General Motors Corp., 323 U.S.
373 (1945).

316. 323 U.S. 373 (1945).

317. Id. at 375.
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plaintiff could recover the value of the lease for the duration of
the taking. It also allowed the recovery of limited consequential
damages because the taking interrupted the plaintiff’s
tenancy.®'®

Despite a judicial trend which favors compensation for the
temporary taking, the standards for valuing such compensation
are far from clear.®'® As Justice Rehnquist noted in his concur-
rence in MacDonald,**® “the questions surrounding what com-
pensation, if any, is due a property owner in the context of ‘in-
terim’ takings are multifaceted and difficult”.®** Justice Brennan
declared in San Diego Gas that the reversible quality of a tem-
porary taking makes just compensation no less obligatory.???
State and lower federal courts have awarded interim damages
before®*?* and after®?* the San Diego Gas decision. However,
there is no consensus on valuation criteria.

2. Rejection of consequential damages

The focus in eminent domain is not on making the owner
whole, but on compensating him for his property loss.32® It is not
a tort to govern,®® but some legal scholars feel that there is
enough difference between eminent domain and regulation to
justify including some consequential damages in the compensa-
tion formula for regulatory takings.3%’

318. Id. at 378, 383.

319. MacDonald, Sommer & Frates v. County of Yolo, 106 S. Ct. 2561, 2574 (1986),
(Rehnquist, J., dissenting); Hagman, supra note 56, at 6.

320. MacDonald 106 S. Ct. 2561 (1986).

321, Id. at 2574.

322. San Diego Gas. & Elec. Co. v. City of San Diego, 450 U.S. 621, 657 (1981),
(Brennan, J., dissenting).

323. See, e.g., Sixth Camden Corp. v. Evesham Township, 420 F. Supp. 709, 728-29
(D.N.J. 1976). The court, reviewing the granting of a motion to dismiss, only “discussed”
the appropriateness of temporary damages in regulatory cases, based on the cases cited
supra note 315.

324. Zinn v. State, 112 Wis. 2d 417, 334 N.W.2d 67 (1983); Sheerr v. Evesham
Township, 184 N.J. Super. 11, 445 A.2d 46 (1982).

325. Kimball Laundry Co. v. United States, 338 U.S. 1, 5 (1949); United States v.
General Motors Corp., 323 U.S. 373, 378 (1945); United States v. Miller, 317 U.S. 369,
373 (1943); Monongahela Navigation Co. v. United States, 148 U.S. 312, 326 (1893).

326. Hagman, supra note 205, at 133.

327. Wright, supra note 276, at 639; General Motors, 323 U.S. at 383.
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Divergent attitudes toward the purpose of compensation
produce a lack of consensus regarding recovery of non-property
losses. Justice Brennan argued in San Diego Gas that compensa-
tion should redistribute the economic cost of regulation from the
individual to the public at large.**® Redistributive compensation
would cover economic loss beyond mere property value.®*® The
principal objection to this approach is that it redistributes only
losses, not gains. Although an owner can be selectively favored
by regulations, his gains are not redistributed. He is not re-
quired to pay the government back for his special advantages.
Some feel that since an owner doesn’t have to pay for regulatory
advantages, government shouldn’t have to pay him when he is
disadvantaged.3*°

Others urge that compensation should be paid only if
government is acting in an enterprise capacity, but not when it
acts as an arbitrator, resolving conflicts between uses.®** Spur
Industries, Inc. v. Del E. Webb Development Company®®? is a
classic “arbitral’”’ case. In Del Webb, residential development en-
croached on a pre-existing stockyard. When residents com-
plained about odors and health hazards, the City closed the
stockyard, but forced the developer to compensate the stockyard

328. San Diego Gas & Elec. Co. v. City of San Diego, 450 U.S. 621, 656 (1981),
(Brennann, J., dissenting). The “redistribution of regulatory burden” theme is echoed in
a number of cases. See, e.g., PruneYard Shopping Center v. Robins, 447 U.S. 74, 82-83
(1980); Agins v. City of Tiburon, 447 U.S. 255, 260 (1980); Pennsylvania Coal Co. v.
Mabhon, 260 U.S. 393, 416 (1922).

329, See Justice Brennan’s comments in San Diego Gas, 450 U.S. at 657: “The pay-
ment of just compensation serves to place the landowner in the same position monetarily
as he would have occupied if his property had not been taken.” Justice Brennan contem-
plates damages beyond mere property value, since he cites United States v. General Mo-
tors Corp., 323 U.S. 373 (1945). San Diego Gas at 659. General Motors involved the
government’s condemnation of a long term lease. The Court noted that while market
value was ordinarily the proper measure of compensation, it was sometimes an inappro-
priate measure. /d. at 379-80. It distinguished between the taking of a permanent fee and
the taking of a temporary right to occupy and awarded consequential damages, arguing
that bare market value would be “confiscation”, not “compensation”. Id. at 380-81.

330. Johnson, supra note 130, at 595.

331. Sax, supra note 74, at 62-75. See aiso Fred F. French Inv. Co. v. City of New
York, 39 N.Y. 2d 587, 593, 385 N.Y.S.2d 5, 8, 350 N.E.2d 381, 384 (1976), where the court
applied Sax’ arbitral/enterprise distinction. Although Sax coined the phrase, the distinc-
tion grows out of the treatment of the police power in nuisance cases. Abatement of a
nuisance - an “arbitral” act - is not a compensable taking. See Hadacheck v. Sebastian,
239 U.S. 394 (1915).

332. 108 Ariz. 178, 494 P.2d 700 (1972).

Published by GGU Law Digital Commons, 1987

39



Golden Gate University Law Review, Vol. 17, Iss. 2 [1987], Art. 2

236 GOLDEN GATE UNIVERSITY LAW REVIEW [Vol. 17:197

owner. In Eldridge v. City of Palo Alto,*®® the City of Palo Alto
acted as a market participant, acquiring open space by regula-
tion. The arbitral/enterprise distinction is based on writings
completed before and during the drafting of the Fifth Amend-
ment.®** These writings emphasize the need to protect landown-
ers against unfairness, not against value diminution.?*® However,
since arbitral/enterprise theorists see property as economic value
defined by the process of competition,®*® “activity” value as well
as “land” value is compensable.

A third approach, the “fairness” approach, emphasizes
“equalization” of the burdens of regulation.®®” Under the redis-
tributive view, the individual’s full regulatory losses are shifted
back onto society.®*® Those who utilize a fairness analysis would
shift only the excess increment of loss onto society.?®® As such,
something less than an owner’s full property or special losses
might be due.

The choice of compensation goals — redistribution, protec-
tion or fairness — affects whether non-property losses are com-
pensable in taking cases. Considerations of fairness to society
may also affect the availability of consequentials. In an eminent

333. 57 Cal. App. 3d 613, 129 Cal. Rptr. 575 (1976).

334, Sax, supra note 74, at 57-58.

335. Id. at 53.

336. Id. at 61. Sax, apparently frustrated with the problems of defining “government
enterprise” and trying to develop a basis for property value that ignored events outside
the property’s boundaries, later abandoned the arbitral/enterprise theory for an ecologi-
cal view of property which admitted that property values and use were part of a social
ecosystem. Since most uses had impacts beyond property boundaries, only those use im-
pacts limited to the confines of given property were compensable if “taken” by regula-
tion. It appears that Sax found most government regulation to be arbitral. See Sax,
supra note 101, at 155-62.

337. See Michelman, supra note 101, and Costonis, supra note 23. Both Michelman
and Costonis are concerned about capricious redistribution of wealth by government
acts, but both reject full compensation (i.e., the market value standard). Costonis feels
that compensation should reimburse an owner only for taking reasonable beneficial use,
not best and highest use. Costonis at 1022-23. Michelman feels compensation should be
paid only if settlement costs are greater than the efficiency gains and demoralization
costs of the regulation, and would protect individual owners only from “concentrated”
losses. Michelman at 1213, 1222.

338. See, e.g., Ciamporcero, ‘Fair’ is Fair: Valuing the Regulatory Taking, 15 U.C.
Davis L. Rev. 741, 754 (1982). See Blume and Rubinfeld, Compensation for Takings: An
Economic Analysis, 72 CaL. L.REv. 569, 615 (1984), for a discussion of zoning by Special
Assessment Financed Eminent Domain Statutes in Minnesota.

339. Ciamporcero, supra note 338, at 756; Costonis, supra note 23, at 1050-52.
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domain context, just compensation means compensation that is
just to the public as well as the individual.®*® This may mean
balancing public and private interests in arriving at just com-
pensation. In a regulatory context, the sheer number of regula-
tory acts exposes the government to fiscal disaster.** The pay-
ment of compensation for regulatory acts may also inhibit local
officials and present separation of power problems. In order to
be just to the public, compensation for regulatory takings should
be fair but should not be a windfall. As a result, most courts
have adopted the eminent domain standard, which focuses on
property value alone,?**? and which does not award consequential
damages.**® Only a few courts are willing to award damages that
are not directly tied to property in regulatory taking cases.***
Compensation in such cases should be calculated on the basis of
the property interest taken, which is the right to beneficial use.
Market forces compensate for consequential losses. Property
value rebounds after the regulation effecting the taking is invali-
dated. As a result, there may be a net gain to the plaintiff
whether or not development costs were expended. In Cordeco
Development Corporation v. Santiago Vasquez,**® the plaintiff

340. Chesapeake & Ohio Canal v. Key, 3 Cranch CC 599, 601 (1829), cited in
Bauman v. Ross, 167 U.S. 548, 570 (1897). See also United States v. Commodities Trad-
ing Corp., 339 U.S. 121, 123 (1950).

341. Even though the fiscal disaster argument was rejected in Owen v. City of Inde-
pendence, 445 U.S. 622 (1980), a non-taking case, local officials remain presumably less
than enthusiastic about paying compensation in regulatory taking cases — especially in
light of the current fiscal conservatism evidenced by such measures as California’s infa-
mous “Prop. 13" {Jarvis-Gann Proposition 13 Initiative, codified at Cal. Const. art. 134,
§8§1-6). See also Johnson, supra note 130, at 563.

342. Kimball Laundry Co. v. United States, 338 U.S. 1 (1949). See also Hernandez
v. City of Lafayette, 643 F.2d 1188, 1200 (5th Cir. 1981). The Kimball rationale upholds
a strict property approach that reimbursement is due only for what is taken, and other
consequentials are disallowed except as they go to prove property value.

343. United States v. Petty, 327 U.S. 372, 378 (1946). Petty also rejected valuation
based on the value of property to the specific owner, holding that market value doesn’t
fluctuate with the needs of the condemnor or condemnee, but only with general market
demand for property. Id. at 377.

344. See Prince George’s County v. Blumberg, 288 Md. 275, 418 A.2d 1155 (1980),
which awarded the developer interest on lost profits. However, Sixth Camden Corp. v.
Evesham Township, 420 F. Supp. 709 (D.N.J. 1976), rejects the lost profits basis, holding
that future profits are not compensable. /d. at 729. Sheerr v. Evesham Township, 184
N.J. Super. 11, 445 A.2d 46 (1982), also rejected lost profits as “too uncertain to permit
proof”. Id. at 65, 445 A.2d 75. This seems in line with the fact that invalidation elimi-
nates future losses. See Johnson, supra note 130, at 595. See also Keystone Associates v.
Moerdler, 19 N.Y. 2d 78, 278 N.Y.S.2d 185, 224 N.E.2d 700 (1966), which awarded carry-
ing charges incurred during the period of the temporary taking.

345. 539 F.2d 256 (1st Cir. 1976).
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tried to use lost profits to measure the compensation due. Con-
spiring with a wealthy landowner, government officials had used
the permit process to prevent the plaintiff from extracting and
marketing sand deposits on its land. The court refused to use
the lost profits as the measure of damages because the sand had
doubled in value.**®

Rejecting consequential damages in constitutional taking
cases is appropriate in light of the fact that tort damages are
seldom awarded in taking cases brought under the Section 1983
civil rights statute.®*” In Carey v. Piphus,*® a 1983 action, sev-
eral male students were suspended without hearings for using
marijuana and wearing earrings on campus. They were allowed
to recover nominal damages without proof of loss on the theory
that the right to procedural due process is absolute. The Su-
preme Court held that the right to damages flowed from the vio-
lation alone, even absent proof of injury.**®* However, the major-
ity opinion noted that a tort rule of damages would not apply to
every Section 1983 case.’®® The majority felt that compensation
should be tailored to the interest protected.’®! A lower federal
court subsequently rejected damages in a Section 1983 regulatory
taking case. It held that they were discretionary, not mandatory,
in Section 1983 taking cases, and found them inappropriate
under the particular circumstances of the case.*** In Hernandez
v. City of Lafayette,*®® the Fifth Circuit Court of Appeals dealt
with a 1983 action by deferring to eminent domain standards
and focusing on property value. The Circuit Court held that an
action for damages would lie under 1983 in favor of any person
whose property was taken without just compensation, but that

346. Id. at 262.

347. 42 U.S.C. §1983 (1982). Section 1983 provides a damages remedy to a person
claiming deprivation of a federal constitutional right by a person or entity acting under
color of state law. Thus, an owner whose property has been taken by regulation can sue
directly under the Constitution’s fifth amendment for just compensation, or under Sec-
tion 1983 for damages.

348. 435 U.S. 247 (1978).

349, Id. at 266-67.

350. Id. at 258,

351. Id. at 259.

352. Jacobson v. Tahoe Regional Planning Agency, 474 F. Supp. 901, 903 (D. Nev.
1979).

353. 643 F.2d 1188 (5th Cir. 1981).
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the proper measure of damages in such an action was an amount
equal to the value of the property for the period of the taking.®*

3. Rejection of the best and highest use standard

In eminent domain, compensation is awarded on the basis
of the best and highest use of the land under the existing zon-
ing.3®® The eminent domain standard is not easily applied to reg-
ulatory takings.®*® An owner does not have a vested right to ex-
isting zoning,*®*” and may not be able - or motivated - to put the
property to its best and highest use.?*® It seems unreasonable to
calculate compensation at the best and highest use of property
when that use is not available to an owner. In Usdin v. State
Department of Environmental Protection,®®® the court awarded
the plaintiff only three years of compensation even though the
offending regulation had been in effect for six years. It reduced
the compensation because the plaintiff was not ready, willing
and able to develop until halfway through the period of regula-
tion.%¢°

There is nothing constitutionally compelling about the best
and highest use standard.®*®* It is a judicially evolved doctrine®®?
that developed in an era largely free of regulatory controls.*®* In
a modern land use context where a significant portion of land
value is created by government controls,*®* the best and highest

354, Id. at 1200.

355. San Diego Gas & Elec. Co. v. City of San Diego, 450 U.S. 621, 654 (1981) (Bren-
nan, J., dissenting). See also 8 NicHoLs, supra note 1, §25.41, and United States v.
Clarke, 445 U.S. 253, 256 (1980).

356. Costonis, supra note 23, at 1042-45, Blume and Rubinfeld, supra note 338, at
618-23.

357. Hagman, supra note 205, at 133; Johnson, supra note 130, at 566.

358. See Hagman, Temporary or Interim Damages Awards in Land Use Control
Cases, Part 2, 4 ZoNniNg AND Pran. L. REpT. 137, 138 (1981); see also Usdin v. State Dept.
of Environmental Protection, 173 N.J. Super 311, 414 A.2d 280 (1980), which reduced a
taking from six to three years because the developer was unable to perform for half of
the period of the alleged taking. Id. at 332, 414 A.2d at 290-91.

359. 173 N.J. Super. 311, 414 A.2d 280 (1980).

360. /d. at 332, 414 A.2d at 290-91.

361. Costonis, supra note 23, at 1042,

362. Costonis, supra note 23, at 1042. See also United States Commodities Trading
Corp., 339 U.S. 121, 123 (1950).

363. Costonis, supra note 23, at 1042.

364. Costonis, supra note 23, at 1043-44; Johnson, supre note 130, at 595. See also
Blume and Rubinfeld, supra note 338, at 618-20: they feel the availability of compensa-
tion will encourage speculation and drive fair market values up. However, the argument
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use formula gives the owner an added increment of value.*®® The
owner has no moral entitlement to such value, since he did noth-
ing to create it.**® The fact that not all land is available for all
uses creates a large part of property value.’®

The alternative to calculating compensation on the basis of
best and highest use is to use a reasonable beneficial use stan-
dard. Professor John J. Costonis recommended basing regula-
tory just compensation on reasonable beneficial use.?®® Although
he failed to clarify what constituted reasonable beneficial use,*®
the definition can be extracted. In Penn Central, the Supreme
Court focused on whether there were any remaining permitted
uses in evaluating whether a taking had occurred.?”® The major-
ity equated permitted uses with productive uses.®”* Therefore, it
appears that a remaining permitted use and a reasonable benefi-
cial use are essentially the same thing. If no permitted uses re-
main, a taking has occurred and compensation should be mea-
sured by the difference between the land’s value as regulated
and its value with the minimal permitted use which would re-
move the taking.’”

C. ADDITIONAL INNOVATIONS

Rejecting consequential damages and the best and highest

that zoning’s impact on value is significant was rejected by Kmiec, supra note 228. He
felt that zoning's impact on value was exaggerated, and that topography, available mu-
nicipal services and transporation and the present and future uses of adjacent land were
equally important. Id. at 70-71.

365. Costonis, supra note 23, at 1042-45.

366. Kmiec, supra note 228, at 71. See also Costonis, supra note 23, citing Bernard
Siegan’s quote from Mason Gaffney: “When the planning commission and the zoning
board flit about sprinkling little golden showers here rather than there, they make mil-
lionaires of some and social reformers of others.” Id. at 1027.

367. For an alternate point of view, see supra note 364.

368. Costonis, supra note 23, at 1049-55.

369. Costonis, supra note 23, at 1052. See also Berger, The Accommodation Power
in Land Use Controversies: A Reply to Professor Costonis, 76 CoLums. L. Rev. 799
(1976). Costonis discusses five use categories falling between highest and best use and
zero intensity use. A regulation which restricts use below reasonable beneficial use would
be a taking and compensable, as measured by the difference of the land value measured
at reasonable beneficial use and the permitted use which effects the taking. Costonis,
supra note 23, at 1060.

370. Penn Central Transp. Co. v. New York City, 438 U.S. 104, 136, 137 (1978).

371. Id. at 136,

372. Ciamporcero, supra note 338, at 756; Costonis, supra note 23, at 1051-52.
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use standard partially resolves the calculation of just compensa-
tion in a regulatory context. Three issues remain: calculation of
the duration of the taking, determination of the rate of
payment, and development of a procedure for determining the
level of use which will remove the taking. Alternatives to cash
compensation should be explored in order to minimize the finan-
cial impact on local government.

1. The duration of the regulatory taking

Justice Brennan made it clear that just compensation for a
regulatory taking should be calculated “for the period commenc-
ing on the date the regulation first effected the ‘taking’, and
ending on the date the government entity chooses to rescind or
otherwise amend the regulation”.®® Modifications to Justice
Brennan'’s standard have been suggested,®™ but it has already
been adapted in state cases awarding interim damages.*”®

2. Determination of the rate of compensation

Compensation can be based on rental rates,® or the fair

373. San Diego Gas & Elec. Co. v. City of San Diego, 450 U.S. 621, 653 (1981) (Bren-
nan, J., dissenting).

374. See Hernandez v. City of Lafayette, 643 F.2d 1188 (5th Cir. 1981). Hernandez
suggests that the taking does not occur until “the municipality’s governing body is given
a realistic opportunity and reasonable time within which to review its zoning legislation
vis-a-vis the particular property and to correct the inequity.” Id. at 1100. The Her-
nandez court ruled that fluctuations in value during such review proceedings were not
compensable absent extraordinary delays, since they were incidents of ownership. /d. at
1201. This appears reasonable in view of consistent court holdings that moratoriums im-
posed to allow regulations to be adopted do not effect compensable takings. See supra
note 313. The Hernandez view was endorsed by Donald G. Hagman in Temporary or
Interim Damages Awards in Land Use Control Cases, supra note 205. Hagman seems to
suggest the taking would be deemed to occur after notification to the government plus a
not unreasonable time. Id. at 135. In Part 2 of his article, Hagman suggests application
of the so-called severance rule, under which compensation would be based on the value
immediately before and immediately after the taking in order to give the market time to
react. See supra note 358. Hagman also suggests the taking should be reduced by the
period of the developer’s inability to perform, based on Usdin v. State Dept. of Environ-
mental Protection, 173 N.J. Super. 311, 414 A.2d 280 (1980), which reduced the length of
an interim taking from six to three years. /d. at 332, 414 A.2d at 290-91.

375. See supra note 324.

376. United States v. General Motors Corp., 323 U.S. 373 (1945); Sixth Camden
Corp. v. Evesham Township, 420 F. Supp. 709 (D.N.J. 1976); Kimball Laundry Co. v.
United States, 338 U.S. 1 (1949). See also Hagman, supra note 358, at 138-40. See Usdin,
173 N.J. Super. 311, 318-19, 414 A.2d 280, 284 for an example of a generous rental
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market value of an easement®” or option.’”® The rental, ease-
ment or option value should be based not on the land’s value
under the oppressive regulation, but on its value with the rea-
sonable beneficial use which would remove the taking. Because
most land involved in regulatory takings is undeveloped, the op-
tion selected would probably not greatly affect the total compen-
sation paid.*”® The landowner will bear the burden of proof re-
garding the amount of compensation due. This burden will be an
obstacle to recovery. In City of Austin v. Teague ®*° for example,
the court used a rental basis for calculation of just compensa-
tion. It held that the rule of certainty applied to rental losses
and found that anticipated rentals from undeveloped land were
inherently uncertain.®®! Since the plaintiff’s land had never been
rented, there was no track record. Furthermore, the plaintiff had
no specific development plans, which would have helped estab-
lish value. Therefore, even though the plaintiff established its
right to compensation, none was awarded.*** The plaintiff simply
failed to prove that the land would have produced any return.3®?

3. Determination of the level of use

The process of determining the reasonable beneficial use
might involve a separation of powers problem. Some courts have
mandated a specific use,*** which places the court in the position

formula. Hagman feels that the rental compensation ordered in Usdin ($42,301.96 for
three and one-half years) would probably chill, but adds ‘“Perhaps the state should have
been chilled.” Hagman, supra note 358, at 139.

377. Arastra Ltd. Partnership v. City of Palo Alto, 401 F. Supp. 962 (N.D. Cal.
1975), vacated 417 F. Supp. 1125 (N.D. Cal. 1976). See also San Diego Gas & Elec. Co. v.
City of San Diego, 450 U.S. 621, 657 (1981) (Brennan, J., dissenting). Justice Brennan
seems to characterize the interest taken as an easement.

378. Lomarch Corp. v. Mayor of Englewood, 51 N.J. 108, 113-14, 237 A.2d 881, 884
(1968).

379. Hagman, supra note 358, at 140.

380. 570 S.W.2d 389 (Tex. 1978).

381. Id. at 395.

382. Id. at 394.

383. Id. at 395.

384. See Cosmopolitan Bank v. Village of Niles, Circuit Court of Cook County, (80
L 17355, Jar. 30, 1984), cited in Smith, Inverse Condemnation as a Remedy: Its Limita-
tions and Alternatives, 107, 125 ALI1-AB.A. Course Or Stupy, (The Compensation Is-
sue, Theories of Liability for Damages from Planning and Land Use Controls) (1984). In
the Niles case, the Circuit Court invalidated the Zoning Board of Appeals and Planning
Commission’s denial of a use permit for a McDonald’s restaurant and specifically permit-
ted the use. See also Pa. Stat. Ann. Title 53, §11011(2) (Purdon’s Supp., 1980) which
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of a superior zoning or planning commission. In one case, a dis-
trict court directed the jury to determine the level at which the
property would probably have been allowed to develop and to
base compensation on that determination.®®® This substitutes
the jury’s opinion for that of locally elected representatives.
Other courts have invalidated a regulation but remanded to the
legislature for adoption of new regulations.®®®

Justice Brennan approved the concept in San Diego Gas.’®”
Court involvement might be avoided completely by combining

legislative remand with the Hernandez-Hagman notice idea. If a |

city were given, for example, six months to remove the taking, it
could issue a Certificate of Alternate Use within that period.
The Certificate would indicate which use or uses local govern-
ment would permit in order to relieve the claimed taking.®®® If
an owner were satisfied with the response, litigation could be
avoided. If an owner has already sued, the court would retain
jurisdiction and monitor government’s responses. The parties
could also consent to non-binding arbitration.

Once the owner or the court accepts government’s response
as removing the taking, damages can be calculated from the date
the regulation was adopted to the date it was rescinded. Value
would be based on the negotiated or adjudicated use rights in
the land. Once time frame and use level issues are resolved, ordi-
nary eminent domain compensation principles can be used to
calculate the owner’s damages.3®®

allows a court to order site specific relief when an owner demonstrates that zoning re-
strictions are invalid as applied to his property. This allows site specific relief only, not
rezoning, per Ellick v. Board of Supervisors of Worcester Township, 17 Pa. Commw. 404,
333 A.2d 239 (1975).

385. Arastra Ltd. Partnership v. City of Palo Alto, 401 F. Supp. 962, 982 (N.D. Cal.
1975), vacated 417 F. Supp. 1125 (N.D. Cal. 1976).

386. Smith, supra note 384, at 121. See also Hernandez v. City of Lafayette, 643
F.2d 1188, 1200 (5th Cir. 1981), which approved such remand.

387. San Diego Gas & Elec. Co. v. City of San Diego, 450 U.S. 621, 660-61 (1981)
(Brennan, J., dissenting). :

388. Hagman, supra note 205, at 135.

389. San Diego Gas, 450 U.S. at 658-59 (Brennan, J., dissenting). Justice Brennan
does raise the specter that some consequentials may be recoverable. Discussing cancella-
tion of eminent domain proceedings as precedent for the temporary regulatory taking
where invalidation occurs, he argues that in both cases, the ‘“cancellation” merely
changes the property interest taken from full ownership to temporary use and occupa-
tion. He then adds “In such cases, compensation would be measured by the principles
normally governing the taking of a right to use property temporarily.” Id. at 658. Those
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Basing compensation on land use before the regulation may
be an alternative to using negotiated use levels. Justice Brennan
hinted at this possibility in San Diego Gas.**® Such an approach
might result in unfairness. In Just v. Marinette County,*®*® for
example, land was in a natural, undeveloped state before being
regulated,®?2 so the court found that no existing use was taken.%**
The fact that an owner has not used land in the past should not
estop his future use.

On remand, the states should be free to experiment with
compensation procedures.®®* The Constitution sets forth only
the general principle of just compensation.**® In eminent do-
main, the means of ascertaining that compensation are left to
the public authorities.*®® Florida, for example, already has a
statute, modeled on the American Land Institute Model Land
Development Code, which provides for repeal or monetary dam-
ages as alternative remedies in regulatory cases.**” Minnesota
utilized a unique statutory rezoning procedure in the 1960’s. It
authorized the establishment of residential districts if fifty per-
cent of the property owners in the district petitioned for the
change.?®® The scheme authorized condemnation of property in
certain excluded classes when a district was rezoned, and con-
tained provisions for the appraisal, valuation and payment of

principles were set out in cases like United States v. General Motors, 323 U.S. 373, 383
(1945), which awarded consequentials including moving and storage costs and payment
for destroyed fixtures. See also Lomarch Corp. v. Mayor of Englewood, 51 N.J. 108, 114,
237 A.2d 881, 884 (1968), which approved reimbursing plaintiff for engineering costs re-
lated to plot approval and for property taxes for the period of the taking. Arguably,
these consequential cases would not apply to many regulatory takings which involve bare
land and do not interrupt businesses.

390. San Diego Gas, 450 U.S. at 659.

391. 56 Wis. 2d 7, 201 N.W.2d 761 (1972).

392. Id. at 23, 201 N.W.2d at 770-71.

393. Id.

394. San Diego Gas, 450 U.S. at 660 (1981) (Brennan, J., dissenting). The only re-
strictions Justice Brennan would place on such procedures are that they “comport with
the fundamental constitutional command”, i.e., allow an owner a meaningful opportunity
to challenge a regulation that allegedly effects a taking and recover just compensation if
it does so0, without being forced to resort to piecemeal litigation or unfair procedures. /d.

395. Bauman v. Ross, 167 U.S, 548, 574 (1897); San Diego Gas, 450 U.S. at 660
(Brennan, J., dissenting).

396. Id.

397. See Fla. Stat. Ann., §380.085 (West Supp., 1986).

398. Minn. Stat. Ann., §§462.11 and 462.12 (West, 1963). Section 462.11 was re-
pealed in 1965.
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damages.®®® The existing eminent domain procedures, which em-
panel a separate jury to determine property value, are also work-
able in a regulatory context, and have, in fact, already been
used.*°

Legislative remand gives government the opportunity to re-
scind and pay or to maintain the regulation in force perma-
nently or for an unspecified period.*®* Regulatory flexibility is
maximized and the government is not forced to pay for a fee
interest every time a regulation is determined to “take”. On re-
mand, government can balance the value of the regulation
against its financial cost. Separation of power problems are min-
imized because the decision to invalidate or compensate rests
with the legislature.*®? Not incidentally, the quality of regulation
‘is improved, because government is forced to look at all the im-
pacts of regulation, not just the benefits it hopes to obtain with-
out paying. The continuing jurisdiction of the courts preserves
the property owner’s protections.

4. The temporary taking alternative

Local government may find the temporary taking an attrac-
tive alternative to eminent domain proceedings. Since land use
patterns change, a city’s goals may often be accomplished by
short-term prohibitory regulation. A city may, for example, wish
to slow growth, not stop it.*** A prospective taking of five or ten
years may allow it to accomplish such goal. The compensation
due for a regulatory taking should be less than in eminent do-
main since local government would pay only the easement/op-
tion/rental value of the land for the period of regulation, not for
the fee.

There are necessarily limits on prospective takings. The

399. Minn. Stat. Ann., §§462.13 and 462.14 (West Supp., 1987).

400. Arastra Ltd. Partnership v. City of Palo Alto, 401 F. Supp. 962, 982 (N.D. Cal.
1975), vacated 417 F. Supp. 1125 (N.D. Cal. 1976).

401. See Kmiec, supra note 228, at 62-63; San Diego Gas & Elec. Co. v. City of San
Diego, 450 U.S. 621, 659-60 (1981) (Brennan, J., dissenting) (“Alternatively, the govern-
ment may choose formally to condemn-the property, or otherwise to continue the offend-
ing regulation . . . ." ).

402. San Diego Gas, 450 U.S. at 658; Comment, supra note 83, at 725.

403. See Golden v. Planning Bd., 30 N.Y. 2d 359, 334 N.Y.S.2d 138, 285 N.E.2d 291
(1972).
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court in Arverne Bay Construction Company v. Thatcher found
a regulatory taking “permanent” after nine years.*** Indefinite,
extended takings clearly tie up capital and are probably ineffi-
cient.*® They depress development and discourage real estate
investment.**® They may also be unreasonable restraints on
alienation. In light of Arverne, a nine- or ten-year limit on pro-
spective takings should be reasonable.

Compensation for the prospective taking should be paid in
annual installments. Initially, local government will determine,
on remand, via a Certificate of Alternate Use, a level of use
which would remove the taking. The value of the property at
that use would be calculated and paid annually. Since compen-
sation is based on the use level indicated in the Certificate, local
government does not get the benefit of depressed values attribu-
table to the regulation.*® After a maximum of ten years, govern-
ment would be forced to elect between condemnation or allowing
the land to be used at the level indicated on the Certificate.
Courts could easily fashion such an order.**®

Local government could pay for prospective takings with
developer exactions.*®® Such exactions are already used to force
subdividers to pay for the installation of roads, sewer and water
services and to extract school and park dedications.*'® Such ex-
actions, in the form of higher application fees, could be used to
build an insurance fund out of which local government could
pay for temporary takings.*"!

404. Arverne Bay Construction Co. v. Thatcher, 278 N.Y. 222, 233, 15 N.E.2d 587,
592 (1938).

405. Michelman, supra note 101, at 1213-15.

406. Id.

407. See generally Hagman, supra note 205, at 131, for a discussion of judicial aver-
sion to the use of regulations to lower acquisition costs.

408. See, e.g., Boomer v. Atlantic Cement Co., 26 N.Y. 2d 219, 309 N.Y.S.2d 312,
257 N.E.2d 870 (1970), where the court issued a prospective injunction which would take
effect only if the defendant failed to pay permanent damages to the plaintiff for its ease-
ment to pollute.

409. R. ELLicksoN & A D. Tarrock, Lanp-Use ConTroLs, 737-60 (1981). Local gov-
ernment often extracts user fees, cash contributions or dedications as the price of devel-
opment approval. Id. at 738.

410. Id. at 738. Exactions may be statutory. Cal. Gov't Code §66477 (West Supp.,
1987) specifically authorizes local governments to exact park dedications or in lieu cash
contributions as a condition of tentative map approval.

411. Blume and Rubinfeld, supra note 338, at 571-72, 682-89. The authors note that
private insurance against regulatory losses is not available. Id. at 582. The lack of insur-
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5. Offsets and marketworthy alternatives

Government may be able to avoid paying compensation
completely by using more creative forms of regulation, including
offsets. Offsets, or value exchanges flowing from the government
to the property owner are critical in two ways: in eliminating the
taking and in providing non-monetary forms of just compensa-
tion. Offsets may include tax relief. In Furey v. City of Sacra-
mento,*'* the City established a sewer district in an area
targeted for residential development. It placed the area in a zon-
ing classification that precluded residential use.**®* The Califor-
nia Supreme Court held that the ordinance was invalid unless
the owners were relieved of their sewer assessments.**

Benefits which reduce the regulation’s impact on use can
avert a taking. Transferable development rights (TDR’s) are an
example.*’® A city may deny development at a given site (the
granting lot) but allow a developer to transfer previously vested
development rights to another site (the receiving lot). TDR’s can
be sold and therefore have at least some market value.*’® The
availability of TDR’s in Fred F. French Investment Company v.
City of New York*'" and Penn Central‘'® were important in de-
termining whether a taking had occurred. In Fred F. French, the
New York Supreme Court invalidated a City ordinance which
restricted development on private parklands despite a TDR pro-
gram because there were no receiving lots for the TDR’s.**® In

ance results in inefficient land use and subsidizes speculators. Id. at 587-88. Government
insurance, in the form of compensation, would evenly distribute the risk of regulation,
but would also present a conflict of interest since government would be insuring against
its own acts. Id. at 571-72, 599.

412. 24 Cal. 3d 862, 598 P.2d 844, 157 Cal. Rptr. 684, app. dism. 444 U.S. 976
(1979).

413, Id. at 868, 598 P.2d at 847, 157 Cal. Rptr. at 687.

414. [d. at 877, 878, 598 P.2d at 853, 157 Cal. Rptr. at 692, 693.

415. TDRs or Transferred Development Rights are a mechanism which allows a de-
. veloper to transfer his development rights on a designated “granting parcel” to other
“receiving parcels” when they cannot be used on the granting parcel because of land use
restrictions. See generally Costonis, supra note 23, at 1061-70, for a discussion of TDRs.

416. Fred F. French Inv. Co. v. City of New York, 39 N.Y. 2d 587, 385 N.Y.S.2d 5,
350 N.E.2d 381 (1976); Penn Central Transp. Co. v. New York City, 438 U.S. 104 (1978).

417. 39 N.Y. 2d. 587, 385 N.Y.S.2d 5, 350 N.E.2d 381 (1976).

418. Penn Central, 438 U.S. 104 (1978).

419. Fred F. French, 39 N.Y. 2d at 597-98, 385 N.Y.S.2d at 11-12, 350 N.E.2d at
388.
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Penn Central, the Supreme Court found that the plaintiff had
not been denied the use of airspace above its railroad terminal
because the use rights were transferable to at least eight parcels
in the terminal’s vicinity. The majority opinion stopped short of
finding that the TDR’s were just compensation, but agreed that
they mitigated the owner’s financial burdens.*?°

The economic value of TDR’s can be illusory, depending on
how easily they can be transferred, market demand and the exis-
tence of legislative conditions on their use.*?' In Fred F. French,
the court found that few receiving lots were available and that
their availability was contingent on administrative approvals.**?
Because of this, the TDR program failed to preserve the eco-
nomic value of the owner’s development rights.*?* Local govern-
ment must be careful that offsets and alternatives to cash com-
pensation have reasonably certain value.

Other kinds of government programs can relieve a taking. In
Golden v. Planning Board of Town of Ramapo,*** the Town’s
growth management plan was upheld even though it barred de-
velopment for 18 years. It was sustainable because the Town re-
duced property taxes in proportion to the depreciation caused
by the restriction, allowed the landowner the option of accelerat-
ing development by installing municipal services himself, guar-
anteed development according to the Town’s capital improve-
ment timetable, and vested future development rights.**® Less

420, Penn Central, 438 U.S. at 137.

421. The court in Fred F. French, 39 N.Y. 2d 587, 385 N.Y.S.2d 5, 350 N.E.2d 381,
found that TDRs granted by the City of New York did not preserve the developer’s
rights to use land because the availability of receiving lots depended on happenstance
and their use was contingent on administrative approvals, adding “In such case, the de-
velopment rights, disembodied abstractions of man’s ingenuity, float in a limbo until
restored to reality by attachment to tangible real property.” Id. at 598, 385 N.Y.S. 2d at
11, 350 N.E.2d at 388. But see Penn Central, 438 U.S. 104, where the court found the
TDRs proferred were transferable to at least eight parcels in the block surrounding the
terminal and therefore valuable. Id. at 137. The Penn Central court added that, while
the rights might not have constituted just compensation, had a taking occurred, they
nevertheless mitigated the impact of the regulation, and were “to be taken into account
in considering the impact of regulation.” Id. at 137.

422. Fred F. French, 39 N.Y. 2d at 598, 385 N.Y.S.2d at 11, 350 N.E.2d at 388.

423. Id.

424, 30 N.Y. 2d 359, 334 N.Y.8.2d 138, 285 N.E.2d 291 (1972).

425, Id. at 382, 334 N.Y.S.2d 155, 285 N.E.2d 304. See Costonis, supra note 23, at
1055-60. Costonis sees Ramapo’s actions as an exercise of the “accommodation power”
which maintained reasonable beneficial use. It looks more like an intelligent use of the
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complex approaches may also work. In Corrigan v. City of
Scottsdale,**® city ordinances allowed an owner to increase the
residential density on his developable land as compensation for
development restrictions on the remaining portions of his prop-
erty.*”” The density credits were rejected as just compensation
only because the Arizona constitution required monetary
compensation.*?8

There are indications that the Supreme Court has shifted
its view of offsets and may be willing to consider them not just
in evaluating whether a taking has occurred, but in terms of
whether they represent just compensation. In MacDonald, Som-
mer & Frates, the Court divided the regulatory taking claim into
two components: 1. the taking — i.e., proof that a regulation has
gone too far, and 2. absence of compensation, i.e., proof that any
compensation offered by the state is not just.*?® This signals a
shift away from weighing offsets in evaluating the taking to
viewing them in terms of whether they represent just compensa-
tion. This may allow the courts to resolve taking cases more eas-
ily because focusing on the justness of compensation — i.e,,
marketworthy alternatives and other forms of conventional or
nonconventional compensation — may be easier than trying to
decide whether all use was taken.

There is no reason just compensation must be in dollars.**
The use of marketworthy alternatives should reduce the finan-
cial impact on cities as well as protecting property owners. The
offsets must have enough tangible value: money value, not spec-
ulative value, is still the test.*®* While valuing offsets may be

police power. Towns could avert many takings if they structured their regulations more
fairly.

426. No. 18239-PR (Ariz., June 2, 1986).

427. Corrigan v. City of Scottsdale, No. 18239-PR, slip op. at 3 (Ariz., June 2, 1986).

428, Id. at 4.

429. MacDonald, Sommer & Frates v. County of Yolo, 106 S. Ct. 2561, 2566 (1986).
See also Williamson Planning Comm’n v. Hamilton Bank, 105 S. Ct. 3108, 3121 (1985)
(State action not complete until state fails to provide adequate postdeprivation remedy
for loss).

430. Bauman v. Ross, 167 U.S. 548, 581-84 (1897). See also Costonis, supra note 23,
at 1030-45. Costonis feels the emphasis on dollar compensation is misplaced. The Ari-
zona State Constitution, however, requires that compensation be monetary. See Corrigan
v. City of Scottsdale, No. 18239-PR (Ariz., June 2, 1986).

431. Fred F. French Inv. Co. v. City of New York, 39 N.Y. 2d 587, 597-98, 385
N.Y.S.2d 5, 11-12, 350 N.E.2d 381, 388 (1976).
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difficult, it need not be impossible: as Professor John J. Costonis
points out, we regularly value the impact of sewer improvements
in assessing special district taxes.**? The use of alternative forms
of compensation will still result in some financial loss to local
government. They may preserve enough use to prevent a regula-
tion from being a taking. However, as compensation, they may
not have enough tangible value to fully compensate an owner for
the interest taken,**® and some monetary compensation may still
be due. For example, courts may find that the existence of
vested future development rights in a Golden-type situation pre-
vents a regulatory taking. Used as compensation, however, the
vested rights may not have a dollar value equal to the rental/
option/easement compensation due in a taking context.

Finally, marketworthy alternatives may be used in court or-
ders providing equitable relief, either as the equivalent of just
compensation or as measures which would relieve the taking.***

V. MACDONALD, SOMMER & FRATES, A CASE STUDY

MacDonald, Sommer & Frates v. County of Yolo**® is a use-
ful case study. The plaintiff’s 44-acre parcel was located in the
County of Yolo, outside Davis City limits. The parcel was zoned
residential by Yolo County, but designated “Agricultural Pre-
serve” by Davis, which embraced the land in its sphere of influ-
ence.**® The County, which had included the land in a local
sewer district to which the owner had contributed over $75,000
in assessments,*?” gerrymandered the sewer district borders after
the Davis action and took the property out of the district, effec-
tively cutting the property off from service.**® Davis refused the
owner’s proposed extension of existing streets and rerouted
other mapped streets to isolate the property. It refused both

432, Costonis, supra note 23, at 1041.

433. Id.

434. Mandelker, supra note 203, at 504-05. The author feels that a legislative trend
toward fashioning more specific injunctive relief would save cities money and give
greater relief to landowners. Such orders would relieve the taking, i.e., make the regula-
tion constitutional, so that a town would not be liable for just compensation,

435. 106 S. Ct. 2561 (1986).

436. Appellant’s Brief at 5, MacDonald, Sommer & Frates v. County of Yolo, 106 S.
Ct. 2561 (1986) (No. 84-2015).

437. Id. at 4.

438, Id. at 6.
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dedication of public facilities and annexation of the property.**®
When the owner applied for a subdivision map as a first step
toward residential development, the County denied its applica-
tion on four grounds: lack of access, lack of sewer services, insuf-
ficient fire and police protection and inadequate water.*® The
Board went even further: it determined that the property could
be used only for agricultural purposes.**! Since a foot of topsoil
had been removed and the land was infested with ineradicable
pests, the land was useless for agriculture.*** The Yolo County
Board admitted the fact, calling the land “agriculturally im-
paired”.*** The owner, after another unsuccessful administrative
appeal,*** sued for a taking.

The Supreme Court held that the taking claim was prema-
ture because the plaintiff had not exhausted its administrative
remedies,**® agreeing with the California Court of Appeals that
the County’s refusal to permit the degree of development
desired by the landowner did not preclude less intensive
development.**®

The multi-agency involvement made the plaintiff’s position
particularly uncomfortable. It was caught in a Catch 22 snare: it
was unable to satisfy the County’s map requirements because
Davis would not provide city services and because the County
itself would not provide sewers.

The petition procedure, had it been available in California,
might have resolved the impasse. On denial of his appeal, the
owner could have issued a formal letter to the City and County,
claiming a taking. Its issuance would have forced Davis to
reevaluate its position and negotiate with the County, resulting
in a written determination of the level of development that both

439. Id.

440. MacDonald, Sommer & Frates v. County of Yolo, 106 S. Ct. 2561, 2563, 2564
n.2 (1986).

441. Id. at 2564 n.2. See also Appellant’s Brief at 7, MacDonald, Sommer & Frates
v. County of Yolo, 106 S. Ct, 2561 (1986) (No. 84-2105).

442. Appellant’s Brief at 6, MacDonald, Sommer & Frates, 106 S. Ct. 2561 (1986)
(No. 84-2105).

443, Id. at 7.

444, [d. .

445. MacDonald, Sommer & Frates v. County of Yolo, 106 S. Ct. 2561, 2568-69
(1986).

446. Id. at 25665-67, 2567 n. 2.
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the County and Davis would have tolerated in order to avoid a
taking claim. If both stonewalled, the letter would have at least
fixed the date of exhaustion of remedies and of the taking:
the taking date would have been the date of the letter plus a
reasonable response time.

The County and the City, at this juncture, could also have
considered marketworthy alternatives: reduction of taxes, TDRs,
offers to allow development if the owner installed services,**” or
vesting of future development rights, perhaps at levels lower
than requested.

In any resulting litigation, satisfaction of the exhaustion re-
quirement would have forced the courts to consider a taking on
its merits. Applying the action versus intent standard in light of
surrounding circumstances (property condition, social and eco-
nomic conditions, the course of the government’s conduct) the
court might well have found a taking: Davis’ acts clearly prohib-
ited any residential use in light of the County’s requirements
and vice versa.

Had a taking been found, the case would have been re-
manded to the appropriate superior court which would order the
County and Davis to issue Certificates of Alternate Use, to es-
tablish the minimal use level which would remove the taking,
and to declare their intent to rescind, condemn or effect a pro-
spective taking of up to ten years.

In the event of either rescission or a prospective taking, the
court would use the Certificate to set compensation levels based
on the option or rental value of the land for the period of the
taking. In a prospective taking, the compensation would be reas-
sessed each year. At the end of ten years, the land would be
deemed subject to the use indicated on the Certificate if the gov-
ernment did not decide to condemn. In a condemnation, the
owner would be compensated at the market value of the prop-
erty at the use level indicated on the Certificate.

Marketworthy alternatives approved by the court could be

447. But note: the owners had offered to do so. See Appellant’s Brief at 6, MacDon-
ald, Sommer & Frates v. County of Yolo, 106 S. Ct. 2561 (1986) (No. 84-2105).
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used at this point to offset some or all of the compensation due,
subject to court approval and reasonably non-speculative value.
The County could, for example, suppress property taxes for a
designated period or pay for the installation of municipal ser-
vices such as sewer hook-ups which the developer would other-
wise bear. The burden of proving the value of marketworthy al-
ternatives would be on the government.

VI. CONCLUSION

The Fifth Amendment does not distinguish between takings
that are a result of eminent domain and those that occur be-
cause of regulation.**® A taking is that which takes.**®* A unified
approach to takings is mandated by the Constitution and by no-
tions of fundamental fairness. By identifying the property inter-
est involved, using circumstantial review, clarifying when admin-
istrative remedies have been exhausted and standardizing
valuation, regulatory takings can be treated like the acts of emi-
nent domain they really are. It is time to find the quark.

End Note. In June, 1987, the Supreme Court made two ma-
jor contributions to the law of regulatory takings: it held that
invalidation did not relieve government of the duty to compen-
sate where its activity has taken all use of property,**® and that a
condition on the use of property must be related to a specific
legislative purpose.*®

First English Evangelical Lutheran Church of Glendale v.
County of Los Angeles*®* was the product of a county flood con-
trol ordinance adopted after spring floods ravaged canyonlands
in the Angeles National Forest. The ordinance prohibited all
building in the flood control zone, preventing the plaintiff from
rebuilding a church camp destroyed in the floods.*** The Califor-
nia Court of Appeals assumed that the complaint sought dam-

448. Bauman, supra note 26, at 49.

449, [d.

450. First English Evangelical Lutheran Church of Glendale v. County of Los Ange-
les, 55 U.S.L.W. 4781, 4786 (U.S. June 9, 1987).

451. Nollan v. California Coastal Commission, 55 U.S.L.W. 5145, 5148 (U.S. June
23, 1987).

452. 55 U.S.L.W. 4781 (U.S. June 9, 1987).

453. Id. at 4782,
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ages for an uncompensated taking of all use, and denied relief on
the basis of Agins v. Tiburon,*®* concluding that the remedy for
a taking was limited to nonmonetary relief.*®*® Isolation of the
remedial question allowed the Supreme Court to bypass the
usual stumbling blocks: exhaustion of remedies and definition of
the taking.*®®

In Nollan v. California Coastal Commission,*®” the Court
was confronted with an attack on a condition to a building per-
mit issued by the Coastal Commission. The Commission re-
quired dedication of a public beach access easement in exchange
for a permit to enlarge an existing residence.*®® The Supreme
Court rejected the condition because it was not related to the
original purpose of the building restriction.*® The Commission,
allegedly concerned about the public’s visual access to the coast,
failed to convince the Court that taking a physical access ease-
ment in exchange for a permit to block visual access advanced
its primary purpose.*®® Absent a nexus between purpose and
condition, the Commission’s acts amounted to extortion, to a
taking of property for which it must pay.*!

Although significant, the June decisions ignore important
taking issues and raise new questions. For example, neither case
addresses exhaustion of remedies, and neither tackles the thorny
issue of defining a regulatory taking. First Church refers to such
a taking as “deprivation of all use”.*> However, the Court
merely assumed a taking and never dealt with the question of
when an owner has been deprived of all use.*®® Nollan found ex-
action of the easement a taking by analogy to physical invasion
cases such as Loretto v. Teleprompter Manhattan CATV,*** and
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to principles of extortion,*®® concepts easier to manipulate than
those involved in downzoning. In fact, instead of clarifying tak-
ing standards, Nollan complicates them. It adopts both the
nexus requirement*®® and stricter scrutiny of police power regu-
lations which affect property.*®” Apparently abandoning the
usual deference to exercises of the police power which are ra-
tionally related to a legitimate state interest, the Court demands
that such an exercise substantially advance a public interest
where it abridges property rights.*®® Unfortunately, it does not
clarify whether investment-backed expectations are a property
right, leaving planners to wonder whether and at what point a
developer’s reliance on preliminary approvals will trigger this
stricter scrutiny.

The two cases leave the issue of compensation largely un-
resolved. First Church seems to indicate that the leasehold value
of the regulated property should be used as a basis for calculat-
ing compensation,*®® but does not resolve whether such value is
to be based on the best and highest use of the property or some-
thing less. It holds that compensation is due for the entire pe-
riod of time that a regulation denies an owner all use of his
property,*”® but excludes “preliminary activity” from the taking
period.*”* Its failure to define preliminary activity adds another
complication to the compensation picture: it is less clear than
-ever how the duration of the taking should be calculated.
Neither case addresses the use of marketworthy alternatives to
cold cash. While Nollan deals unfavorably with the use of exac-
tions by the state as a condition to development, it does not dis-
cuss the converse situation where government provides an owner
special privileges or offsets in exchange for development restric-
tions on his property.

The regulatory taking impasse is far from resolved. Justice
Stevens warned in his Nollan dissent that land-use planners are
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left guessing “how the Court will react to the next case, and the
one after that.”*’® In fact, all sides are left guessing. The unified
field theory still needs more work.

Barbara J. Savery*
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