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THE CHALLENGES OF CLIMATE CHANGE
REGULATION FOR GOVERNMENTS ON THE
POLITICAL LEFT:

A COMPARISON OF BRAZILIAN AND UNITED
STATES PROMISES AND ACTIONS

Colin Crawford®
Solange Teles da Silva™

Kevin Morris***

INTRODUCTION

At the December 2009 United Nations Climate Change Conference
in Copenhagen, as is now well known, the parties failed to agree on any
detailed course of action, much less enter into a binding agreement to
control carbon emissions. However, four developing countries, Brazil,
China, India and South Africa, formed a working group now known as
“BASIC,” and promised to try and resolve at least one key sticking point.
Specifically, the BASIC countries brokered an accord with the United
States under which both developing and more developed nations would
later submit carbon emissions target cuts.'

On a more personal level, much was expected of U.S. President Ba-

* Professor and Co-Director, Center for the Comparative Study of Metropolitan
Growth, Georgia State University College of Law (Atlanta, USA). Professor Crawford’s
contribution to this essay could not have been possible without the excellent research as-
sistance of Kevin Morris, Georgia State University College of Law Class of 2010.

** Environmental Law Professor at State University of Amazonas (Manaus, Brazil)
and at Mackenzie University (Sao Paulo. Brazil). International Director of a Lawyers for
a Green Planet Institute (Brazil).

**%* Georgia State University College of Law, Class of 2010 salutatorian. Clerk to
Georgia Superior Court Judge Cindy Morris, 2010-2011.

! See, e.g., Jason Groves & David Derbyshire, Climate Change Summit Accepts
“Toothless” US-Backed Agreement—But Deal is Not Legally Binding, MAILONLINE,
Dec. 19, 2009, available at http://www.dailymail.co.uk/news/worldnews/art-icle-
1236659/Copenhagen-climate-change-conference-World-leaders-reach-Copenhagen-
agreement--officials-admit-enough.html (last visited, Mar. 25, 2010).
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rack Obama’s presence at the conference, as many hoped that this sig-
naled that the country, which had long been the world’s single greatest
emitter of carbon dioxide,” was finally going to ante up to its responsibil-
ity to cut emissions.” In the end, however, Obama and the U.S. position
disappointed most. Brazil’s leading newspaper, for example, indicated
that Obama’s inability to provide strong leadership on the issue was a
“failure and disappointment.”® By contrast, Brazilian President Luis In-
acio Lula da Silva was perhaps the greatest star of the Copenhagen con-
ference, acknowledging the need to establish an agreement based upon
the principle of “common but differentiated responsibilities.”> President
Lula outlined a bold position defending targets for cutting greenhouse
gas emissions in Brazil from 36.1% to 38.9% by 2020, as well as assum-
ing that the country could finance part of the agreement.’ The differenc-

2 That dubious honor is now held by China. See JANE A. LEGGETT, JEFFREY LOGAN
& ANNA MACKEY, CRS REPORT FOR CONGRESS: CHINA’S GREENHOUSE GAS EMISSIONS
AND MITIGATION POLICIES 8 (2008).

3 See, e.g., John M. Broder, Obama To Go To Copenhagen with Emissions Target,
N.Y. TIMES, Nov. 25, 2009, available at
http//www.nytimes.com/2009/11/26/us/politics/26¢climate.html (last visited, March 25,
2010); Obama To Attend Climate Change Summit, CNN.coM, Nov. 25, 2009, available
at  http//www.cnn.com/2009/POLITICS/11/25/obama.copenhagen.climate/index.html
(last visited, March 25, 2010).

4 Chico de Goes, Deborah Berlinck & Roberto Jansen, Fracasso e decepg¢do:
Lideres mundiais deixam Copenhague sem conseguir acordo forte para o clima (Failure
and disappointment: World leaders leave Copenhagen without achieving strong climate
agreement), O GLOBO (Brazil), Dec. 19, 2009, at 39.

> In a speech at the Copenhagen conference, the 15th session of the Conference of
the Parties to the UN Framework Convention on Climate Change (COP-15), on Decem-
ber 18th 2009, President Lula affirmed that

"[d]eveloped countries must put their money on the table because of the green-

house gases they have emitted for two centuries, allowing them to industrialize be-

fore the developing world. The COP-15 should not be negotiations between the

haves and have nots... rather these negotiations are about constructing sustainable

opportunities for everyone around the world."
Discurso Durante Sessdo Plendria de Debate Informal na Conferéncia das Partes da
Convengdo das Nagdes Unidas sobre Mudanca do Clima — COP-15 (Speech During
Informal Plenary Debate at the Conference of Parties of the UN Convention on Climate
Change — COP-15, AMBIENTE BRASIL, available at
http://cop.ambientebrasil.com.br/2009/12/20/discurso-do-presidente-luiz-inacio-lula-da-
silva/ (last visited Mar. 25, 2010).

® Even if one acknowledges that Lula’s position was progressive and bold in an in-

ternational forum, it should be observed that his government’s decisions concerning envi-
ronmental matters continue to be cautious. For example, while speaking at COP15 for the
climate change, the Brazilian House of Deputies passed Bill 12 of 2003 (December 16™,
2009) regulating the powers of each entity of government - federal, state and local - to
license, monitor and punish offenses against the environment. The Ministry of the Envi-
ronment and its partner agencies believe that such legislation, if enacted as is by the Bra-
zilian Senate, will encourage deforestation and the destruction of biomes such as the
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es in the presentation and reception of these two leaders and their coun-
tries in climate change negotiations, both before and after Copenhagen,
prompts us to ask: do appearance and rhetoric match reality?

On the face of it, the leaders themselves share much in common.
They are both politically progressive leaders with appealing life stories
who were elected on platforms promising vast social and economic
change, including new environmental commitments. Thus, a comparison
of their individual rhetoric and actions—and that of their respective gov-
ernments—on climate change may help illuminate some of the chal-
lenges facing the effort to take concerted global action on climate
change.

Under the United Nations Framework Climate Change Convention
(“UNFCCC?”), “climate change” is defined as “a change of climate which
is attributed directly or indirectly to human activity that alters the com-
position of the global atmosphere and which is in addition to natural cli-
mate variability observed over comparable time periods.”’ As the
UNFCCC definition alludes, the phenomenon of global climate change
has exposed the basis of modern economic and social development—
human consumption of and dependence on fossil-based energy. Reflec-
tion on the phenomenon of climate change thus forces us to think about
the interdependent relations between human societies and their environ-
ment, and will shape the way we balance economic and social develop-
ment with environmental protection and natural resource management in
the future.

As noted above, in both Brazil and the United States, progressive
governments have been elected in recent years, beginning with the 2000
election of President “Lula,” as he is known in Brazil , followed by the
2008 election of President Obama in the United States.® In terms of cli-

Amazon, since it removes the powers of the federal environmental agency (IBAMA) re-
sponsible for monitoring and punishing those responsible for projects whose environmen-
tal license was granted by state or municipal agencies. Eliane Oliveira & Catarina Alen-
castro, A Lei da Selva (The Law of the Jungle), O GLOBO (Brazil), Dec. 18, 2009,
available at http://www jornaldaciencia.org.br/Detalhe.jsp?id=68010 (last visited, Mar.
25, 2010).

7 United Nations Framework Convention on Climate Change art. 1, May 9, 1992, S.
Treaty Doc. No. 102-38, 1771 UN.T.S. 107, available at http://unf-
cce.int/resource/docs/convkp/conveng.pdf (last visited, Mar. 25, 2010) [hereinafter
UNFCCC].

¥ In Brazil, after 22 years of seeking election, the Workers Party (“Partido dos Tra-
balhadores”, or “PT”) finally witnessed the election of Luis Inacio Lula da Silva as Pres-
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mate change policy and action, any comparison between the two coun-
tries must, however, be undertaken with care and due respect for context.
That is, one must consider differences in stages of development between
the two countries, the different ecosystems which will be impacted by
national climate change policies, as well as differences in the structure
of, and inputs to, each nation’s energy and transportation sectors. Differ-
ences in these factors will not only affect the amount of national carbon
emissions, but will also have a pronounced effect on the national policies
designed to address the issue. Nonetheless, it is a premise of this paper
that because both nations are federal republics led by democratically
elected progressive governments, a comparison of their policies may
provide some insight regarding the challenges facing implementation of
climate change policies even when a government is inclined—at least as
judged by its rhetoric and political orientation—to act aggressively to
curb carbon emissions and address the adaptation challenges presented
by our changing climate.

To begin, it is worth noting that both nations have signed and rati-
fied the UNFCCC and so have agreed to adopt national policies and take
corresponding measures towards climate change mitigation’ by limiting
anthropogenic emissions of greenhouse gases and protecting and enhanc-
ing greenhouse gas sinks and reservoirs.'” In the language of sustainable
development, the nations have “common, but differentiated responsibili-
ties.”!" The U.S. is classified as an Annex I Party including developed

ident of the Brazilian Federative Republic in 2002 for a mandate of 4 years (2003-2006).
President Lula was reelected in 2006 for a second mandate (2007-2010). In the U.S.,
President Barack Obama was elected to a four-year term in November 2008, for the pe-
riod 2009-2012.

? Climate change mitigation

"comprises all human activities aimed at reducing the emissions or enhancing the

sinks of greenhouse gases such as carbon dioxide, methane and nitrous oxide.

Adaptation in the context of climate change refers to any adjustment that takes

place in natural or human systems in response to actual or expected impacts of

climate change, aimed at moderating harm or exploiting beneficial opportunities."
Richard J.T. Klein, E. Lisa F. Schipper & Suraje Dessai, Integrating Mitigation and
Adaptation into Climate and Development Policy: Three Research Questions, 8 ENVTL.
Scr. & PoL’y 579, 580 (2005). In this text we will take into account the policies mitigat-
ing the effects of climate change.

10 See UNFCCC, supra note 7, art. 4.

" UNFCCC, supra note 7, art. 3(1); ¢f U.N. Conference on Environment & Devel-
opment, Rio de Janeiro, Braz., June 3-14, 1992, Rio Declaration on Environment and
Development princ. 7, U.N. Doc. A/CONF.151/26/REv.1 (Vol. 1), Annex 1 (Aug. 12,
1992) (adopting the notion of common, but differentiated responsibilities “to conserve,
protect and restore the health and integrity of the Earth's ecosystem™). For an analysis of
this phrase in the context of on-going climate change negotiations as well as the obstacles
facing its implementation, see generally Tuula Honkonen, The Principle of Common But
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states and countries that are undergoing the process of transition to a
market economy, and also as a developed state — Annex Il Party — that
must assume its historical responsibility for GHG emissions, and also. "2
The Kyoto Protocol, a mechanism established to implement the goals of
the UNFCCC," establishes quantified emission limitation and reduction
commitments for industrialized countries, but the U.S. has not ratified it.
Brazil, as a developing country, is classified as neither an Annex Part I
nor Il country under the UNFCCC, but is nevertheless obliged to coope-
rate in order to address climate change effects. As a signatory to the
Kyoto Protocol, Brazil must (as must all parties to that convention) pro-
vide national inventories of anthropogenic emission data and “promote
and cooperate in scientific, technological, technical, socio-economic, and
other research”; formulate and implement regional and national programs
containing measures to mitigate climate change; “cooperate in preparing
for adaptation to the impacts of climate change” as well as promote and
cooperate in order to develop technologies, practices, and processes that
“control, reduce, or prevent anthropogenic emissions of greenhouse gas-
es.”" Thus, although the country has no quantified obligations to reduce
emissions under the Kyoto Protocol, Brazil is obliged to cooperate with
industrialized nations in achieving compliance with their quantified
emission limitation and reduction commitments.

In light of this background, the remainder of this paper will address
the following questions: is there a difference between the ways that the
progressive governments of Brazil and the U.S. are facing the climate
change issue, or do they instead approach the climate change challenge
similarly? Specifically, do differences with respect to economic devel-
opment between the two nations necessitate variant approaches in grap-
pling with the effects of climate change and tailoring policies to combat
those effects? Or can similarities in climate change policies nevertheless
be identified by virtue of the governance challenges these large, as well

Differentiated Responsibility in Post-2012 Climate Negotiations, 18 REV. OF EUR. CMTY.
& INT’L ENVTL. L. 257 (2009).

12 UNITED NATIONS FRAMEWORK CONVENTION ON CLIMATE CHANGE, FACT SHEET:
UNFCCC EMISSIONS REPORTING 2 (2009), available at http://unfcce.int/-
files/press/backgrounders/application/pdf/fact_sheet unfccc emissions_reporting.pdf
(last visited, Mar. 25, 2010).

" UNFCCC, Kyoto Protocol, available at http://unfecc.int/kyoto_protocol/it-
ems/2830.php (last visited Mar. 25, 2010).

4 UNFCCC, supra note 7, art. 4(1)(a), (b), (). (e), (2).
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In the U.S., the threat of economic catastrophe spurred quick and
decisive action with the passage of the $700 million bank bailout and
nearly $800 million stimulus bill. The threat of environmental catastro-
phe that may result from global climate change, however, has engen-
dered a far more restrained response. As noted above, only a relatively
small percentage of the stimulus funds were allocated to the development
of alternative energy to address emissions mitigation. In addition, the
Administration does not appear to have made climate change regulation a
major priority during its the first eighteen months. The President under-
took an important step, at least symbolically, by attending the U.N. con-
ference in Copenhagen in December 2009. At home, however, the pros-
pects of economy wide cap and trade are growing bleak, and the EPA has
recently announced that it will delay GHG regulation of power plant
emissions under the Clean Air Act until at least January 2011.%

Another important issue of central importance to each nation’s cli-
mate change policy is the current focus on biofuels. The push for biofu-
els has dominated discussion of alternative energy in both countries,
even while the possible GHG effects of these “alternatives” remains un-
clear. Moreover, it must be remembered that despite the emphasis re-
cently placed on biofuels, the economies in both countries continue to
run on a solid base of fossil fuels. To illustrate, when large reserves of
petroleum were recently identified off the coast of Rio de Janeiro, the

“these requirements were never enough to overcome the brute force of fron-
tier economics”. “Aldo Rebelo, a Communist Party deputy from the state of
Sao Paulo, has headed the reform effort. The commission's report would put
more power in the hands of state governments, allowing them to unilaterally
decrease the amount of habitat landowners must preserve to 50 percent in
the Amazon and 20 percent in the savannahs. Although Rebelo dropped
language that would have scaled back permanent protections along rivers,
the commission approved language that would provide amnesty to any and
all landowners who illegally cleared their land prior to 22 July 2008”.
Jeff Tollefson, Proposal to scale back Brazilian forest code advances, July 6,
2010, available at
http://blogs.nature.com/news/thegreatbeyond/2010/07/proposal to scale back
brazili.html (last visited Oct. 27, 2010). Now, the proposal will be voted by the
full Congress.

% U.S. Environmental Protection Agency, Reconsideration of Interpretation of Reg-
ulations that Determine Pollutants Covered by Clean Air Act Permitting Programs 8788,
available at http://www.epa.gov/nsr/documents/psd_me-mo_recon_032910.pdf; see also
Peter S. Glaser, Another Week, More Developments on EPA Regulation of GHGs,
MARTINDALE.COM, Mar. 19, 2010, available at
http://www.martindale.com/environmental-law/article_Troutman-Sanders-
LLP_944958.htm (last visited Mar. 30, 2010).
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Brazilian Government sounded more like its North American counterpart
than a sustainability visionary when it vetoed portions of the law that
created the National Climate Change Policy suggesting that national fuel
needs preempted the strict observance of the climate change policy. In
addition, in the U.S., in March 2010, President Obama announced a plan
to open millions of acres of coastline along the Atlantic, Gulf of Mexico,
and Alaska to offshore drilling.”” The enormous scale of the announced
proposal signals a reversal of Obama’s 2008 campaign position, which
originally rejected offshore drilling”® but eventually expressed an open-
ness to only limited offshore drilling.”

In short, neither country’s behavior demonstrates the kind of deep,
sustained commitment to alternative energy, sustainable practices, and
new consumer behaviors that must be exhibited if the threat of climate
change is to be adequately combated. The progressive administrations in
Brazil and the U.S. purport to recognize the scale and immediacy of the
climate change threat, and both nations have undertaken measures de-
signed to combat that threat. The sense of urgency needed to respond ef-
fectively to the issue of climate change and other environmental issues,
however, has regularly been overcome by other considerations, often
economic in nature. As result, the actual remedial steps taken by both
administrations have in many instances deviated from the paths blazed
by their rhetoric.

7 John M. Broder, Obama to Open Offshore Areas to Oil Drilling for First Time,
N.Y. Tmmes, Mar. 30, 2010, at Al, available at http//www.ny-
times.com/2010/03/31/science/earth/31energy.html?fta=y (last visited Apr. 1, 2010).

% Ed Hornick & Alexander Marquardt, Obama Says Offshore Drilling Stance Noth-
ing New, CNN.cOM, Aug. 3, 2008, available at http://www.cnn.com/2008/POL-
ITICS/08/02/campaign.wrap/ (last visited Apr. 1, 2010) (noting candidate Obama’s shift-
ing opposition to offshore drilling on the campaign trail).

% Kent Garber, Obama Shows New Openness to Offshore Oil Drilling, U.S. NEWS
& WORLD REPORT, Aug. 4, 2008, available at http://www.usnews.com/art-
icles/news/campaign-2008/2008/08/04/obama-shows-new-openness-to-offshore-oil-
drilling.html (last visited Apr. 1, 2010).



