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anyone's access to adequate food.'4 2 For example, States should ensure
that food available on the market is safe and nutritious. They should also
particularly protect children from the advertising and promotions of
unhealthy food in order to support the efforts of parents and health
professionals to encourage healthier food choices and eating habits.143

The obligation to fulfill the right to adequate food incorporates both
the obligation to facilitate and the obligation to provide. To facilitate the
full realization of the right to adequate food, a State must strive to
strengthen everyone's access to resources and means necessary to ensure
a livelihood, including food security.14 4 States must also inform people,
including children, of their right to adequate food and increase people's
ability to participate in the development process of food and nutrition
programs.

Finally, whenever persons are unable, for reasons beyond their
control, to enjoy the right to adequate food by the means at their disposal,
States have the obligation to provide adequate food directly, as in the case
of the most deprived, often including children, or those who are victims of
natural or other disasters. 145

In addition to such progressive duties that can be realized over time,
States also bear the following positive obligations of immediate effects:
elimination of discrimination, prohibition of retrogressive measures, and
protection of minimum essential level of the right to adequate food. Any
discrimination in access to food on the basis of race, color, sex, language,
or age, among others, should be immediately prohibited.14 6 The concept of
discrimination includes both direct and indirect forms of differential
treatment. In General Comment No. 20 on non-discrimination in
economic, social, and cultural rights, the ICESCR Committee clarifies that
direct discrimination occurs when an individual is treated less favorably
than another in a similar situation on prohibited grounds. 147 Indirect
discrimination includes any legislation, policies, or practices that do not
appear to be discriminatory at face value but have a disproportionate
impact on the enjoyment of the right to adequate food by a particular

142. Id.
143. OFFICE OF THE U.N. HIGH COMM. FOR HUM. RTS., supra note 91, at 17.
144. Id.
145. Id. at 19.

146. Comm. on Econ., Soc. & Cultural Rts., Substantive Issues Arising in the Implementation
of Covenant of Economic, Social and Cultural Rights: General Comment No. 12: The Right to
Adequate Food, ¶ 18, U.N. Doc. E/C.12/1999/5 (May 12, 1999).

147. Comm. on Econ., Soc. & Cultural Rts., Substantive Issues Arising in the Implementation
of Covenant of Economic, Social and Cultural Rights: General Comment No. 20: Non-Discrimination
in Economic, Social and Cultural Rights, ¶ 10, U.N. Doc. E/C.12/GC/20 (July 2, 2009) (noting that

prohibited grounds include race, color, sex, language, age, religion, political or other opinion, national
or social origin, property, birth, or other status).
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group.148 Ensuring non-discrimination in access to adequate food means
not only abolishing laws, policies, and programs that may treat individuals
differently because of their gender, age, disability, race, or any other
prohibited ground but also entails recognizing and providing for the
specific needs of different groups, which may have different dietary needs,
like children. For instance, in designing and implementing welfare
measures, States must take into consideration the different dietary needs
of children to ensure their access to adequate food.149

States are also prohibited from introducing any retrogressive
measures that can degrade the existing enjoyment of the right to adequate
food unless the State can demonstrate that it has carefully considered all
the prevailing options, assessed the impact of such measures, and fully
used the maximum available resources."0 Also of immediate application
is the core minimum obligation for States to satisfy: the minimum essential
level of the right to food.' This means, for example, ensuring that
everyone is free from hunger, even in times of natural or other disasters,
or that access to adequate food is provided for those who are unable to
secure it by themselves, as it may be the case for children. Whenever States
may seek to justify failure to meet such minimum obligations due to
resource constraints, they must demonstrate that every effort has been
made to use all their available resources to satisfy, as a matter of priority,
those core obligations.15 2

States' obligation to protect the right to adequate food includes
ensuring that third parties, such as individuals, families, local
communities, enterprises, and other entities, do not infringe upon the
realization of such right. To what extent all members of society also have
responsibilities with regard to the promotion and protection of human
rights, including the right to adequate food, has been increasingly under
debate. For example, the issue of obesity has been mostly approached as a
matter of personal responsibility or, in the case of children, as a matter of
parental responsibility. However, children have a limited ability to control
their diets because they do not purchase their own food, they may not be
able to prepare meals for their families, and they do not have a full
understanding of the long-term health consequences of their actions and
eating habits. By the same token, for all the reasons previously discussed
in this Article, parents may also not be able to determine what will serve

148. Id
149. OFFICE OF THE U.N. HIGH COMM. FOR HUM. RTS., supra note 91, at 20-21.
150. Id.

151. Id at 22.
152. Id
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their children's best interest when it comes to food choices and eating
patterns.

Although children are recognized as holders of their own rights under
the CRC, parents have the primary responsibility for their upbringing and
development.'5 3 The CRC holds that the family is the fundamental group
of society and the natural environment for children's growth and well-
being, and thus, should be accorded with the necessary protection and
assistance to be able to fulfill its responsibilities within the community.15 4

According to Article 5 of the CRC, "States Parties shall respect the
responsibilities, rights and duties of parents ... to provide, in a manner
consistent with the evolving capacities of the child, appropriate direction
and guidance" in children's exercise and enjoyment of the rights
recognized under the CRC. '5 5 Parents bear the primary responsibility to
provide their children with adequate nutritious food and health, among
other obligations. Their primary responsibility is further stated under
Article 14 of the CRC, on children's freedom of thought, conscience, and
religion, providing that States Parties shall respect the rights and duties of
the parents to provide direction to children's exercise and enjoyment of
such right in a manner consistent with their evolving capacities.156 In order
to ensure the full realization of children's rights, States Parties must accord
appropriate assistance to parents in performing their child-rearing
responsibilities and must ensure the development and effective operation
of institutions, facilities, and services for the care of children.157

Secondary to parental obligations, the State must afford children the
protection and care necessary for their well-being, "taking into account the
rights and duties of [their] parents . . . and, to this end, shall take all
appropriate legislative and administrative measures." 5In cases of child
neglect or abuse, for example, Article 19 of the CRC requires States to
"take all appropriate legislative, administrative, social and educational
measures to protect the child from all forms of physical or mental violence,
injury or abuse, neglect or negligent treatment, maltreatment or
exploitation, including sexual abuse, while in the care of parent(s) ... ,"
thereby suggesting that parental rights may be conditional and subject to
limitations whenever this may be in the child's best interest.159 Despite the
primary role of parents, and States' obligation to support them, the
paramount principle under the CRC is that "in all actions concerning

153. CRC, supra note 114, art. 18(1).
154. Id. pmbl.

155. Id. art. 5.
156. Id. art. 14(2).
157. Id. art. 18(2).

158. Id. art. 3(2).
159. Id. art. 19(1).
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children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies,
the best interest of the child shall be a primary consideration."160

Ensuring their best interests means that the State has the positive
obligation to intervene for the protection and care of children as a measure
of last resort, whenever their health and wellbeing may be at serious risk,
as determined by a competent authority. In multiple cases of severe obesity
both in the United States and in the United Kingdom, for example, children
have been removed from their families by social services because their
excessive weight raised major concerns for their health.161 Scholars have
argued that childhood obesity may amount to medical neglect and may
require intervention of child protection services should parents fail to
follow recommended treatments and dietary guidelines, and if the
following conditions are met: there is a high risk of serious imminent
harm, there is a reasonable likelihood that State intervention will result in
effective treatment, and all alternative options have been exhausted.16 2

Even in the United States, one of the only two countries that did not
ratify the CRC and thus may not be bound by its obligations, governments
are considered responsible for protecting children's best interest through
the application of the parens patriae doctrine whenever parents or families

160. Id. art. 3(1); see MICHAEL FREEMAN, ARTICLE 3: THE BEST INTERESTS OF THE CHILD 53-

56 (2007); John Tobin, Beyond the Supermarket Shelf Using a Rights-Based Approach to Address

Children's Health Needs, 14 INT'L J. CHILD. RTS. 275, 287 (2006); Mitchell Woolf, Coming ofAge?-

The Principle ofthe "Best Interests ofthe Child," 2 EUR. HUM. RTs. L. REV. 205, 205-10 (2003).
161. See In re L.T., 494 N.W.2d 450 (Iowa Ct. App. 1992) (holding that a ten-year-old girl

suffering from morbid obesity, depression, and a personality disorder following the divorce of her

parents was properly adjudicated a "child in need of assistance" and that placement in a residential

treatment foster care home was the least restrictive means available to address both her psychological

and life-threatening physical problems); In re G.C., 66 S.W.3d 517 (Tex. App. 2002) (upholding the

termination of parental rights for medical neglect of a morbidly obese four-year-old boy whose mother

had failed to adhere to the recommended diet for him). See In re Brittany T., 835 N.Y.S.2d 829 (N.Y.

Fam. Ct. 2007), rev'd, 852 N.Y.S.2d 475 (N.Y. App. Div. 2008), in which the family court found the

parents guilty of willfully violating court orders to, inter alia, keep the child on a diet, to get nutritional

counseling, to enroll the child in a gym, and to take all actions necessary to ensure the child attended

school more regularly. The court ordered the child to be removed to foster care. On appeal, the court

reversed the family court's order because it determined that the Chemung County Department of

Social Services had not proved "willful violation" of the family court orders by the parents and instead

found that the parents had been trying to comply. Brittany T, 852 N.Y.S.2d at 480. For a discussion

of these cases, see generally Denise Cohen, Childhood Obesity: Balancing the Nations'Interest with

a Parent's Constitutional Right to Privacy, 10 CARDOZO PUB. L. POL'Y & ETHICS J. 358 (2012); Lizet

Dominguez, Childhood Obesity as Child Abuse: Criminalizing Parents for Raising Obese Children,
2 CHILD AND FAM. L. J. 105 (2014). Finally, see also Obese Children Removedfrom Their Families,
THE TELEGRAPH (Feb. 28, 2014), https://www.telegraph.co.uk/foodanddrink/healthyeating/10667066

/Obese-children-removed-from-families.html, which discusses children put into care in the UK
because of their morbid obesity.

162. See Todd Varness et al., Childhood Obesity and Medical Neglect, 123 PEDIATRICS 399,
399-406 (2009); R.M. Viner et al., When Does Childhood Obesity Become a Child Protection Issue?,
341 BRITISH MED. J. 375, 375 (2010).
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are failing to meet their primary obligations.163 The parens patriae
doctrine has its roots in English Common Law, when rights and duties
were ultimately reserved to the King as parent of the country. Lately, its
main application has been in the treatment of minors, the mentally
handicapped, or otherwise incapacitated people who are legally unable to
act for themselves. The government serves as their ultimate guardian to
protect their best interest and their property. However, legal scholars have
recently argued that "[the legislature's] paternalistic vigilance" should also
be extended to secure adequate protection to all children from the "obesity
epidemic."16 4

Adopting a rights-based approach to children's right to adequate food
and to health entails that the prevention of childhood obesity is a matter of
States' responsibility rather than being solely a matter of familial
responsibility. The children's rights approach recognizes the crucial
importance of the family as the natural social unit for children's optimal
development and well-being, as well as its importance for the promotion
and realization of children's right to adequate food. Such right is indeed
"a source of parental responsibility, the discharge of which requires
support from the state for good parenting practices." 165 However, "equally
importantly, the existence of parental responsibility means that the
children of parents with bad parenting practices should not be unduly
disadvantaged by the inappropriate decisions of their parents."16 6

Adopting a children's rights-based approach to adequate food also
means that the decision-making and implementation processes of the
necessary measures must adhere to the human rights principles of
participation, accountability, non-discrimination, transparency, human
dignity, empowerment, and the rule of law, generally referred to as the
PANTHER framework.16 7 The principle of participation, as we will
discuss further in the last section of this Article, entails that all actors,

163. Lauren Kaplin, A National Strategy to Combat the Childhood Obesity Epidemic, 15 U.C.
DAVIS J. JUVENILE L. & POL'Y 347, 377, 400 (2011).

164. Id.; see also Mangini v. R.J. Reynolds Tobacco, 875 P.2d 73, 83 (Cal. 1994) (discussing

how, when anti-smoking advocates brought suit against R.J. Reynolds challenging the Joe Camel

advertising campaign targeting children in the 1990s, the California Supreme Court referred to the

parens patriae doctrine in dismissing a summary judgment challenge).

165. Elizabeth Handsley, Christopher Nehmy, Kaye Mehta & John Coveney, A Children's

Rights Perspective on Food Advertising to Children, 22 INT'L J. OF CHILD. RTS. 93, 119-20 (2014)

(citing Richard Ingleby et al., UNCROC and the Prevention of Childhood Obesity: The Right Not to

Have Food Advertisements on Television, 16 J. L. & MED. 56 (2008)).

166. Id.

167. Food and Agric. Org. of the U.N., The Right to Food: Making It Happen-Progress and

Lessons Learned through Implementation 7 (2011), http://www.fao.org/docrep/014/i2250e/i2250e.

pdf [https://perma.cc/Z7GZ-Y2EQ]; see also Food and Agric. Org. of the U.N., The Human Right to

Adequate Food in the Global Strategic Framework for Food Security and Nutrition: A Global

Consensus 14-15 (2013),http://www.fao.org/3/a-i3546e.pdf [https://perma.cc/CM66-EP6G].
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including children, families, and communities whose right to adequate
nutrition might be affected, should be included in the decision-making and
implementation processes of relevant policies and programs.
Accountability requires that States must be held accountable for violations
of the right to adequate food and that effective remedies must be provided
when violations have occurred. Non-discrimination requires States both to
refrain from any form of discrimination on prohibited grounds and to adopt
measures that can remove the conditions causing or perpetuating
inequality and disparities.

Transparency means that the actors involved, including children,
families, and communities, must receive all information related to
decision-making processes about policies and programs that can impact
the realization of their right to adequate food. The principle of human
dignity requires States to provide access to food in a way that is consistent
with children's dignity by ensuring, for instance, nutritional adequacy and
cultural acceptability of food assistance. Empowerment means
strengthening children's ability to effectively exercise and enjoy their right
to adequate food by participating in decision-making and implementation
processes of relevant policies and programs. Finally, the rule of law
requires a state and its officials to obey to the laws of the country and to
take actions that are consistent with human rights principles.

States' obligations to protect the right to adequate food also include
ensuring that food companies do not infringe upon its realization, for
instance, by assessing, monitoring, and regulating the impact of food
advertising on childhood obesity. Complying with this obligation requires
States to balance children's rights to adequate food and to health with
children's right to freedom of expression.

Article 13 of the CRC provides that children's right to freedom of
expression, which includes the freedom "to seek, receive and impart
information and ideas of all kinds," may be subject to restrictions for
public health reasons, among others.168 Furthermore, Article 17 of the
CRC imposes specific obligations on States Parties to ensure that children
have "access to information and material from a diversity of national and
international sources, especially those aimed at the promotion of
[their] . . . social, spiritual and moral well-being and physical and mental
health."16 9 To this end, States must "encourage the development of
appropriate guidelines for the protection of the child from information and
material injurious to his or her well-being."170

168. CRC, supra note 114, art. 13(1)(2).

169. Id. art. 17.
170. Id. art. 17(e).
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The CRC emphasizes the impact that information may have on
children's health and thus requires States not only to provide adequate
access to health care for children but also to provide information related
to children's health and nutrition. This requirement implies that States
have the obligation to ensure that food advertising is in compliance with
children's freedom of expression, is in compliance with the restrictions
under Article 17, and above all, is in accordance with the best interest of
children. Under Article 32, the CRC recognizes States Parties' obligation
to protect children from economic exploitation. Article 32 has been mostly
interpreted as related to the exploitation of children in the workforce.'7 '
However, advertising might also be considered exploitative of children as
consumers.172

B. Child Obesity-Specific Recommendations

States' human rights obligations related to childhood obesity have
also been explored by reports and recommendations of United Nations
bodies that, although not binding, can influence relevant legislations and
policy making. In General Comment No. 15, the CRC Committee
explicitly urges States to address obesity among children by limiting their
exposure to fast foods "that are high in fat, sugar or salt, energy-dense and
micronutrient-poor, and drinks containing high levels of caffeine."173

Advertising of these products should be regulated and their availability in
schools should be restricted.174 To ensure that both children and parents
are informed and supported in the use of basic knowledge of children's
health and nutrition, the CRC Committee recommends that "information
and life skills education should address a broad range of health issues
including, inter alia, healthy eating and promotion of physical activity,
sports, and recreation."17 5

In General Comment No. 16 on State obligations regarding the
impact of the business sector on children's rights, the CRC Committee
clarifies that the right to life, survival, and development under Article 6 of
the CRC must be interpreted holistically to include children's physical,
mental, spiritual, moral, psychological, and social development.176

Therefore, food enterprises marketing unhealthy products to children can
compromise children's rights to health and adequate food and can impact

171. CRC, supra note 114, art. 24.
172. Handsley, supra note 165, at 131.
173. Comm. of the Rts. of the Child, General Comment No. 15, supra note 125, ¶ 47.

174. Id.
175. Id. art. 59.
176. Comm. on the Rts. of the Child, General Comment No. 16 on State Obligations Regarding

the Impact of the Business Sector on Children's Rights, ¶ 18, U.N. Doc. CRC/GC/16 (Apr. 17, 2013),
https://undocs.org/CRC/C/GC/16.
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the effective realization of children's right to life and their holistic
development. 77 States have the responsibility to ensure that the media
disseminates information and materials beneficial to the child, for instance
regarding healthy lifestyles and eating. '7 In order to monitor, investigate,
and provide remedies for abuses of children's rights to health, safety, and
consumer rights, the CRC Committee suggests that regulatory agencies
responsible for the oversight of advertising and marketing must strengthen
their enforcement mechanisms. 179

In its latest concluding observations, the CRC Committee has
expressed serious concern for the growing rates of child obesity in several
countries and has recommended prompt State actions. For instance, the
CRC Committee encouraged Canada to promote a healthy lifestyle and
physical activity among children and ensure greater regulation over the
production and advertisement of fast food and other unhealthy foods,
especially those targeted at children.8 o The CRC Committee has also
recommended multiple European States increase their efforts to prevent
and combat obesity among children.' In Finland, the CRC Committee
shared its concern for the lack of regulation to restrict the marketing and
advertising of unhealthy foods that affect child nutrition and contribute to
childhood obesity and other negative health consequences.182 In Denmark,
the CRC Committee recommended the States Party engage with media and
the food industry to ensure their contribution to healthy lifestyles and
consumption patterns by children and adolescents. 183

177. Id. 19.
178. Id. 58.
179. Id. 6 1(a).

180. Comm. on the Rts. of the Child, Concluding Observations on the Combined Third and

Fourth Periodic Report of Canada (Sept. 17, 2012-Oct. 5, 2012), ¶ 64, U.N. Doc. CRC/C/CAN/CO/3-
4 (Dec. 6, 2012).

181. See generally Comm. on the Rts. of the Child, Concluding Observations of the Committee

on the Rights of the Child, Spain, U.N. Doc. CRC/C/ESP/CO/5-6 (2018); Comm. on the Rts. of the

Child, Concluding Observations of the Committee on the Rights of the Child, United Kingdom of

Greater Britain and Northern Ireland, U.N. Doc. CRC/C/GBR/CO/5 (2016); Comm. on the Rts. of the

Child, Concluding Observations of the Committee on the Rights of the Child, Hungary, U.N. Doc.

CRC/C/HUN/CO/3-5 (2014); Comm. on the Rts. of the Child, Concluding Observations of the

Committee on the Rights of the Child, Iceland, U.N. Doc. CRC/C/ISL/CO/3-4 (2012); Comm. on the

Rts. of the Child, Concluding Observations of the Committee on the Rights of the Child, Austria, U.N.
Doc. CRC/C/AUT/CO/3-4 (2012); Comm. on the Rts. of the Child, Concluding Observations of the

Committee on the Rights of the Child, Italy, U.N. Doc. CRC/C/ITA/CO/3-4 (2011); Comm. on the

Rts. of the Child, Concluding Observations of the Committee on the Rights of the Child, Belgium,
U.N. Doc. CRC/C/BEL/CO/3-4 (2010); Comm. on the Rts. of the Child, Concluding Observations of

the Committee on the Rights of the Child, Sweden, U.N. Doc. CRC/C/15/Add.248 (2005).
182. Comm. on the Rts. of the Child, Concluding Observations of the Committee on the Rights

of the Child, Finland, U.N. Doc. CRC/C/FIN/CO/4 (2011).

183. Comm. on the Rts. of the Child, Concluding Observations of the Committee on the Rights

of the Child, Denmark, U.N. Doc. CRC/C/DNK/CO/4 (2011).
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Although such recommendations are not legally binding, some States
have been responsive to the observations of the CRC Committee related
to childhood obesity. For instance, Spain reported that regulations have
been amended to protect children from child-targeted advertising of toys,
foods, and beverages with a view of preventing obesity and promoting
healthy living. 8 4 Spain has adopted a strategic plan that includes measures
aimed at controlling obesity among children to ensure the fullest
realization of children's right to health.' Finally, an observation on
nutrition and an assessment of the prevalence of child obesity in the
country has been conducted to improve diets and life habits among
children and raise awareness of the risk associated with childhood
obesity.18 6

Denmark also provided a detailed plan and budget allocation for the
implementation of multiple cross-sector initiatives to combat obesity
among children for the period of 2013 to 2017.187 The efforts included the
publication of guidelines on early identification and intervention of
obesity among children and adolescents; the dissemination of health
prevention packages on nutrition, physical activity, and obesity to
municipalities;8 8 the implementation of a nationwide campaign to
promote physical activity for children including commercials,
advertisements, and a website;18 9 the provision of healthy lunch meals in
day-care centers;'90 the development of dietary guidelines for elementary
schools; '9' the adoption by the food industry of a self-regulation code to
limit the marketing of unhealthy products to children; the prohibition of
vending machine in schools and pre-schools; and the introduction of
mandatory physical exercise in any school day.'92

Other countries have been more timid and generic in their responses.
For instance, Canada's report only focused on specific initiatives

184. Comm. on the Rts. of the Child, Consideration of Reports Submitted by States Parties Under

Article 44 of the Convention, Spain, ¶ 109, U.N. Doc. CRC/C/ESP/5-6 (May 13, 2017),
https:/tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=CRC%/o2fC%/o2fE
SP%2f5-6.

185. Id. ¶ 200.
186. Id. TT213-14.
187. Comm. on the Rts. of the Child, Consideration of Reports Submitted by States Parties Under

Article 44 of the Convention, Denmark, ¶ 119, U.N. Doc. CRC/C/DNK/5 (Oct. 14, 2016), http:/
tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=CRC%/o2fC%/o2fDNK%/o2
f5&Lang=en.

188. Id. ¶¶ 120, 122.
189. Id. ¶ 121.
190. Id. ¶ 124.

191. Id. ¶ 125.
192. Id.
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addressing obesity among aboriginal children.'93 Finland generally
mentioned the government's goal to enhance children's eating habits and
achieve lifestyle changes that contribute to the prevention of obesity
among children as part of the larger policy program on health promotion
but failed to describe any imaginative steps. 194 In their latest reports, other
countries-including Austria, Belgium, and Italy-have not discussed any
measures taken to combat child obesity within their efforts to realize the
right to adequate food and health.'95 Although compliance with
recommendations of the CRC Committee can vary greatly among
countries, reports for the most part show that States recognize bearing
positive obligations to prevent obesity under the CRC.

In General Comment No. 14, the ICESCR Committee also provides
that States must take measures to promote children's healthy development
by ensuring the dissemination of appropriate information in relation to
healthy lifestyle and nutrition in addition to supporting families and
communities in implementing these practices.196 Measures and polices
adopted by States for the implementation of the right to health of children
and adolescents must ensure that their best interest is the primary
consideration.197 In General Comment No. 24 on State obligations under
the ICESCR in the context of business activities, the ICESCR Committee
acknowledges that the realization of children's right to health and food,
among others, is disproportionally impacted by the advertising of

193. Comm. on the Rts. of the Child, Consideration of Reports Submitted by States Parties Under

Article 44 of the Convention, Canada, ¶¶ 283, 681, U.N. Doc. CRC/C/CAN/3-4 (Jan. 4, 2012), http:/

tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=CRC%/o2fC%/o2fCAN%/o2

f3-4&Lang=en.

194. Comm. on the Rts. of the Child, Consideration of Reports Submitted by States Parties Under

Article 44 of the Convention, Finland, U.N. Doc. CRC/C/FIN/4, ¶¶ 258, 267, (May 26, 2010), http:/

tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=CRC%/o2fC%/o2fFIN%/02f

4&Lang=en.

195. Comm. on the Rts. of the Child, Consideration of Reports Submitted by States Parties Under

Article 44 of the Convention, Austria, U.N. Doc. CRC/C/AUT/3-4 (Nov. 16, 2011), http:/tbinternet.

ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=CRC%/o2fC%/o2fAUT%/02f3-4&

Lang=en; Comm. on the Rts. of the Child, Consideration of Reports Submitted by States Parties Under

Article 44 of the Convention, Belgium, U.N. Doc. CRC/C/BEL/5-6 (July 20, 2017); Comm. on the

Rts. of the Child, Consideration of Reports Submitted by States Parties Under Article 44 of the

Convention, Italy, U.N. Doc. CRC/C/ITA/5-6 (Mar. 16, 2018), http://tbinternet.ohchr.org/_layouts/

treatybodyexternal/Download.aspx?symbolno=CRC%/o2fC%/o2flTA%/02f5-6&Lang=en.

196. Comm. on Econ., Soc. & Cultural Rts., Substantive Issues Arising in the Implementation

of Covenant of Economic, Social and Cultural Rights: General Comment No. 14: Right to the Highest

Attainable Standard of Health, art. 22, 37, U.N. Doc. E/C.12/2000/4 (2000), http://docstore.ohchr.org/

SelfServices/FilesHandler.ashx?enc=4slQ6QSmlBEDzFEovLCuW1AVC1NkPsgUedPlFlvfPMJ2c7

ey6PAz2qaojTzDJmC0y%2B9t%2BsAtGDNzdEqA6SuP2r0w%2F6sVBGTpvTSCbiOr4XVFTqhQ

Y65auTFbQRPWNDxL [https://perma.cc/6LYH-8LDC].

197. Id. art. 24.
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unhealthy foods and beverages.9 8 To fulfill their obligation to protect,
States should consider measures aimed at restricting the marketing and
advertising of products that can be detrimental to public health, including
the marketing of unhealthy foods and beverages to children.'99

In 2012, the High Commissioner for Human Rights drew attention
to overnutrition in its report to the Human Rights Council on the right of
the child to enjoy the highest attainable standard of health.20 0 The High
Commissioner stressed that over-nutrition, due to lack of physical activity
and unhealthy diets, and stigmatization of obese children represent serious
concerns.20 ' The measures proposed to address childhood obesity included
the promotion of healthy eating habits and physical exercise, parental
education, and regulation of advertising.202 The High Commissioner also
emphasized children's need for information and education on the
importance of healthy eating and physical activity, which will enable them
to realize their right to health, make informed choices in relation to
lifestyle, and access health services.203

In particular, the High Commissioner recognized the essential role
that schools can play in health promotion by including health-related
information in the school curricula and fostering physical education
programs.2 04 The High Commissioner also advocated for imposing
restrictions on the advertisement of food and beverage products that are
detrimental to children's health and development 205 and for encouraging
media to promote healthy eating habits and lifestyles among children and
adolescents by providing free advertising space for health promotion and
avoiding health-related stigma.20 6 The approach adopted by the
High Commissioner mostly reflected existing interventions focusing on
information provision and did not suggest any innovative strategies to
combat child obesity, nor did he propose any practical measures for States
to guide and regulate food marketing and advertising.

198. Comm. on Econ., Soc. & Cultural Rts., Substantive Issues Arising in the Implementation
of Covenant of Economic, Social and Cultural Rights: General Comment No. 24 on State Obligations
Under the International Covenant on Economic Social and Cultural Rights in the Context of Business
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Conversely, in 2014, the Special Rapporteur on the Right to Health,
Anand Grover, in his report to the Human Rights Council on Unhealthy
Foods, Non-Communicable Diseases and the Right to Health, clarified the
following:

States [are required] to ensure the availability and accessibility of
food in a quantity and quality to satisfy the individuals' dietary needs,
and which contain a mix of nutrients for physical and mental growth,
development and maintenance, and physical activity that are in
compliance with human physiological needs at all stages of life. 207

Like the High Commissioner, the Special Rapporteur recommended
the formulation and dissemination of food and nutrition guidelines for a
healthy diet for vulnerable groups, including children.20 8 However, to
reduce the consumption of unhealthy foods, the Special Rapporteur went
further than the High Commissioner by encouraging States to increase
taxes on unhealthy foods, like sugar-sweetened beverages, and reduce the
prices of healthy foods.2 09 The Special Rapporteur suggested the adoption
of tax benefits and agricultural investments to incentivize the production
of vegetables and fruits.210 He also recommended the distribution of local
and fresh produce to schools both to support localized farming and to
encourage the consumption of healthy foods by school-children.211
Finally, the Special Rapporteur urged States to implement their obligations
regarding children's right to health through the adoption of further
measures such as providing healthful food in child-centered institutions,
limiting access to fast food and drinks, and teaching the benefits of a
healthy diet within the school curriculum to influence children's food
choices and preferences.212

The Special Rapporteur clarified that although States should refrain
from interfering with people's enjoyment of their right to food and related
decision-making processes, such obligation should not imply "a
disengaged approach by States towards laws and policies concerning the
food industry."2 13 States bear the positive obligation to protect people from
violations of their right to health caused by third parties, like food

207. Anand Grover (Special Rapporteur on the Right to Health), U.N. Hum. Rts. Council,Report
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companies, and to ensure that food advertising and marketing convey
accurate information on products because advertising and marketing
influence people's diet choices and impacts their right to health.2 14 For
children, States must implement their obligations regarding children's
right to health by limiting their exposure to fast foods and drinks high in
sugar and caffeine, and by regulating the marketing of such products and
controlling their availability in schools and other places frequented by
children.215

The Special Rapporteur included specific recommendations for
States to adopt national policies to regulate advertising of unhealthy foods
and legislative measures to reduce children's exposure to food and drink
marketing.2 16 It clarified that "the responsibility to protect the enjoyment
of the right to health warrants State intervention in situations when third
parties, such as food companies, use their position to influence dietary
habits by directly or indirectly encouraging unhealthy diets, which
negatively affect people's health."2 17 This means that States have a
positive duty to regulate unhealthy food advertising and the promotion
strategies of food companies, especially those targeted at vulnerable
groups, such as children.2 18 Although reports issued by the Special
Rapporteur are not legally binding, the Human Rights Council urged
States to give full consideration to his recommendations.219

Similarly, the Special Rapporteur in the Field of Cultural Rights,
Farida Shaheed, in her report to the Secretary General in 2014, noted that
the rights of children, including the right to adequate food and to health,
deserve particular attention.2 2 0 The Special Rapporteur recalled that, under
Principle 6 of the Children's Rights and Business Principles, corporations
should refrain from advertising products that could have an adverse impact
on children's rights and health, and they should use marketing that raises
awareness of and promotes children's rights, positive self-esteem, and
healthy lifestyle and eating habits.22 ' The report acknowledges that food
marketing and advertising of products with a high content of fat, sugar,
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and salt have contributed to changes in eating patterns and cooking
practices into less healthy dietary habits.222

To reduce the risks related to childhood obesity and
noncommunicable diseases, the report indicates that States have adopted
different strategies. Some States have prohibited food companies from
advertising junk food to young children or using toys to promote children's
food;2 23 other States have prohibited television advertising during certain
hours or children's programs;224 and some other States, like Brazil,
Canada, Denmark, and Norway, have prohibited all forms of advertising
to children younger than twelve.225 The Special Rapporteur recommended
that nutritional information should be more effectively provided by
improving the content, form, and layout during advertising;226 efforts
should be made to regulate all forms of indirect advertising and
sponsorship also in digital spaces; 227 and children should not be exposed
to any marketing of unhealthy foods and beverages while at school or on
playgrounds.228

C. Children's Participation

Finally, under a child rights-based approach, States must ensure the
realization of children's right to participate in the decision-making
processes affecting their adequate nutrition and health and include
children's perspectives in the development and implementation of relevant
measures. Under Article 12 of the CRC, children are entitled to express
their views freely in all matters affecting them, and such views should be
accorded due weight in consideration of the age and maturity of the
child. 22 9 The CRC's General Comment No. 12 of 2009 defined
participation as the children's ability to participate in "ongoing processes,
which include information-sharing and dialogue between children and
adults based on mutual respect, and in which children can learn how their
views and those of adults are taken into account and shape the outcome of
such processes."230

The Open-Ended Working Group established by the Commission on
Human Rights, which drafted the text of the CRC, intentionally provided
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that the right to be heard should be applied broadly to all matters affecting
children's lives, including their nutritional well-being. For practical
implementation, Article 12 should be interpreted in connection with
Article 3 of the CRC (primary consideration of the best interests of the
child) when applied to children's best interest in relation to their nutritional
health. To achieve children's participation in the decisions related to their
nutritional needs and healthy diet, both Articles 12 and 3 should also be
read in connection with Article 5 of the CRC (evolving capacities of the
child and appropriate direction and guidance from parents) since it is
crucial that parents acknowledge children's evolving capacities to
participate in all matters affecting them.23'

General Comment No. 12 of 2009 clarifies that the realization of the
provisions of the CRC requires respect for children's right to participate
in promoting their healthy development and well-being. Paragraph 98
states that this applies to individual health-care decisions in addition to
children's involvement in the development of health policy and
services.232 By extension, children's right to participation should also be
interpreted to apply to decisions related to children's healthy nutrition and
eating habits, which are indeed a crucial component of their optimal
development and well-being. Children's involvement in the development
of nutrition policy and related measures is crucial to achieve effective
programs and services that take into due consideration their perspectives
and experiences and ensure their commitment as primary beneficiaries.

Under General Comment No. 12, States Parties are required to
introduce legislation or regulations to ensure that children have access to
confidential medical counseling and advice without parental consent,
regardless of their age, whenever this may be necessary for their safety or
well-being.233 This requirement should be provided in case of conflicts
between parents and children over access to health services, and by
analogy, also whenever children's health and well-being may be at risk
due to parental choices regarding children's nutritional needs or when
conflicts arise between parents and children on such matters. Allowing
children to seek support from experts and professionals whenever their
current and future health may be compromised because of unhealthy
eating habits and nutritional choices made by their parents should be
intended as part of the right of children to participate in such crucial
decisions affecting their long-term well-being and healthy relationship
with food.

231. Id. ¶T 68-69.
232. Id. 98.
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Similarly, in General Comment No. 14, the ICESCR Committee
provided that States must secure people's participation in the decision-
making processes affecting their development and that such participation
must be an integral component of any policy, program, or strategy
developed for the realization of the right to the highest attainable standard
of health.23 4 For children and adolescents, States must provide a safe and
supportive environment that fosters their ability "to participate in
decisions affecting their health, to build life skills, to acquire appropriate
information, to receive counselling and to negotiate the health-behaviour
choices they make."235 Only by adopting participatory and transparent
processes that include children's perspectives in the development and
implementation of steps and measures designed to prevent obesity can
States effectively fulfill their positive obligations to the realization of the
rights to adequate food and to health for all children.

As previously discussed, participation is among the human rights
principles under the PANTHER framework, developed by FAO, that must
be applied in the development and implementation of effective policies
and programs related to adequate nutrition and food security. The practical
application of such principle implies that all stakeholders, including
children, who are among the vulnerable groups most affected by lack of
adequate food must be given the choice to participate in the assessment,
decision-making, implementation, and monitoring of measures, strategies,
policies, and programs related to adequate nutrition. When it pertains to
children, participatory processes must respect and take in due
consideration their age and level of maturity to enable them to contribute
to more effective outcomes.

In its 2012 report to the Human Rights Council, the High
Commissioner stated that the full realization of children's right to the
highest attainable standard of health requires States to make efforts to
increase "interaction with children, and their participation at all stages of
health system design and operation to improve the acceptability and, by
extension, the uptake and use of services."236 Beyond parents, schools,
nutritionists, health professionals, and any other stakeholders, the High
Commissioner thus recognized that only by according children with the
opportunity to actively participate in the decision-making processes
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related to their adequate nutrition and health in a manner suitable to their
age and level of maturity can the acceptability, understanding, and use of
healthcare services by children themselves be improved. The High
Commissioner also encouraged States to disseminate information on
healthy eating and physical activity in a child-friendly manner to enable
children to make informed choices in relation to their lifestyle, adequate
nutrition, and access to healthcare services.237 To ensure that such
information related to health and adequate nutrition can effectively reach
children and promote their healthy eating and physical activity, children
must be given the opportunity to participate in designing relevant materials
and social media campaigns in collaboration with adults.23 8

Finally, the Special Rapporteur on the Right to Food reaffirmed that
the principle of participation requires beneficiaries of nutrition-based
measures to partake in the development and implementation of the
solutions that can benefit them.23 9 This means that overweight and obese
children should be included in designing nutrition, physical activity, and
obesity prevention strategies and programs in collaboration with
nutritionists and healthcare professionals. Participatory processes not only
benefit children because their perspectives as primary beneficiaries
enhance the effectiveness of measures and interventions adopted but also
because children are empowered by the process and thus become
committed in the success of the proposed solutions.

CONCLUSION

This Article has summarized the individual and societal costs
connected to childhood obesity. It investigated the main causes of
excessive weight gain in children and the consequences for their general
health and development, as well as eating behaviors that can persist into
adulthood. The Article explored the multiple contributing factors for child
obesity, focusing on the complex relationship between sedentary lifestyle,
extensive use of technology, advertising of unhealthy foods, poor
nutrition, and families' food choices or necessities. In response to the
general view that frames the obesity problem in children either as a
personal issue or as a matter of parental responsibility, this Article
proposes a child rights-based approach, positing that States bear an
ultimate duty to prevent and combat childhood obesity.

To this end, the Article provides the first comprehensive analysis of
the human rights obligations of States to respect, protect, and fulfill the
rights of children to adequate food, the highest attainable standard of
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health, and participation in the decision-making processes related to their
nutrition, lifestyle, and well-being. Further, this Article analyzes the child
obesity-specific recommendations issued by the United Nations
Committee on the Rights of the Child, the United Nations High
Commissioner on Human Rights, the Special Rapporteur on the Right to
Food, the Special Rapporteur on the Right to Health, and the Special
Rapporteur in the Field of Cultural Rights that, although not binding, have
helped clarify States' responsibilities in child obesity prevention and
suggested some strategies for action.

Adopting a child rights-based approach ultimately means that
childhood obesity is a child rights issue and that the obligation to realize
children's right to healthy food must be shared among parents, families,
States, and any other relevant stakeholders. Following the principles of the
CRC, this Article recognizes that parents and families are the first
responsible entities to provide for their children's nutrition and health, and
that governments are required to support them in implementing best
practices for healthy lifestyle and dietary choices. However, whenever
parents or families fail to fulfill their obligations-by choice, incapacity,
or necessity-States must compensate for such loss and ensure the best
interests of the child are valued above any other considerations. When it
pertains to childhood obesity, States have an overarching responsibility to
realize children's right to receive adequate nutrition, to enjoy the highest
attainable standard of health possible, and to have their views included in
the decision-making processes affecting their well-being. A child rights-
based approach to child obesity further means that children must be
recognized as active agents; holders of their own rights besides the rights
and duties of parents, families, or the State. Children's interests, needs,
and perspectives must be at the core of governments' strategies and
solutions.
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