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Of course, labels are not the only way to signal the presence of
paid content. Forbes' native advertising is labeled "Brand Voice" - a
label that scores poorly in Table 4 - but the label has a link to an
associated pop-up that provides additional information. The pop-up
language reads as follows:

Brand VoiceTm allows marketers to connect
directly with our audience by enabling them to
create content - and participate in the
conversation - on our digital publishing platform.
Each Brand VoiceTM is produced by the marketer.

Does this pop-up language effectively signal to readers that the
associated content is paid advertising? We presented respondents with
this pop-up text, and then asked them whether they believed the
associated content was paid or unpaid. We had previously asked
respondents the same question about the label "Brand Voice" before
showing them the pop-up associated with that label; this earlier inquiry
serves as our control for the effect of the pop-up language. Figure 2
presents the results.

Figure 2: Impact of Reading Pop-Up Text
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Share of respondents identifying content associated with Brand Voice as an ad/paid
content; unpaid content; and don't know, before and after viewing pop-up text. Don't
know = don't know/can't tell/not sure.

Figure 2 shows that reading the pop-up text resulted in an
increase in the share of respondents that correctly recognized the
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associated content was an ad from 64% to 77% (t-stat = 6.86; p < 0.001).
However, it is important to note that in the results reported in Table 4
and Figure 2, we are testing labels in isolation. When we presented
respondents with actual Brand Voice content, as Table 2 reflects, many
fewer respondents (21% for Forbes-SAP and 38% for Forbes-Fidelity)
correctly identified the native ads as ads/paid content.

We also asked respondents whether the content associated with
the pop-up represented the views of the website, the brand owner, or
both. In unreported analysis, we find that 48% of respondents thought
the content represented the views of the brand owner, compared to 21%
who thought it was the view of the website; 20% who thought it
represented the views of both the website and the brand owner, and
12% who didn't know.

We extended our analysis of these issues by modifying the
labeling on two native ads. Half of the respondents saw a control
version of a native ad - and the other half saw a modified version,
which made it clear that the associated content was paid. More
specifically, for the Fidelity native ad that ran in Forbes, we inserted a
grey horizontal bar just above the article text, that was clearly labeled
"Paid Ad." For the Hennessey native ad that ran in Vanity Fair, we
replaced the small label above the headline that said "Sponsor Content"
with a yellow horizontal bar that was clearly labeled "Paid Ad" in large
text. All respondents saw an unmodified version of one native ad (i.e.,
the control), and a modified version of a different native ad.

Figure 3 presents the results averaged across both modified
native ads. The results for each modified native ad appear in the table
immediately below Figure 3.
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Figure 3: Impact of Modifying Labeling of Native Ads
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Ad/paid
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Unpaid
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Share of respondents identifying two native ads as ads/paid content; unpaid content;
and don't know, before (control) and after (treated) modifying labeling. Figure presents
average results for both native ads; table provided breakdown for each ad. Don't know
= don't know/can't tell/not sure.

Figure 3 shows that relatively modest label changes can materially
increase the share of respondents that realize the associated content is
paid advertising - in this instance from 40% to 56% for the two native
ads we tested. (t-stat = 7.31; p < 0.001). Of course, even with our
modified labels, fully 33% of respondents believed the tested native ads
were unpaid content, and 11% didn't know.
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We also examined respondents' labeling preferences for
identifying paid content, by asking them to rank order 11 different
labels.86  Table 5 presents the results, sorted based on labeling
preference, with a lower mean score indicating the label was preferred
by more respondents.

Table 5: Consumer Labeling Preferences to Signal Paid Content

Rank Order Label Mean Score
1 Paid Ad 4.15
2 This content was paid for by 4.46
3 Paid Content 4.61
4 Ad 5.36
5 Sponsored 5.45
6 Sponsored Content 5.80
7 Presented By 6.28
8 Partner Content 7.36
9 Brand Publisher 7.45
10 Partner 7.52
11 Brand Voice 7.57

Mean ranking of labels, based on rank ordering from 1-11. Lower mean score indicates
a higher (i.e., more popular) ranking.

As Table 5 indicates, labels that use the word "ad" or "paid" are
preferred over more ambiguous labels. Several labels that are widely
used rank at the bottom of Table 5.

We also tested three video commercials. The first commercial
("Big Game") was a "regular" ad for Little Caesars.87 Respondents were
told it aired on the NBA Network. The second commercial ("Choose
Your Winter") was also a regular ad, but it only mentioned the brand
that was being advertised (Nike) at the very end of the ad - and did so
only by showing the logo.88 The ad featured hockey, and respondents
were told it was aired on the NHL Network. The third ("Thursday
Night Football"), used the NFL Network set and featured Rich Eisen
interacting with Papa John.89 Respondents were told this commercial
aired on the NFL Network.

86 More specifically, the survey stated: "we are trying to identify a single label to use to
identify all paid content on websites. Please rank these labels in order of preference."

87 Little Caesar's Pizza, Big Game Headquarters Commercial, YOUTUBE (Nov 29, 2016),
https://perma.cc/4H89-PWXT.

88 AS G, Choose Your Winter, YouTUBE (Nov 29, 2016), https://perma.cc/V2UF-RZQ9.
89 Papa John's, Papa John's and Friday Night Football, YOuTUBE (Nov 29,2016),

https://perma.cc/X394-GLZ7.
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The Little Caesars ad was the most overtly commercial. The
Nike commercial, like many of their other ads, did not highlight the
brand or associated products. The Papa John's commercial felt the
most like native advertising - albeit in video form. Respondents saw
the Papa Johns ad, and either the Little Caesars or Nike ad. Compared
to print and online advertising, respondents were far more likely to
identify all three commercials as paid content. 95% of respondents
thought the Papa Johns commercial was an ad, compared to 90% for
Little Caesars, and 85% for Nike.

We also asked respondents whether the video represented the
views of the brand owner; the network on which the commercial was
broadcast; both the brand owner and the network; or don't know.
Figure 4 presents the results.

Figure 4: Whose Views Do the Commercial Represent?
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An overwhelming majority of respondents thought that the Little
Caesars commercial represented the views of the brand owner alone
(90%). Far lower percentages thought that about the Nike (50%) and
Papa Johns (58%) commercials. Perhaps the most intriguing finding
was that 26% of respondents thought the Nike commercial represented
the views of both Nike and the NHL Network, and 34% of respondents
thought the Papa Johns commercial represented the views of Papa
Johns and the NFL Network. More modest percentages thought these
commercials represented the views of the NHL Network (14%) and the
NFL Network (7%) alone.
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D. Attitudes Regarding Advertising

At the conclusion of the survey, we asked the participants about
their attitudes regarding regular and native advertising using a 5-point
Likert scale. We present the results in Table 6.

Table 6: Attitudes Regarding Advertising and Native
Advertising

Degree of Strongly Strongly
Preference Disagree Disagree Neutral Agree Agree

Mean
Scaled Score 1 2 3 4 5 Score
I am skeptical of
Ads/paid content 2% 7% 25% 44% 22% 3.8
I can easily
recognize the
difference between
Ads/Paid content
and unpaid
content 3% 7% 23% 45% 21% 3.75
Businesses
mislead/deceive
the public through
Ads/paid content 2% 8% 34% 39% 17% 3.6
It is important for
me to know
whether content is
paid or unpaid 3% 10% 28% 36% 22% 3.6
I trust unpaid
content more than
Ads/paid content 4% 6% 38% 36% 15% 3.5
I rely on unpaid
content more than
Ads/paid content 5% 9% 38% 9% 18% 3.5
I can distinguish
between native
advertising and
unpaid content 5% 14% 38% 34% 9% 3.3
I trust native
advertising more
than regular
Ads/paid content 11% 20% 43% 19% 7% 2.9

Table 6 indicates that many respondents are skeptical of ads/paid
content, and trust and rely on them less than unpaid content; think
that it is important that they know whether content is paid or unpaid;
and believe that businesses use ads/paid content to mislead the public.
In the two questions that focused explicitly on native advertising, 43%
of respondents believe they are able to distinguish between native
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advertising and unpaid content (9% strongly agree, and 34% agree).
Another 38% don't have a strong opinion on the subject. However,
Figure 1 and Table 2 show that respondents actually have considerable
difficulty determining whether native advertising is paid content. And
only 26% of respondents indicate that they trust native advertising
more than regular advertising (7% strongly agree, and 19% agree).

The cluster of views documented in Table 6, as well as in earlier
research, helps explain the appeal of native advertising to brand
owners. Native advertising is designed to merge seamlessly into the
unpaid news and editorial content that appears on each platform -
meaning that it is much more likely to circumvent the skepticism and
mistrust that would otherwise cause paid content to be ignored or
discounted.

E. Do Users Learn From Experience?

At the beginning of the survey, we asked respondents whether
they could easily recognize the difference between ads/paid content and
unpaid content. Table 6 contains the responses to that question -- 21%
strongly agreed; 45% agreed; 23% neither agreed nor disagreed; and
10% disagreed or strongly disagreed. The scaled score for the response
to this question was 3.75 - second highest for all of the questions in
Table 6.

At the end of the survey, we told each respondent how well they
had done in identifying which content was paid and unpaid - expressed
in terms of a percentage, ranging from 0% to 100%. We treated "don't
know/not sure/can't tell" as an incorrect answer. We then re-asked the
same question in Table 6 - whether respondents could easily recognize
the difference between ads/paid content and unpaid content. In
unreported analysis, we found that the average overall response
declined from 3.75 (per Table 6) to 3.31. The decline was comparable
for those who got less than 50% correct (3.48 to 3.06, or 0.42 decline)
and those who got more than 75% correct (4.14 to 3.76, or 0.38 decline).
So, at least in the short-run, providing feedback on performance had an
impact on users' self-reported confidence in their ability to recognize
ads/paid content.

F. Regression Analysis

We also conducted OLS regression examining whether
respondents' performance ability varied based on age; education;
employment in advertising/marketing; and self-reported ability to easily
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differentiate ads/paid content from unpaid content. Table 7 presents
the results of this analysis.

Table 7: Regression Results
Dependent
Variable % Correct (All) % Correct (Paid) % Correct (Native Only)
Regression (1) (2) (3) (4) (5) (6)
Age 0.08** 0.07** 0.13*** 0.13*** 0.23*** 0.23***

(2.21) (2.08) (3.02) (2.94) (4.24) (4.14)
Gender -0.05 0.28 -0.88 -0.65 -1.28 -1.03

(-0.05) (0.27) (-0.70) (-0.52) (-0.79) (-0.63)
Marketing or
Advertising
Experience 0.21 0.32 6.64* 7.16* 17.61*** 17.96***

(0.06) (0.10) (1.66) (1.78) (3.39) (3.45)
Self-reported
Ability 4.33*** 4.17*** 4.01*** 3.87*** 4.80*** 4.66***

(8.25) (7.92) (6.27) (6.02) (5.80) (5.60)

Constant 38.95 41.83 35.6 37.18 9.25 12.4
(13.67) (9.30) (10.26) (6.77) (2.06) (1.75)

Control for
Education? No Yes No Yes No Yes
Observations 896 896 896 896 896 896
Adjusted R-
squared 0.073 0.085 0.051 0.059 0.061 0.069

OLS Regressions. Self-reported ability = response on a 1-5 scale of whether respondent
can "easily recognize the difference between Ads/paid content and unpaid content,"
where 1 = strongly disagree, and 5 = strongly agree. t statistics in parentheses. *, **,
*** indicate significance at the 10%, 5%, and 1% levels. Significant results (at 5% or
better) are in boldface.

As Table 7 indicates, age and self-reported ability are each
associated with a higher percentage of correct responses. Gender was
not significant in any of the regressions. Education dummies were not
significant, and adding them had no effect on the coefficients for other
independent variables. The coefficient on marketing/advertising
experience was not significant for all tested examples (regressions (1)-
(2)), but was marginally significant (p<0.1) for ads/paid content
(regressions (3)-(4)), and statistically and economically significant for
native ads alone (regressions (5)-(6)).
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V. DISCUSSION

A. The Logic of Native Advertising

Native advertising represents a new (and potentially quite large)
source of income for publishers and platforms - many of whom are
facing increased competition and declining readership and revenues in
a sector of the economy with few barriers to entry. For those worried
about the economic sustainability of the news media in a world where
anyone can start their own blog, native advertising has been a godsend.
And, because alternatives are always "just a click away," publishers and
platforms have an incentive to ensure that native advertising does not
trigger mistrust, or disrupt the viewing experience.

Brand owners see native advertising as a way to educate
consumers about problems or challenges - and the availability of their
products and offerings to address those problems or challenges -
without triggering the usual skepticism associated with advertising.
Many consumers conduct research and make purchasing decisions
before they ever walk into a store, and online purchasing means that
many consumers will never walk into a store. Native advertising
presents a new way of reaching those consumers before they have made
up their minds. Brand owners, publishers, and platforms that are too
overt in their sales pitch, or come across as self-serving, irrelevant, or
unhelpful will lose credibility with potential purchasers and
readers/users - damaging their respective brands, and discouraging
future purchases/readers. Thus, self-interest helps constrain the most
egregious forms of misconduct.

Of course, even if these arguments represent compelling
justifications for brand owners, publishers, and platforms to use native
advertising, it does not follow that they are allowed to deceive
consumers about whether content is paid.90 Deception is deception, no
matter how worthy the justifications that are offered. We now turn to
the evidence on that issue.

90 See, e.g., Thompson Med. Co., 791 F.2d 189, 195 (D.C. Cir. 1986) ("[Although the effect
of the order on Thompson's business may well be severe, we see no reason that
Thompson should be able to make advertising claims if they are not true. The FTC has
a mandate to assure that advertising is not false and misleading. Allowing firms to
continue such advertising because to stop would hurt the firm's economic interests is
obviously not part of the calculus of interests Congress intended the FTC to consider.
Thompson has no right to stay in business if the only way it can do so is to engage in
false and misleading advertising.")
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B. Do Consumers Know That Native Advertising Is Paid?

Figure 1 and Table 2 show that a clear majority of respondents
do not understand that the tested examples of native advertising are
paid content. As Table 3 shows, respondents did much better with
"regular" advertising. We also find evidence of two-way blurring and
confusion: as Table 3 shows, on average 22% of respondents believed
that the news articles and editorials we tested were ads/paid content,
and 13% didn't know. As noted previously, this blurring does not raise
the same legal issues as those involving native ads and regular ads, but
it is indicative of a larger problem.

We tested sixteen examples of native advertising. For fifteen of
the sixteen examples, fewer than 50% of respondents knew that native
ads were paid content. Averaged across all sixteen examples, only 38%
of respondents knew that native ads were paid content. The
consistency of our findings is striking, given the diversity of labeling,
layout, borders, platforms, and advertising.

Our findings should not come as a surprise; even the proponents
of native advertising concede that it is intended to seamlessly blend in
with news and editorial content. And, many media companies are
setting up in-house units to handle native advertising - virtually
ensuring that these ads will match the look and feel of their unpaid
content.

What should be done about the fact that a substantial majority
of respondents simply do not recognize that native advertising is, in
fact, advertising? Of course, more research needs to be done, to confirm
that our findings are representative. But, assuming our findings hold
up, we should start by recognizing that self-regulation is not doing the
job. We address the issue of remedies in more detail below.

C. Trust and Integrity

Advertising is supposed to be labeled clearly and conspicuously,
so that readers/viewers can differentiate news and editorials from paid
content. By mimicking the look and feel of unpaid content, native
advertising adds noise to an already complex informational landscape.

We did not study the impact of native advertising on consumer
trust - but decades of research has shown that many Americans dislike,
distrust, and try to avoid advertising.9 1 In Table 6, we report results

91 See JACK CALFEE, FEAR OF PERSUASION: A NEW PERSPECTIVE ON ADVERTISING AND
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consistent with that assessment. Native advertising is intended to
circumvent these negative attitudes by simulating the look of unpaid
content - i.e., by deception. Those who doubt this assessment might
ponder Newsweek.com's online section on "Raising the Bar - Best Law
Schools 2016." This publication was designed to "excite and motivate
our readers to explore a career in the legal industry."92 So far, so good -
except Newsweek offered any law school - no matter how awful their
bar passage rate and employment statistics - the opportunity to be
featured in the online section as one of the "Best Law Schools 2016" for
the low, low cost of $6k-$10k. Newsweek featured five "Best Law
Schools 2016" in a prominent sidebar: Western State College of Law;
Nova Southeastern; University of Maryland School of Law; Appalachian
School of Law; and New York Law School. The accompanying article
mentioned all five of those schools, along with two others (Seattle
University, and St. Thomas University).93

But for the payment of $6k-$10k, does anyone believe Newsweek
would have identified these institutions as the "Best Law Schools
2016?"94 Given that fact, why should visitors trust anything on the
Newsweek website?

People who find out they have been deceived are likely to lose
trust in the deceivers. An uncontrolled study of native advertising
found just that.95 Unless additional steps are taken to address these

REGULATION (AEI Press 1997). But see Eva van Reijmersdal, Peter Neijens and Edith
Smit, Readers' Reactions to Mixtures of Advertising and Editorial Content in
Magazines, 27 J. CURR. ISSUES RES. ADVERTISING 39 (2005).

92 Joe Patrice, Schools Touting Appearance in 'Best Law Schools' Sponsored Content
Article, Above the Law (June 6, 2016, 1:45 PM), https://perma.cc/8PTN-MFC3 (click on
image titled "NEWSWEEK RAISING THE BAR - BEST LAW SCHOOLS 2016" to view
the original native ad)

93 It seems likely that Seattle University and St. Thomas University also paid to be
included in the "Best Law Schools 2016." Newsweek offered two price points: a higher
price for "National Profile," where the schools profile would be seen by visitors from
across the U.S., and the schools picture would be used in rotation to promote the
section on the front page of Newsweek.com - versus a lower price for law schools that
only wanted a "Regional Profile" (where the schools profile would be seen only by
visitors from up to four specified states). Id. If that is correct, we would have seen
Seattle University and St. Thomas University law schools in the sidebar if we had been
located in one of the specified states when viewing the Newsweek website.

94 Although the U.S. News rankings of law schools is highly imperfect, they nonetheless
provide a useful rough benchmark for evaluating whether any of the listed institutions
qualify as one of the Best Law Schools - 2016. None of these schools are ranked in the
top 10 - or top 20 - or even the top 35 law schools in the United States. And most are
found closer to the bottom of the U.S. News rankings than to the top.

95 Shaun Austin & Nic Newman, Attitudes to Sponsored and Branded Content (Native
Advertising), REUTERS INSTITUTE DIGITAL NEWS REPORT (2015), https://perma.cc/DS9L-
CK6S.
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issues, we expect the rise of native advertising will result in further
declines in consumer trust.

D. Does Intent Matter?

Intent is an important factor in the common law of deceptive
practices - including intentional and/or negligent misrepresentation.96

But, when Congress passed the FTC Act, it sought to free consumer
protection from common law requirements. Instead, the FTC would
judge advertising and commercial practices by their likelihood to
mislead.9 7

For that reason, intent is not even mentioned in the FTC's policy
statement on deception.9 8 Instead, the FTC Act effectively imposes
strict liability on advertisers for deceptive advertising and commercial
practices, regardless of their intent.9 9 Although intent is not relevant in
determining whether the FTC Act was violated, "bad" intent is a factor
in the design of an appropriate remedy.100 Thus, we think of intent as a

96 See generally Francis H. Bohlen, Misrepresentation as Deceit, Negligence, or Warranty,
42 HARv. L. REv. 733 (1929); Gregory Klass, Meaning, Purpose, and Cause in the Law of
Deception, 100 GEO. L.J. 449 (2012). See also RESTATEMENT (SECOND) OF TORTS § 525
(1977) (imposing liability on anyone who "fraudulently makes a misrepresentation of
fact, opinion, intention or law for the purpose of inducing another to act or to refrain
from action in reliance upon it.")

97 FTC v. Sterling Drug, Inc., 317 F.2d 669, 674 (2d Cir. 1963) ("In order best to
implement the prophylactic purpose of the statute, it has been consistently held that
advertising falls within its proscription not only when there is proof of actual deception
but also when the representations made have a capacity or tendency to deceive, i.e.,
when there is a likelihood or fair probability that the reader will be misled.")

98 See supra note 78 and accompanying text.
99 Chrysler Corp. v. FTC, 561 F.2d 357, 363 n 5 (D.C. Cir. 1977) ("An advertiser's good

faith does not immunize it from responsibility for its misrepresentations; intent to
deceive is not a required element for a section 5 violation."); Regina v. FTC, 322 F.2d
765, 768 (3rd Cir. 1963) ("Proof of petitioner's intention to deceive is not a prerequisite
to a finding of a violation; it is sufficient that deception is possible." (citation omitted));
FTC v. Sterling Drug, Inc., 317 F.2d 669, 674 (2d Cir. 1963) ("[P]roof of intention to
deceive is not requisite to a finding of violation of the statute.")

100 More specifically, the remedy that is chosen must bear a reasonable relationship to the
unlawful conduct - and the more deliberate the violation, the easier it is to justify
more extensive relief. See Thompson Medical Co. v. FTC, 104 F.T.C. 648, 833 (1984),
affd 791 F.2d 189 (D.C. Cir. 1986) (concluding that broad relief was justified based on
"deliberateness" of Thompson's false and deceptive advertising); Sears Roebuck & Co. v.
FTC, 676 F.2d 385, 392 (9th Cir. 1982) ("Where a fair assessment of an advertiser's
conduct shows a ready willingness to flout the law, sufficient cause for concern
regarding further, additional violations exists. Two factors or elements frequently
influence our decision-the deliberateness and seriousness of the present violation, and
the violator's past record with respect to unfair advertising practices.")
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"plus-factor" -analogous to the "aggravating circumstances" that apply
in criminal sentencing.

The implications are straightforward. Infomercials were created
because "no one would knowingly sit down and watch a half hour
commercial, [but] advertisers ingeniously realized that the public would
watch a half hour commercial masquerading as a talk show." 10 1 In like
fashion, publishers, platforms, and brand owners are using native
advertising because they know that people don't like (and don't pay
attention to) regular advertising. The whole point of native advertising
is to circumvent this resistance, by making ads look like unpaid news or
editorial content. If that sounds like "intent to deceive," it is because
that is exactly what is going on.

E. Self-Identity and the Media Ecosystem

How does native advertising affect the media companies, and the
media ecosystem? For starters, native advertising has created new job
opportunities for tech-savvy millennials to work for media companies.
Publishers/platforms have created dedicated in-house native
advertising units. And, publishers and platforms now have a much
larger incentive to work closely with advertisers and brand owners, to
ensure that native ads are seamlessly integrated with news and
editorial content.

Native advertising has also triggered a broader debate over the
media's self-identity. For decades, there has been a separation of the
advertising and news/editorial sides of the media business - referred to,
with considerable grandiosity and self-importance, as the divide
between "church and state." Native advertising breaches this
separation - leading to considerable existential angst among most
commentators. Our findings do not cast light on this issue one way or
the other - but they do make it clear that from the reader/user
perspective, native advertising does, in fact, obliterate the separation
between advertising and the news/editorial sides of the media business.
Where that will lead, we will not hazard to guess. But, we doubt it will
lead to higher status or greater public regard for the news media.

101 W.H. Ramsay Lewis, Informercials, Deceptive Advertising and the Federal Trade
Commission, 19 FORDHIAM URB. L. J. 853, 865 (1991).
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F. Remedies

What, if anything, should be done about native advertising?
While it may not be possible to find a "one-size-fits-all remedy,102 it

seems clear that more should be done to inform consumers. For
starters, publishers and platforms should develop a system of
standardized labeling. The diversity of labels, both within and across
publishers and platforms is an obvious potential source of confusion.
The standardized label should transparently signal the associated
content is paid - ideally through the use of some combination of the
words "paid" and "ad." As the FTC guidelines indicate, page layout and
architecture (including borders and the use of differing typefaces) can
also help differentiate paid content from news and editorials.

That said, we should be modest about what can actually be
achieved with labeling strategies. In previous work, we show that
Internet users don't pay attention to the labels on the search results
page.103 And, evidence on the effectiveness of disclosure as a regulatory
strategy is unimpressive, at best.104

Technology, implemented through user self-help, can also play a
role.105 Ad blockers helped trigger the rise of native advertising.106

Perhaps the next generation of ad blockers will snuff out native
advertising, triggering a further round of adaptation by publishers and
platforms.

G. Robustness/Further Research

Our findings should not be seen as the last word on this subject.
To minimize order effects, we used random order presentation of

102 Frankfurt, Kurnit, Klein + Selz, Highlights from FTC's Native Advertising Workshop:
More Questions Than Answers? ADVERTISING LAW ALERTS (Dec. 9, 2013),
https://perma.cc/7VBF-8WZA ("Participants largely agreed that, in situations where
disclosure is called for, a one-size-fits-all approach is not only undesirable, but
impossible.")

103 David A. Hyman & David Franklyn, Search Bias and the Limits of Antitrust: An
Empirical Perspective on Remedies, 55 Jurimetrics 339 (2015).

104 See generally OMRI BEN-SHAHAR & CARL E. SCHNEIDER, MORE THAN YOU WANTED TO KNow:
THE FAILURE OF MANDATED DISCLOSURE (2014) (discussing the failures of the mandated
disclosure). See also Omri Ben-Shahar & Carl E. Schneider, The Failure of Mandated
Disclosure, 159 U. PA. L. REV. 647, 679-729 (2011).

105 See, e.g., Steven Perlberg, Meet AdDetector: The New Plug-in That Labels Native
Advertising, WALL ST. J. (Aug. 20, 2014, 4:59 PM), https://perma.cc/4Y9A-2LDA.

106 Stephen Lepitak, Yahoo boss Marissa Mayer claims that native ads will win if ad
blocker use continues to rise, THE DRUM (Sep. 28, 2015, 10:11 PM),
https://perma.cc/U76S-T8PH.
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images. In unreported findings, our results were virtually identical
when we limited our analysis to the first image that each respondent
saw.107 However, further research will be necessary to confirm our
findings are generalizable to other native ads, publishers and
platforms.

VI. CONCLUSION

In our study, most respondents were unable to identify native
advertising as paid content - and they did much worse with native
advertising than with "regular" advertising. Modest labeling changes
materially increased the number of correct responses -- but even these
improved results fell well short of those for "regular" advertising. Many
of the labels used to identify native advertising are unclear. When we
asked respondents to rank their preferred labels, they systematically
preferred more explicit language than is currently generally employed.
Our findings suggest that self-regulation is not addressing the
significant risk of deception posed by native advertising.

107 Averaged across all of the ads, 40% of respondents who saw a native ad as the first
image in the survey believed it to be an ad/paid content - compared to 37% for the
survey as a whole (i.e., not limited to the first image). 84% of respondents who saw a
regular ad/paid content as the first image in the survey believed it to be an ad/paid
content - compared to 81% of respondents across the survey as a whole. These
differences (40% versus 37% for native ads, and 84% versus 81% for regular ads) were
not statistically significant.
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APPENDIX

In Table A-1, we present basic demographic information about
respondents.

Age Number %

<20 21 2%

20-29 167 19%

30-39 208 23%

40-49 155 17%

50-59 164 18%

60+ 181 20%

Education Number %

Some high school or less 17 2%

High school completed 148 17%
Some College 256 29%

Completed College 280 31%
Some Graduate School or
completed Graduate School 182 20%

Other 13 1%

Advertising/Marketing
Experience? Number %

No 874 98%

Yes 22 2%

2017 112


