




















SWRCB’s initial analysis addressed the various
trust resources of the Mono Basin and the water
requirements necessary to ensure the future
sustainability of those resources . .. The
SWRCB'’s second step is to turn to the question of
whether it is “feasible” to provide the water
resources necessary to protect the trust values at
issue, or whether accepting harm to those
resources rises to the level of “practical necessity.”

On the second point of contention (regarding
qualitative versus quantitative Delta outflow criteria),
some water users and water project operators argued
that, due to scientific certainty, the public trust Delta
flow criteria developed by the State Water Board
should be limited to “narrative™ flow criteria and should
not include quantitative “numeric” flow criteria. This
position was reflected in the comment letter submitted
jointly by the San Luis & Delta-Mendota Water
Authority, State Water Contractors, Westlands Water
District, Santa Clara Valley Water District, Kern
County Water Agency, and Metropolitan Water
District of Southern California, which suggested:

.. .| T)he current state of the science clearly
demonstrates numeric flow criteria cannot be
properly established until flow is studied in a
proper context that analyzes the ecological services
it provides, and it is determined that flow is the
proper mechanism to provide those services. ..
[Gliven scientific uncertainties . . . the State Water
Board cannot, at this time, reach any final
quantitative conclusion on flow needs.

Environmental conservation and fishery organizations
instead proposed that the State Water Board develop
quantitative instream flow criteria pursuant to section
85086 of the 2009 Delta Reform Act. More
specifically, detailed and numerically specific proposed
Delta flow criteria were included in the State Water
Board submissions of the following organizations:
American Rivers, Natural Heritage Institute, California
Sportfishing Protection Alliance, California Water
Impact Network, Environmental Defense Fund, Bay
Institute, and Natural Resources Defense Council. In
its comments to the State Water Board as to why

narrative flow criteria were inadequate, the
Environmental Defense Fund asserted:

A policy decision [by the State Water Board] to
delay establishment of quantified and clear flow
criteria until the science reaches this ideal level of
predictability would be tantamount to a policy
decision to tolerate the continued decline of the
Bay-Delta ecosystem and its fishery resources.

August 2010 Final Public Trust Delta Flow
Criteria

On August 3, 2010, the State Water Board adopted its
Delta Flow Criteria Report. Section 1.1 of the Delta
Flow Criteria Report was titled “Legislative Directive
and State Water Board Approach.” Under the
subheading “State Water Board’s Public Trust
Responsibilities in this Proceeding,” the Drafi Delta
Flow Criteria Report explained:

Under the public trust doctrine, the State Water
Board must take the public trust into account in the
planning and allocation of water resources, and to
protect public trust uses whenever feasible.
(National Audubon Society v. Superior Court
(1983) 33 Cal.3d 419, 446). Public trust values
include navigation, commerce, fisheries, recreation,
scenic and ecological value. “In determining
whether it is ‘feasible’ to protect public trust values
like fish and wildlife in a particular instance, the
[State Water] Board must determine whether
protection of those values, or what level of
protection, is ‘consistent with the public interest.’
(State Water Resources Control Board Cases
(2006) 136 Cal.App.4th 674, 778). The State
Water Board does not make any determination
regarding the feasibility of the public trust
recommendation and consistency with the public
interest in this report.

In this forum, the State Water Board has not
considered the allocation of water resources, the
application of the public trust to a particular water
diversion or use, water supply impacts . . . Any
such application of the State Water Board’s public
trust responsibilities, including any balancing of
public trust values and water rights, would be



conducted through an adjudicative or regulatory
proceeding. Instead, the State Water Board’s
focus here is solely on identifying public trust
resources in the Delta ecosystem and determining
the flow criteria, as directed by Water Code
Section 85086.

A comprehensive analysis of the contents of the Delta
Flow Criteria Report is beyond the scope of this
article, but of particular importance was the State
Water Board’s adoption of “quantitative” (numeric)
rather than “qualitative™ (narrative) flow criteria. More
specifically, in section 1.2 titled “Summary
Determinations,” under a subheading titled “Flow
Criteria and Conclusions,” the Delta Flow Criteria
Report provided:

In order to preserve the attributes of natural
variable system to which native fish species are
adapted, many of the criteria developed by the
State Water Board are crafted as percentages of
natural or unimpaired flows. These criteria include:

*  75% of unimpaired Delta outflow from January
through June;

»  75% of unimpaired Sacramento River inflow
from November through June; and

*  75% of unimpaired San Joaquin River inflow
from February through June.

Itis not the State Water Board’s intent that these
criteria be interpreted as precise flow requirements
for fish under current conditions, but rather they
reflect the general timing and magnitude of flows
under the narrow circumstances analyzed in this
report. In comparison, historic flows over the last
18 to 22 years have been:

 approximately 30% in drier years to almost
100% of unimpaired flows in wetter years as
Delta outflows;

» about 50% on average from April through June
for Sacramento River inflows; and

* about 20% in drier years to almost 50% in
wetter years for San Joaquin River inflows.

Responses to the State Water Board Public
Trust Delta Flow Criteria

Before adopting its final Delta Flow Criteria Report
in August 2010, the State Water Board circulated a
draft of its Delta Flow Criteria Report in July 2010,
The Delta outflow criteria adopted in the final report
were identical to those presented in the draft report.

Predictably, water users and water project operators
were generally displeased with the State Water
Board’s ultimate approach to Delta flow criteria.
Commenting on the July 2010 draft report, the
California Department of Water Resources stated:

DWR understands that [the State Water Board]
interpreted its charge in Water Code Section
85086 of the Delta Reform Act to produce
recommendations for Delta outflow necessary to
protect public trust resources . . . without
considering the feasibility ofimplementing the flow
recommendations.

[The State Water Board] acknowledges on page
12 of the Draft Report that the public trust doctrine
required [the State Water Board] to “preserve, so
far as consistent with the public interest, the uses
protected by the trust.” (National Audubon
Society v. Superior Court (1983) 33 Cal.3d 419,
447.) These public interest considerations are
critical to [the State Water Board’s] discharge of
its public trust obligations. However, in developing
the Draft Report, the [State Water Board] takes a
much more limited approach. By not considering
the public interest in this report, or determining
whether the flow criteria are consistent with the
public trust, [the State Water Board] fails to
appropriately discharge its public trust obligations,
as required by the Delta Reform Act.

In contrast, environmental conservation and fishery
groups were generally pleased with the State Water
Board’s end product. As set forth in a comment letter
submitted jointly by the Bay Institute, California
Coastkeeper Alliance, California Sportfishing Alliance,
California Water Impact Network, Defenders of
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Wildlife, Environmental Defense Fund, Natural
Resources Defense Council, Planning and
Conservation League, and Sierra Club California:

Our organizations collectively represent hundreds
of thousands of Californians concerned about
keeping the Bay-Delta alive and healthy and
restoring our dwindling salmon and other aquatic
species. We applaud the draft that you have
prepared identifying the flow needs of the Estuary’s
public trust resources, and particularly commend
your careful analysis of the overwhelming scientific
support that has demonstrated for many years that
we are, and have been, extracting too much water
from the estuary and its watershed to support
those trust resources sustainably.

Conclusion—A Strategic Statutory Use of
the Public Trust

Unlike in the case of the Mono Lake Basin with just
one municipal diverter and user of instream water, in
the case of the Bay Delta state and federal agencies
operate multiple diversion facilities throughout the
Sacramento River and San Joaquin River watersheds,
and there are myriad agricultural and municipal
interests throughout the state that use water diverted
from the Bay Delta specifically and the Sacramento
River and San Joaquin River watersheds more broadly.

These circumstances do not suggest that public trust
protections are any less applicable or binding in the
Bay Delta than they are in the Mono Lake Basin, but
they do suggest that when it comes to the Bay Delta,
the phase-two feasibility component of the two-phased
public trust analysis is likely to be a contentious,
politicized, and potentially protracted undertaking.

In adopting section 85086 of the 2009 Delta Reform
Act, the California legislature took an honest and sober
account of the complexities involved in application of
the phase-two feasibility component of the public trust
analysis to the Bay Delta, and wisely chose an
approach that can best be described as “intentional
decoupling.” That is, instead of waiting to have the
State Board (or a court) attempt to address the first
phase and second phase of the public trust analysis in

the context of a single water right proceeding seeking
to modify Bay Delta diversion entitlements, the
California legislature strategically used section 85086
to statutorily compel the State Water Board to
complete the first phase of'its Bay Delta public trust
analysis within a specified time frame while reserving
for another day and another proceeding the completion
(by either the State Water Board or a court) of the
second phase of the Bay Delta public trust analysis.

The August 2010 Bay Delta public trust flow criteria
adopted by the State Water Board stayed true to this
practical and well-conceived statutory framework.
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