














Unions Organize, Bargain for Pay Equity

Comparable worth appeals are part of new union organizing drives and are used
increasingly in collective bargaining. In addition to endorsements of the pay
equity struggle from individuals, unions and the AFL-CIO, many locals have brought
up comparable worth payment in negotiations. Clericals in the California state
college system won an additional 2-1/2% wage hike when Local 909 of the American
Federation of State, County and Municipal Employees (AFSCME)} demonstrated their
past victiminzation by discriminatory pay standards. AFSCME Local 101 is currently
bargaining for extension of a comparable worth system of compensation now used for
city employees in San Jose, following a two-year study funded by the city. In 1977,
the Communications Workers of America used results from its Job Analysis Committee
to win compression of over 300 clerical job titles to seven. The United Electrical
Workers recently won special wage increases and upgrading for women workers'
classifications in local settlements.

An especially promising organizing drive began at Stanford University when
over half of 2,000 clericals petitioned to join the Office Staff Organizing
Committee (0OSOC). The impetus for this drive was the realization in 1979 by members
of one small women's group that their three year wage increase had been 5.3%, while
technicians received 21% and the largely male labor pool--requiring just a driver's
license for employment--received 19%. This drive by women clericals is now in
representation hearings before the NLRB.

The Stanford clericals are working with United Stanford Employees, Local 715
cf the Service Employees International Union, which is composed mostly of male
technical, maintenance and service workers. "It is extremely important to explain
to other union members who are male that this issue will not take anything away
from them,” commented Joyce Tipp-Coats, chairperson of 0SOC. She is very hopeful
about the union drive, noting that sudden across-the-board wage increases to
clericals of 10% in 1980, and 12% promised for 1981, have only fueled the women's
efforts to unionize.

Issues for the Puture

Pay equity raises some special problems for unions, Foremost is the need to
keep men and women workers united and fighting for a bigger pie to divide. BAsking
higher~paid male workers to take lower wage increases soc women can “catch up”
simply plays into the employers®hands and risks splitting union forces at the
bargaining table. It also forces workers to pay now for management's history of
pay discrimination.

ray equity can also be a complicated issue, requiring careful use of job
evaluation systems to determine "unbiased® wage differentials with point-factor
measurements. Organizers must work to explain these systems so all workers remain
actively involved in the struggle,.

While measuring the worth of jobs can demonstrate past pay discrimination, it
can also be used by management to weaken the union's side in bargaining. If
detailed job evaluations are accepted as the rule for wage setting, this may lead
toward more use of time and motion and "productivity® data, and toward less reliance
on the kind of bargaining patterns that originate where labor is strong (and mostly
male), and then spread with a blanket effect to other units {mostly female). Many
unionists therefore advocate using comparable worth as only one tool in the broader
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RESOURCES
In addition to the many union pamphlets, position papers, and
continuing newspaper coverage of pay equity, here are some
outstanding general resources: {
Comparable Werth Project, 488 41st St., #5, Cakland, Ca 94609,

415/658-1808.
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This arricle does not necessarily represent the opinion of the Center for Labor Research
and Education, the Institure of industrial Relations, or the University of California. The
:'Zepor‘er’s Editorial Board is solely responsible for its contenrs. Labor organizations
and their press associates are encouraged to reproduce for further distribution any
marerinls in these reports.




COMPARABLE WORTH
iIN THE PUBLIC SECTOR

Women Workers on Rise

The percentage of women over 16 years old who work outside
the home has increased steadily since World War {l—from 37% to
50% of all adult women. However, the wages of women have not
kept pace. In 1977 women who worked a year-round, full-time job
earned only 59 cents for every dollar earned by men.

Analysts at the Women's Bureau of the U.S. Department of
Labor have identified two main factors which maintain the earnings
gap between men and women workers. Women are concentrated in
traditionally “female” jobs. Moreover, the majority of women
workers lack seniority; they are employed mostly in entry-level po-
sitions. However, taking these two factors into consideration, much
of the difference in earnings between men and women remains to
be explained.

Manv people contend that employers have taken advantage of
the concentration of women in typically “female” professions by
selting lower wages for these jobs than for fields dominated by men
even though the work performed by both groups is of “compa-
rable” value to the organization or 1o society as a whole,

Advocates of comparable worth contend that two dissimilar jobs
of comparable value should receive equal pay. They argue that
many women in female-dominated professions are paid less than
men holding male-dominated jobs even though both positions may
have similar worth to the organization. Four hundred city employ-
ees in San Jose, California, recently walked off their jobs to demand
equal pay for jobs of comparable worth.

Equal Work v. Comparable Work

It must be emphasized that equal work and work of comparable
worth are two very different standards on which to base pay. Two
jobs of equal work have similar content requiring similar work be-
haviors and tasks performed under similar working conditions. Em-
ployees doing equal work have similar responsibilities, degree of ef-
fart, and ahilities, Workers can sue under the Equal Pay Act of 19063
ey e, can shew that they are recenang less pay than apather
workey p»zvﬁwmmg 4 fobeqem! o their swn
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Two jobs of comparable worth, on the other hand, may have
dissimilar content, different work behaviors and tasks. The jobs may
be performed under different working conditions. For instance, in
an evaluation of jobs in the City of San Jose, senior chemists were
rated of equal value to senior librarians in terms of know-how,
problem-solving, and accountability. in order for two jobs to be
considered of comparable worth or vatue, they must require similar
responsibility, effort, and ability.

Many persons are now demanding equal pay for jobs of compa-
rable worth. This issue of the Midwest Monitor examines the contro-
versy surrounding such demands. The controversy is intimately re-
lated to the long history of sex discrimination in the workplace and
the place occupied by the “female” professions. The conflict pits
federal faws on sex discrimination against the long practiced, tradi-
tional workings of the marketplace.

The Monitor explains federal laws against sex discrimination and
reviews pertinent court decisions including the recent Supreme
Court decision in Guather v. County of Washington. The issue dis-
cusses the difficulty of objectively assessing comparable jobs and
describes methods by which employers can evaluate jobs of compa-
rable worth.

It appears that the controversy over equal pay for jobs of com-

parable worth will be hammered out in the courts over the next’

several years. Since the june 1981 Gunther decision, women work-
ers seeking higher wages because they perform work comparable to
that performed by men may sue for sex discrimination under Title
Vil of the 1964 Civil Rights Act.

At a seminar on the subject in September of 1981, Daniel Leach,
Vice Chair of the Equal Employment Opportunity Council, said that
he doesn’t expect the government to take a position on the issue.
Leach said the issue of comparable worth will be spelled out in the
courts.,

Perlains fo Public Sector

The controversy over comparable worth is pertinent to the pub-
lic sector because jurisdictions often base their wage scales on the
wages paid for similar jobs in the local labor market. Thus, any sex
discrimination operating in the private sector is perpetuated in the
public sector.

In many jurisdictions the American Federation of State, County,
and Municipal Employees (AFSCME) has been fighting for equal pay
for jobs of ctomparable worth. Members, including more than
400,000 women, have pursued their goal through collective bargain-
ing, the courts, and state legislatures.

A number of states, including Connecticut, New Jersey, Ceorgia,
and Oklahoma, are considering pay equity legislation. The state of
tdabo has already enacted a law thatrequaes a public employee's pay
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prievances regarding pay inequities are less likely to occur. job evalua-
tior must be continually updated by periodic reviews and re-ovaluation
of job content. Job evaluation is most successiul when employees are
asked 1o participate and have free access to the resulis of the analysis.

Washington Conducts Study

The State of Washington ordered a job evaluation in 1973 for the
speciflic purpose of comparing wage rates of jobs traditionally held by
menwith the wage rates of jobs of comparable worth traditionally held
by women.

The results showed that pay rates for female-dominated jobs aver-
aged about 80% of pay rates for male-dominated jobs even though the
jobs had the same number of job evaluation points,

Evaluators chose 121 positions which qualified as female-dominated
or male-dominated jobs. Filty-nine of these job fields were dominated
by meén; i.e., 70% of the jobholders were men. The evaluators analyzed
62 positions which were female-dominated; i.e., held by 70% females
or more. ‘

jobholders answered classilication questionnaires on their posi-
tions, and job descriptions were obtained from these results. A come-
mitter ot 13 persons from state agencies, private industry, and labor,
who were all trained by the job evaluation consultants, then evaluated
the jobs based on the point-factor system. They chose four factors.—
knowledge and skills, mental demands, accountability, and, for non-
managerial jobs, working conditions, ’

Women Sirike in San Jose

The City of San lose conducted a job evaluation during its 1979
bargaining session with Local 101 of the American Federation of State,
County, and Municipal Employees. The independently conducted
evaluation showed that jobs dominated by women are paid from 2% to
10% less than the overall average pay trend for the City which includes
both male and female employees.

Disagreement over how these results should be acted upon led to
the first recorded strike on the issue of comparable worth,

On July 5, 1901, approximately 400 city employees, mainly female
librarians, -recreation and parks workers, and derical employees,
walked off their jobs claiming that the City was intentionally dis-
criminating against them because of their gender. The strike began
when the workers’ old contract expired. Demands focused on the
results of the job evaluation study.

A special committee of 10 city employees who worked with the Hay
Associates Consulling Firm conducted the study. They analyzed 288 city
job classifications, both management and non-management, accord-
ing to three criteria: know-how, the amount of knowledge required to
do the jab, not the education and training of the incumbent; problem-
solving; and accountability.

The job classifications were then grouped into 15 divisions, each
division consisting of jobs determined to be of equal value. These
divisions were compared to the existing salary schedules. The commit-
tee then identified whether the jobs were dominated by men or
women,

The results confirmed that types of jobs predominantly held by
women were paid less than those predominantly held by men. The
wages in female-dominated jobs were 2% to 10% below the pay trend
for the City, and the wages in male-dominated classes were 8% (o 15%
above the overall trend.

This disparity occurred even though the study established that many
female-dominated jobs had the same number of evaluation points as
male-dominated jobs.

For example, senior chemists and senijor librarians were rated the
same yet the salary of a senior chemist working in this predominantly
male fieid is $442 a month higher than the female-dominated field of
librarians, A plant shift supervisor (a predominantly male field) was
rated lower than a senior librarian yet received $432 more per month.

Telephone operators, a female-dominated job, were rated higher
than water meter readers, a male-dominated job, but were paid $188
less per month.

The City did not dispute the validity of the study. It did disagree with
the union about how the results should be interpreted and how much
the City could afford to pay to correct the disparities.

The City charged that the union was interpreting the results of the
study too strictly, City officials said that the union was going too far in
asking the City to grant egual pay for jobs of comparable worth without
any regard for market conditions.

The strike lasted nine days. On July 15, AFSCME members over-
whelmingly ratified a §5.4 million, two-year contract that narrowed the
pay gap between men and women workers. The agreementincluded %4
million for general pay increases as well as $1.4 million over the next
two years (o raise the pay in 62 fernale-dominated fields to within 10% of
comparable job categories that are dominated by men.

Conclusion

While the Supreme Court did not rule specifically on the question of
comparable worth in the 1981 Gunther decision, the door has been
opened for women to sue for wage discrimination even though they do
not perform the same job as a man receiving higher pay. How these
wage discrimination suits will be resolved remains to be seen. No
accepted working definition of comparable worth exists nor are there
procedures to measure job “worth” with any legal certainty. Many state
and local governments are conducting formal job studies to determine
male and female wage discrepancies. Hopefully, these inequities can
be corrected without resorting to lengthy and costly suits or public
employee strikes.
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The worth of the job to the organization 1s then delermined by
ranking it with other jobs in a hierarchy. Finally, wage or salary rates are
assigned to each job based on the resulis of the evaluation. The evalua-
tion alone may deiermme the wages as it does with the U.S. Civil
Service System. Or the evaluation may be only one {actor among many
used to set a wage.

Four Methods Used

The four conventional methods of job evaluation are the point
method, ranking, classification, and factor comparison.

The most widely used method of job evaluation is the point method.
Asetof factors, for example, skill, responsibility, and effort, is chosen.
A scale is devised for each factor which represents increasing levels of
worth. Each level corresponds to a given number of points. The range
of possible points is constant across all jobs. A job is rated on each
factor separately, and is assigned the corresponding number of points.
Points are totaled to yield a job worth score.

Ranking is typically used by smali firms. jobs are ranked from top to
bottomin the organization according to their worth. Unfortunately, the
criterion of worth is rarely defined. Ranked jobs are usually grouped
into categories, each category earning a different pay level. Under this
method, the worth of the whole job is determined.

Classification makes use of a predetermined idealized hwrarchy
with job categories based on the degree of skill and responsibility
required to perform that job. Each actual job is then fit int0 this pre-
determined structure by comparing its characteristics with the
idealized levels. .

The best example is the General Schedule (GS) classification used in
federal government employment. Eighteen grades are defined on the
basis of eight factors.

ifanew jobis established, itis assigned a GS level with a specific pay
range. One drawback of classification is the difficulty in pigeonholing a
job into a single category if its various skills and responsibilities fitinto
widely discrepant levels in the GS hierarchy.

The factor comparison method is the most cumbersome method of
job evaluation to use. It is generally agreed that the results are highly
subjective and it is difficult for employees to understand.

Using this method, a set of factors, usually called compensable |

factors, is chosen and the evaluation is based on them. [tis desirable to
keep the number of factors low; four to seven factors are ideal.

Asetof jobs is chosen and ranked according to their worth. Because
these jobs will serve as a benchmark for evaluation of all the other jobs,
there should be a consensus on their worth to the organization.

Each one of these benchmark jobs is then evaluated according to
the value of each factor. For example, a secretary who makes $200 a
week might have compensable factors valued at $100 for skill, $70 for
responsibility, and $30 for effort (3100 + $70 + $30 = $200).

Once the benchmark jobs have been evaluated, and discrepancies

LARL T a1 U, ven 1w -
factor by factor and awgned a score. Thm score, oftena s dollar amount,
is determined by placing the evaluation on a scale of values for each
factor. To arrive at the final job evaluation, the scores for all of the
factors are added to give a total score, value, or wage for each job.

Wage Adjustments Results

A complete job evaluation specifies the ideal relationship between
job worth scores and wages. Current wage rates are compared to the
ideal level of compensation. If wage rates fall below thisideal, increases
are usually granted. If current wage rates are higher than the ideal,
wage increases may be withheld. This is called "red circling.”

Organizations often allow wages to deviate from the ideal by an
established percentage. Only wage rates which fall above or below the

“allowable deviation are changed

Negotiators in San Jose, California, had a hard time getting union

- officials and city representatives to agree on how much deviation from

the ideal should be allowed. Union officials wanted the deviation to be
as small as possible while city representatives wanted a larger deviation
to be allowed.

Difficulties Arise -

job evaluation is more complicated in actual practice than any mere
description can convey. Those factors which truly determine a job's
worth must be identified. The content of the job must be weighed for
each factor. Of special concern is the amount of sex discrimination
inherent in the process of evaluating jobs itself.

Obviously, evaluators will make some subjective judgments.
Studies have shown that there can be substantial disagreement on the
appropriate ordering of jobs when two or more persons do the order-
ing.

Of primary importance, however, is whether or not job evaluators
can truly measure the worth of a job. This is a difficult question to
answer since “worth” has never been adequately defined noris there a
consensus about the meaning of worth,

A recent report by the National Research Council of the National
Science Foundation stated that all measures of the worth of a job are
subjective and that job evaluation techniques may not provide a better
gauge of worth than the traditional market value wage.

Evaluation Offers Side Benefits

An organization may undergo job evaluation for other reasons be-
sides setting wages. Such analysis puts wages and salaries in an order
and usually makes it easier for employees to understand the pay sys-
tem. -

job evaluation is an effective tool in a large organization since

L] @
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The distsict court bad onginally found for the plaintitf arguing that
the vive president violated Title VIEwhen he stated he would not pay
the plaintiff as much as a male. .

The Titth Circuit Court reversed the fower court decision because

the “equal work” standard had not been met by the plaintifi. The Fifth’

Circuit Court explained that the Equal Pay Act and Title VIl must be
construed harmoniously: to establish a case under Title VI the plaintiff
must prove that a wage differential was based upon sex and that equal
work was performed for unequal compensation (511 F.2d at 106).

Similarly, the Tenth Circuit Courtin 1971 rejected a femiale plaintifi's
claim that she merited the same pay as jobs performed by men although
her job had a different content. She alleged she was denied higher
compensation because of her sex, in vielation of Title Vil. The Count
stated that ““to establish a case of discrimination under Title VI, one
must prove a ditferential in pay based on sex for performing ‘equal
work’. . (448 F.2d at 117y, This interpretation was reaffirmed in
Ltemon v. City and County of Denver:

The equal pay for “comparable work” concept had been rejected

by Congress in favor of “equal work” in 1962. The Bennetl

Amendment is generally considered to have the equal pay/equal

work conceptapply to Title VIl in the same way as itapplies in the

fqual Pay Act (620 F.2d 228).

Two decisions involving Westinghouse-tlectric in 1977 and 1979
deat with plaintiffs who argued that the employer was intentionally
paying lower wages for allegedly fermale-dominated jobs than {or jobs
predominantly held by men. Thejobs in guestion did nothave the same
content but the plaintffs indicated they would show that the jobs had
been evaluated as comparable.

In both cases the district courts construed the Bennett Amendment
as showing that Congress intended to apply the equal work standard to
cases involving sex discrimination in compensation.

The legislative histories of both Title Vil and the Equal Pay Act were
read together as evidence that Congress intended to limit the scope of
judicial intervention into the business place and prevent businesses
from being “subjected to massive job re-evaluation which would be
costly and allow for varied interpretations as to what jobs are compa-
rable” (17 FEP Cases at 16 and 19 FEP Cases at 450).

Courts Refuse to Disrupt Market

In earlier decisions the courts also tended to reject claims of equal
pay for jobs of comparable worth on the grounds that the current wage
system was sound. These judges refused to tamper with the market-
place law of supply and demand.

InChristensenv. State of lowa in 1977, plaintiffs contended that Title

Vit of the Civil Rights Act of 1964 was violated because the employer

paid clerical workers, who were exclusively female, less than it paid
physical plant workers, who were mostly male, for jobs that were of

_allegedly equal value 1o the state university.

The university determined its wage scales for nonprofessional jobs
by referring to wages paid for similar work in the local labor market. It
then modified the results of a job evaluation when it was determined
that the focal market paid higher wages for physical plant jobs.

in its decision supporting the university’s action, the Eighth Circuit
Court refused to tamper with the current market value of women
workers and adhered to the laws of supply and demand. The Court
stated:

The value of the job to the employer represents but one factor
affecting wages. Other factors may include the supply of workers
willing to do the job and the ability of the workers to band
together to bargain coliectively for higher wages . .. we find
nothing in the text and history of Title Vil suggesting that Con-
gress intended to abrogate the laws of supply and demand or
other economic principles that determine wage rates for various
kinds of work. We do not interpret Title VI as reguiring an
employer o ignore the marketin selling wage rates for genuinely
different work classifications.

Fears of disrupting the “entire economic system’” prompted a simi-
tar decision in temonv. Gity and County of Denver in 1978, In this case,
nurses hired by the city alleged that the City’s practice of paying jobs at
the prevailing wage in the Denver area violated Tite Vil on the grounds
that society had placed an improperly low market value on nursing
work because the jobs were held by women.

The ludge noted that such a theory was “pregnant with the possibil-
ity of disrupting the entire economic system of the United States . . .
and there isn't a judge in the United States, especially this judge,
qualified 1o set everybody else’s pay” (17 FEP Cases 906).

Evalualing Jobs Difficult

One of the primary objections raised by critics of comparable worth
is the difficulty of objectively assessing whether two dissimilar jobs are
of equal value. These critics favor the traditional wage s stem shaped
by the law of supply and demand as the index of worker value,

However, rather than rely on the marketplace value of ajob, propo-
nents of comparable worth advocate the use of formal job evaluation
programs to establish a job’s worth and pay.

fob evaluation has received special attention in the debate over
equal work and jobs of comparable worth, Job evaluation is a formal
procedure for ranking a set of jobs or positions according to their value
or worth to an organization, usually for the purpose of setting wages.
The use of job evaluation is widespread in both the public and private
sectors.

jobs are evaluated by carefully describing the duties, tasks, re-
quirements, and working conditions based on direct observation, in-
terviews, and questionnaires sent to jobholders and supervisors.
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justices White, Marshall, Blackmun, and Stevens joined with Justice
Brennan in holding that Title VII's prohibition of sex-based wage dis-
crimination is not limited to claims of equal pay for equal work.

Chief Justice Burger and Justices Steward and Powell joined in a
dissent with Justice Rehnquist who stated that the ”Court today holds
that a plaintiff may state a claim of sex-based wage discrimination
without even establishing that she has performed equal or substantially
equal work to that of males as defined in the Equal Pay Act.”

Controversy Arises Over Amendment

These justices based their dissent on a controversial section of Title
Vit called the Bennett Amendment. The Bennett Amendment exempts
compensation claims from Title VIl coverage if the employer’s com-
pensation system is authorized by the Equal Pay Act. Specifically, the
Bennett Amendment states:

1t shall not be an unfawful employment practice under this title

for any employer to differentiate upon the basis of sex in deter-

mining the amount of wages or compensations paid or to be paid

to employees of such employer if such differentiation is

authorized by the provisions of section 6(d) of the Fair Labor

Standards Act of 1938, as amended (29 U.S.C. 206 (d)) (i.e., the

Equal Pay Act).

Ever since it becaime part of Title Vi, the Bennett Amendment has
aroused a great deal of discussion over its meaning.

Was the amendment intended to incorporate into Title VI the
substantive “equal work” standard of the Equal Pay Act and thus limit
cases of sex-based compensation discrimination to instances where the
“equal work” standard was violated?

Or was it merely intended to incorporate into Title Vil the four
affirmative defenses of the Equal Pay Actwhich permitemployers to pay
a different wage if there is a seniority system, a merit system, a system
which measures earnings by quantity or guality of production, or a
wage differential based on any other factor besides sex?

Tlhe first interpretation made it impossible to receive relief under
Title VIt for compensation discrimination where jobs are determined to
be of comparable value since the Equal Pay Act is violated only when
jobs are for equal work that requires equal skill, responsibility, effort,
and working conditions. The amount of legal recourse plaintiffs have in
compensation disputes based on comparable worth hinged on how the
Bennett Amendment was interpreted. )

The dissenting justices in Gunther interpreted the Bennett Amend-
ment to mean that there can be no Title VI dlaim of sex-based wage

discrimination without proof of equal work. The emploserin this case

P

Pay Act's equal work formula into Titde VL That is, a planmtff cannot
prove a violation urless the Fqual Pay Act is also violated.

Whereas, the majority of the Supreme Court held that the Amend-
ment simply incorporated into Title VII the Equal Pay Act’s four affirm-
ative defenses but not its equal work standard. The Supreme Court
found that the employer’s interpretation of the Bennett Amendment
left several types of discrimination without any remedy.

The dissenting justices acknowledged that the language of the Ben-
nett Amendment was ambiguous but concluded that their interpreta-
tion was most plausible and consistent with the Equal Employment
Opportunity Commission’s initial interpretation of the statute. They
further argued that the adoption of acomparable worth doctrine would
ignore the economic realities of supply and demand and would involve
both government agencies and courts in the impossible tasks of ascer-
taining the worth of comparable work.

Bennett Amendment Origins

When the Civil Rights Act was first proposed in the early 1960s,
House debates on Title VI showed little consideration of what consti-
tuted sex discrimination and no attention was paid to equal pay issues.

Some senators were concerned, however, that the anti-
discrimination provisions of the bill not only duplicated the coverage of
the Equal Pay Act but extended far beyond its scope. They objected to
the fact that there was no limitation in the bill which required that the
equal work standard be applied, thus the anti-discrimination provi-
sions cut across different jobs. :

Consequently, Senator Bennett introduced an amendment for the
stated purpose of providing “that in the event of conflicts (with Title
Vil the provisions of the Equal Pay Act shall not be nullified.”” The
Bennett Amendment has been the center of controversy regarding
comparable worth ever since.

Lower Courts Interpret Acts

Before the 1981 Gunther decision, the courts had generally rejected
employee claims of equal pay for jobs of comparable worth.

A widely accepted rule developed that the wage discrimination
requirements of the Equal Pay Actand Title VIl must be read in harmony
“in pari materia,” and that a person charging wage discrimination
based upon sex had the same burden of proof under either statute.
Thus, an equal pay violation under Title VIl could be shown only if the
males’ and females’ jobs were “substantially equal”—the same stand-
ard as that of the Equal Pay Act. In Orrv. Frank R. MacNeill & Son, inc., in
1975, a Title VIt salary discrimination claim was dismissed where the
plaintiff asserted that her job as a departiment head was “just as impor-
tant” as that of the male drepartment heads even hough the work
content of the job was difterent, . . .
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@ a meril system;

s a system which measures earnings by quantity or quality of pro-
duction; or

¢ a differential based on any other facior besides sex.

The employer has the burden of proving if any of these exceptions
apply. To establish liability, the Equal Employment Opportunity Com-
mission must show that the jobs are equal under all four of the factors:
skill, effort, responsibility, and working conditions.

The Courts have generally found that to prove a violation it is not
necessary to prove the jobs to be absolutely equal or identical; it is
sufficient that they be substantially equal.

This prevents employers from creating artificial job classifications
which are not substantially different but which may be used as a way to
escape the requirements of the Equal Pay Act. Job duties and not job
titles are relevant. The skills needed to perform the given job are

considered, not the skills an employee may have.

When the Equal Pay Act was first proposed, it prohibited employers
frompaying diffesent wages for work of “comparable character on jobs
the performance of which required comparable skills.” The Kennedy
Administration, women's groups, and unions afl cuppor(od this con-
cept of comparable worth.

in House debate, however, the bill was amended to reject the
notion of comparable worth. An amendment was introduced to pro-
vide for equal pay for equal work. Legislators argued that this change
was necessary to loster equality. Too many problems would develop
using the comparable worth approach, these legislators argued,
Moreover, the arbitrators of disputes would have too much latitude in
determining which jobs were of comparable worth,

Aprimary concern was that the U.S. Secretary of Labor not be putin
the position of having to second-guess job evaluations that already
existed. Since most jobs had been evaluated on the basis of equal skilt,
eftort, responsibility, and similar working conditions, these words
were also incorporated into the Equal Pay Act.

Title VII Covers Muore

Title VIt of the Civil Rights Act is a much broarler statute than the
Equal Pay Act in terms of prohibiting various types of employment
discrimination. Title VI prevents employers from discriminating on the
basis of race, color, religion, sex, or national origin. It covers many
types of employment situations such as hiring, work assignment, trans-
fers, promotions, layoffs, and discharges, as well as compensation.

Title VIl has several exempted employment practices. Section 703(h)
states that it shall not be unlawful for an employer to apply different
standards of compensation or different terms, conditions or privileges
of employment where the differences are pait of:

©» a merit system; or

e a system which measures earnings by quantit or quality of pro-
duction.
More importantly, Title Vil can provide relief for women workers
who seek equal pay for jobs that are of comparable worth but dissimilar
to higher paying men's jobs.

The Gunther Decision

In the 1981 Gunther decision, Justice Breninan, writing for the ma-
;omy, stated that Title VIi's prohibition of sex-based wage discrimina-
tion is notlimited to claims of equal pay for equal work. if it was limited
to this situation "a woman who is discriminatorily underpaid could
obtain no relief—no matter how egregious the discrimination might

" be—unless her employer also employed a man in an equal job in the

same establishment at a higher rate of pay.”

In Gunther, the Court held by a narrow 5-4 margin that a group of
women guards at a county jail in Oregon had the right to sue for sex
discrimination because they were paid disproportionately less than
male guards, even though their jobs were not identical.

The four former matrons of the Washington County jail claimed that
their employer evaluated the worth of their jobs and determined that
they should be paid at about 95% of the rate paid male correctional
officers.

The women further claimed that the County ignored its own job
evaluation study and paid them only about 70% as much as the men
received. At the same time, the County paid the men the full evaluated
worth of their jobs.

They further contended that the County’s failure to set their pay at
the evaluated worth of the matron’s job was the result of intentional sex
discrimination.

Proponents Hail Decision

Although the Court did not rule specifically on the issue of compa-
rable worth because the case was more narrowly drawn, proponents of

‘comparable worth have hailed the decision.

justice Brennan, however, specified that the Court was not embrac-
ing the idea of equal pay for jobs of Lomparabie value. Writing for the

Court Brennan declared:

[The employees’| claim is not based on the controversial concept
of comparable worth, under which plaintiffs might claim in-
creased compensation on the basis of a comparison of the intrin-
sic worth or difficulty of their job with that of other jobs in the
same organization or comimunity. Rather, {they] seek to prove, by
direct evidence, that their wages were depressed because of
intentional sex discrimination, consisting of setting the wage



to be based on points relating to skill and responsibility. As a result of
this law, the pay ol more than 2,000 clerical workers has been raised by
16%.

The California state legislature has enacted a policy of setting
salaries for female-dominated jobs on the basis of comparability. The
Act defines comparability as “the value of the work performed by an
employee, or group of employees, within a class or salary range, in
relation to the value of the work of another employee, or group of
employees, to any class or salary range within state service.”

Comparable Worth: Pro and Con

The major disagreement over jobs of comparable worth centers on
whether the current market value of various employees is just. Those
who argue for equal pay for jobs of comparable worth say that:

e women have historically been “crowded” into certain occupa-
tions through discriminatory practices in society;

s the labor market reflects this concentration of women into low
paying occupations; and

s if the labor market is dis\criminatory, 50 too are the pay systems

based on it. X

These advocates of comparable worth contend that present market
wages should not be used to assess the value of a job because these
wages reflect years of sex discrimination. They argue that employers
throughout history have paid lower wages for jobs predominantly held
by women even though their work was of as much value as work
performed by men. .

Opponents of comparable worth argue instead for the status quo.
They say that current wage rates should be based on the marketvalue of
the jobs in question. Thus, they argue that the current wage rates
should be maintained regardless of whether they reflect a history of sex
discrimination.

Currentwage rates are affected by a variety of factors, they contend,
which are not accounted for by simply determining jobs of comparable
worth. The wage rate is also determined by the availability of persons to
perform a given job, the organization’s need for persons to perform a
given job, arid the existence of collective bargaining.

Moreover, opponents contend that it is impossible to assess
whether two dissimilar jobs are comparable and thus deserving of
equal pay. They say that no method exists whereby the value of dissimi-
lar jobs can be compared with any legal certainty.

if market values are ignored in an attempt to reverse sex discrimina-
tion, these critics say, the new wage rates will wreak havoc with the
economy. They predict that:

¢ unemploymentwillincrease, especially among female employees
new to the labor force;

« the rate of inflation will rise along with the wage level;

o labor strife will increase as groups that did not receive wage
increases demand more money; and

¢ afederal agency will have to be created to serve as the final arbiter
of wage disputes.

Critics proclaim that the revamped wage system would inevitably
lead to overwhelming amounts of controversy and litigation.

They predict that organizations and jurisdictions will be swamped
with sex-related wage disputes as soon as comparable worth is applied
across the nation. Furthermore, organizations and jurisdictions will be
unable to resolve disputes because there are no judicial standards for
determining which jobs are of comparable worth.

Federal Laws Address Issue

The two major pieces of federal legislation which prohibit job-
related sex discrimination in wages are the Equal Pay Act of 1964 and
Title Vil of the 1964 Civil Rights Act. ‘

The'Equal Pay Act was the first picce of federal legislation dealing
with sex-based discrimination in wage compensation. Although the
Equal Pay Act has had an incredible impact in the marketplace and has
provided millions of dollars in back pay to women, it has serious
limitations.

The Act provides for equal pay for “equal work on jobs the perfor-
mance of which requires equal skill, effort, and responsibility, and
which are performed under similar working conditions.” Thus, women
may sue only if they can show they are paid less for doing a job that is
equal to a man’s. If no man performs a similar job, which is often the
case in female-dominated fields, then women cannot sue. Thus, the
Equal Pay Act does not provide wage protection to the majority of
working women.

The Equal Pay Act specifies what the government must show to
prove a violation. The government, acting through the Equal Employ-
ment Opportunity Commission, must establish that the employer pays
differing wages to employees of the opposite sex: :

e within the same establishment;

¢ for equal work on jobs the performance of which requires equal

- skill, effort, and responsibifity; and »

s for jobs that are performed under similar working conditions.
Ifthe jobs are not “equal”” under all of these standards, no violation will
be found. '

Exceptions to Equal Pay ’

The Equal Pay Act includes four affirmative defenses which may
permit pay differences. These include situations where unequal pay-
ments are made pursuant to:

e a seniority system;

@ ®
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