





then the federal law is that they then turn to the claimant who has filed a claim for
this particular property and require that they show that the property is not subject to
forfeiture. Now that is not the law in California at the present time, but that is the
law that‘s been with us since the beginning of the Constitution concerning forfeitures.

To distinguish and explain why that is such and a little bit different from our
criminal procéss, I think we have to realize that the reason for forfeiture 1ig
different from the reason for our criminal prosecution. You recall that criminal
prosecutions were basically identifying individuals who have breached our laws, who
have offended our society. And as a result, we want to punish those individuals
through either state time or through fines, unrelated necessarily to their -- related
directly to their offense that occurred. 8o we’‘re identifying who committed a crime.
We prosecute them personally in persona. (That‘s the Latin word for it.) And then
punish those individuals for their particular activities.

Forfeiture, and I‘ve heard the word confiscation, and that’s not quite -- we don’t
have a confiscation law. It requires due process; it requires us going to the court,
and actually informing them as to what’s going on. And there is a right ...

SENATOR McCORQUODALE: When you say "we", you are meaning the ...

MR. GLICK: The district attorney. '

SENATOR McCORQUODALE: ... district attorney or the federal prosecutors?

MR. GLICK: I’m talking about generally forfeitures in general, both ...

SENATOR McCORQUODALE: Federal and state.

MR. GLICK: ... state and federal systems are similar in the way that they operate.
We have an obligation to notify an individual that, in fact, his property has been
seized and that it is subject to forfeiture. He then has a right -- or anybody who
claims an interest in that property, whether he’s a defendant or a third party
claimant, the mother in the fact of the case of the car -- has a right to go to the
court and have that matter -- file the claim and then have that matter determined by
the court. They have a right to a jury trial on that issue. I’ll be very honest with
you. Up to this point, in Los Angeles County, we have not had any trials on
forfeiture, to a law that’s been operating now for approximately six years, I guess,
we'’'ve been around.

SENATOR McCORQUODALE: If you take my money, where do I hire my attorney?

MR. GLICK: All right, now, 3just to respond to that briefly. The United States
Supreme Court and the California courts have approved this particular idea, have said
that you cannot use illegal -~ you cannot use the product of your c¢rime to hire an
attorney. For instance, if I were to rob a bank, and if I were to walk into my lawyer
and I would plunk down $2,000 I just robbed the bank with, and say would you please

repregent me for this money, I am sure you wouldn’t have any problem with denying him
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the right to use that $2,000 to retain yocu as counsel.

SENATOR MCcCORQUODALE: Except that, in this case, there’s some factual things that
have to be missing from your example. But from the example that we’re using as the
confiscated, or the frozen assets. You haven’t convicted the person yet. You’'re
depriving him of hie -~ if there ias some money co-mingled in there that isg perfectly
legitimate and correct and true money, but you still are denying him the right to hire
his best counsel. And you have the best counsel. I mean we have developed this to the
extent -- I used to serve on the Board of Supervisors when we developed the career
criminal prosecuting units and I know the skill of those people and I know the
advantages they get. The guy from the city attorney’s office is just way behind times.
But I know that the attorneys in that district attorney‘’s office, that the career
criminal prosecutors, they limit their cases. And other cases get -- maybe a guy who
has embezzled 400 times and a billion dollars every time, but they don’t have the
workload to carry it. They slough it off to somebody else in the D.A.‘s office that
takes its place with a big stack. But they don’t get him. They’'re experts. BAnd we've
developed that skill in California, but we haven’t developed the career criminal
defense team in the public defender’s office.

MR. GLICK: I disagree with you.

SENATOR McCORQUODALE: Generally we haven‘t. You may have one in Los Angeles, but
I don’t know of any other county that really has that. They try, but they don’t have
that.

MR. GLICK: I can say, 15 years of being a prosecutor, if I can just beg to bother,
if I had a choice as to who was going to represent me in a criminal matter,
unfortunately I couldn’t afford it, because I c¢ouldn’t go to the public defender‘s
office and have them defend me. I truly believe that the public defenders péovide not
only the best counsel ...

SENATOR McCCORQUODALE: Except that you’re dealing now with the civil and you don‘t
have a right ...

MR. GLICK: And they are now representing these individuals in this particular
area.

MR. GORDNIER: Let me, Senator McCorquodale, make one other observation.

CHAIRMAN DEDDEH: Senator Bergeson had a question.

MR. GORNDIER: Surely, I'm sorry, sure.

SENATOR BERGESON: And I appreciate your comments as a mother of a public defender
I appreciate the confidence you place in them.

MR. GORDNIER: Well, we’'re pretty evenly balanced here. (laughter)

MR. GLICK: My mother, she keeps telling me I‘m all wrong. S0 I -- you have to

understand.
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SENATOR BERGESON: The concern that I have is the only question I wanted to
necessarily address here dealing with the, say the difference in prosecution between
the federal and the state, and I‘m trying to get in my mind whether this flexibility is
something that the state really should address. How long ...? In dealing with federal
prosecution, have you found that there has been more challenges, perhaps sucessful
challenges as far as the forfeiture provision as opposed to the state which has been
virtually nil from what I wunderstand as far as this. Am I incorrect in this
agsumption?

MR, GORDNIER: Let me -- and Peter may have some comments to add -- let me try and
deal with all of your question. If I recall, your initial question was how long have
the states been using the federal system?

SENATOR BERGESON: Right.

MR. GORDNIER: That wvaries a little bit from prosecuting office to prosecuting
office. You should understand that District Attorney Miller’s situation in San Diego
is wirtually unique in the State of California. He 1is the only district attorney’s
office that has a full time staff person who, 1in effect, works in the U.S. Attorney’s
office. The attorneys that work with me in the Special Prosecution Unit are also all
cross—~designated, and we prosecute in both federal and state court. Insofar, however,
as asset forfeiture proceedings are concerned, typically the federal government has not
allowed state attorneys, including cross-designated attorneys, to pursue asset
forfeiture in the federal court. The U.S. government, with the exception of San Diego
County, handles that exclusively by themselv=®s. So someone like Peter, for example,
could not at his own discretion go across the street to the United States courthouse
here in the central district and file an asset forfeiture action. That is essentially
not available to him. The other, I think, underlying factor that led to the passage of
AB 1462 is that the federal law, for all of its good and the good that it has done law
enforcement in California, has a very long timeline in terms of returning assets to the
law enforcement agencies. The time line, by way of example, can be as long as five or
six years before asgets that are seized by the Orange County Sheriff’'s Department are
returned to the Orange County Sheriff‘s Department. The state law, in an appropriate
case, can turn assets that are clearly drug-related assets around in 60-to-90 days in
the case of cash, perhaps a little longer in the case of real property, and put those
asgets back on the street, working against the drug dealers. Those were two major
motivations.

Essentially, to recap, federal law was not available to the local prosecutors in
the asset forfeiture area, and the federal government decided what cases would be
pursgued, not the locals. And for that reason, it was decided -- and the Legislature

agreed with us, I‘'m happy to say -- that we needed to have an ability to govern our own
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fate and to turn the money arocund more quickly.

Now, moving to the R.I.C.0. area, one of the questions about why you don’t go in
and prosecute R.I.C.0. cases in the federal c¢ourt. All R.I.C.O. prosecutions are
approved through one office, Central Justice in Washington, D.C. They approved roughly
300 cases last year. The local prosecutors and the state prosecutors ...

SENATOR BERGESON: But are those challenges?

MR. GORDNIER: In terms of defenses raised, certainly. In terms of sucessful
defenses raised, I would have to say at the appellate level, no, they have not been.

Now Senator McCorquodale made the point about the Milkin prosecution and the
Drexal-Burnham case, and I have a couple of comments that I think are relevant in that
area. Essentially, what happens in the R.I.C.O. is that you have three different areas
in which federal R.I.C.O0. is being used strictly against the organized criminals. The
classic case being prosecuted in the last 12 months was the case in Pennsylvania
against Nicky Scarfo. Nicky Scarfo was prosecuted for being a godfather, period. 1In
addition, you have the white-collar crime cases that are racketeering cases. That is
roughly 35-40 percent of the federal R.I.C.0. <cases. And then finally, you have
certain corruption cases, the most recent being one of the cases involving litigation
having to do with the teamsters union in New Jersey, the Local 560 case.

But what you are seeing from the R.I.C.0. standpoint is that more and more, you now
have 33 jurisdictions that have a (quote) "form of R.I.C.O0."; 29 of those states have a
federal R.I.C.0. model act in place. The reason that states are passing (quote)
*little R.I.C.O. law" is because the access to federal R.I.C.0. to a state prosecutor
or a local prosecutor is effectively nil. You cannot go in, just as you cannot in the
agsset forfeiture area typically, and bring a R.I.C.0. prosecution because the federal
government for a good reason -~ I don’t want to suggest that they are insensitive to
California’'s needs -- but for good reasons —~- the caseload in the federal courts, their
own caseload, their own priorities, will not make this particular tool available to a
state prosecutor to use at his or her own discretion assuming the facts are there.

Now, in the Milkin case and the Drexal-Burnham case, by way of example, had Milkin
chose to, and if he chooses to (quote) "fight" the case, you should understand that the
attorney’s fees cases that have thus far been dealt. with are nonretainer attorney’s
fees cases. In other words, if I, as Mr. Milkin had a law firm on retainer and had
paid them advanced fees in effect, those advance fees, it is not clear, could be
attacked or taken away for purposes of legal representation for a second, insofar as
the ability to keep money available. Mr. Milkin, under federal R.I.C.O. law, federal
¢ivil R.I.C.0. law has the option of posting a bond, which bond would permit him to
still have resources and assets available to hire and pay attorneys. And if he were

successful -~ and this Senator Watson, goes to one of your questions -- if he were
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successful in the c¢ivil action in proving that he, Mr. Milkin, was not guilty of
racketeering in the civil sense and had not violated the racketeering laws in the civil
sense, and had proved that the prosecutor were not able to carry his burden beyond a
preponderance of the evidence, all of Mr. Milkin’'s property would be returned to him,
arnd Mr. Milkin would lose nothing. He would be out attorney’s fees. There is an
argument, and it has gone different ways in different federal districts, that he would
also be entitled to seek costs from the federal government, the ccst of his defense, in
other words.

I think, Senator, that -- both Senators =-- that it’s important that you understand
that the net result of an unsuccessful civil R.I.C.0. action is that the party against
whom the proceedings were initiated, gets his or her property béck. The property is
not =~ and this is Peter’s point -- it is not confiscated. There is a claim made by
the federal government, just for example, if Senator McCorquodale were suing me because
my dog who is notorious for digging out of the backyard, dug out of my backyard and got
into his backyard and chewed whatever was in sight -- and I guarantee you that he would
do that =- the Senator would have a right to proceed against me for recompense for what
he had lost.

Civil R.I.C.O0. is, in effect, a way of saying that all of us, you and I, have a
right to civilly proceed against an individual who may not have committed a crime in
the same sense that he committed it directly. And let me give you an example. If I
were a (quote) "godfather"”, a civil godfather, not necessarily a criminal godfather,
but a civil godfather, and I was controlling an entgrprise. Let’s say that I bought
into a business, and 50 percent of the time or, on the surface, the business ran
correctly; it provided a service, worked at a profit and loss. But let’s say I was
using that to launder the proceeds of my drug activity, my gambling activity, or my
prostitution activity. That 1is covered under the racketeering. Federally you can
attack that in one of two ways: you can attack it criminally; or, you can attack it
civilly. It is typically the case with organized criminals -- and this is becoming
more the case with the well organized drug gangsters -- that they are able to distance
themselves enough from the street activity so that it is difficult under California
drug ‘asset forfeiture, by way of example, to show that their daily activity is used to
facilitate, or is directly derived from the drug activity that they’‘re controlling.
The only way that you can begin to get at these people is to go through a long,
complicated expensive investigation that allows you to bring sophisticated accounting
and other practices to bear to show that they are benefiting from a leadership
position, they are benefiting from the ability to put other people out on the street
through layers and layers of activity, corpérate activity in effect, to cause them ~-

that is to say, the individuals on the street -- to engage in direct criminal activity
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which vastly benefits the individual who is the head of the cartel. And of course, the
best example we have of this is the Columbians. Carlos Rodriguez Gacha hasn’t touched
a kilo of cocaine in 20 years. He's one of the richest men in the world. And iﬁ is
through racketeering laws that deal with the indirect leadership and the organizaticnal
skills that these criminals have. That’s what you’re attacking under R.I.C.0. You are
penalizing them in effect for taking those leadership skills and those organizational
skills and turning them to a purpose that society can ill-afford to continue to have
operating.

SENATOR WATSON: Mr. Gordnier.

MR. GORDNIER: Yes, ma'am.

SENATOR WATSON: If I may. We have those federal laws and we still can‘t capture
the big drug kingpins. What I‘m hearing is changes that will get these little people
at the bottom, but we don‘t -- you have the federal law available to use now, the
federal R.I.C.0. standards to use now.

- MR. GORDNIER: No, ma‘am, we don’t.

SENATOR WATSON: And we still ... Well, how can we change that in the state. We
can‘t do anything about the state. You're talking about organized -- the people you
just named -- you’re talking about international criminals, and we can’'t seem to get
our hands on them even with federal R.I.C.O.

MR. GORDNIER: Peter has a comment, and then I have one.

MR. GLICK: If I could just respond to the idea that we can use the federal law.
This is about four years ago, prior to the initial bill. The threshold 1limits, at
which the federal government would accept cases here in Los RAngeles, was virtually
$10,000. We were aware that the district attorney’s office was not accepting cars due
to the high burden of proof unless the net equity was in excess of $10,000. We were
aware ...

SENATOR WATSON: Is that a determination made on the part of the district attorney
eeo?

MR. GLICK: Yes, that was a ...

SENATOR WATSON: Then you've got a problem.

MR. GLICK: Well, we just didn’'t =-- we couldn’t go -- it was too much work is what
it was Dbecause we had to go beyond a reasonable doubt to prove this particular
forfeiture that by the time the net equity in the car -- I mean, by the time that we
held onto the car for any period of time and then finally sold it, there just wasn’'t
any value left in the car.

But, putting that policy and that problem aside, we knew that the drug dealers on
the s8treets were buying Suzukis which were worth $5,600. They were purchasing and

organizing their activities to fit into the federal guidelines. They knew what the
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limits are. I can tell a drug-related transfer or purchase of a vehicle because they
will go in and purchase with cash for §9,000 in four different payments because they
don’t have to meet the federal reporting standards. The criminals are so well
organized and so well aware of what -- I'm just talking about forfeiture on the assets
of individuals in dealing with drugs -- they‘re so well organized and they know so much
about the law and they’‘re so sophisticated. They know our policies in the district
attorney’s office of Los Angeles County. What I'm trying to indicate is that the
federal law only takes the big stuff. They 1look at the international criminal. Very
honestly, if it’s the policy of the Legislature that we aren‘t interested in getting
the 1little guys -- when I say little guys, I'm talking about the people that the feds
don‘t want -- then they should ignore the R.I.C.0. statute. But if they do have a
policy and we do have a policy that we do want to prosecute individuals who are
operating organized crime within our communities, then we should take a very strong
look at our federal law -- I mean, the R.I.C.O. statute, in an active R.I.C.0O. statute,
that our D.A. can enforce, because the feds aren’‘t going to do it.

MR. GORDNIER: Let me give you an example that may be closer to home, Senator.
There was a gentleman in the L.A. community called El Rader Browning and he worked with
a guy named Doc Holliday. They’'ve been involved in organized criminal activity for 20
years in your community here. As a result of the hard work of our unit, the local
pelice agencies -- and I'm talking Glendale, L.A.P.D., L.A.S.0., state agencies, any
number of civic agencies -- we were able to finally convince the federal government
that we ought to get involved in a joint investigation and prosecution of Mr. Holliday
and Mr. Browning. We did, we charged them with a continuing criminal enterprise, and
we were able to convict them for 1life in prison without the possibility of parole.
These were two of the major crack suppliers in L.A. They were not, however, federal
targets prior to the time that we worked with the federal government to explain to them
and demonstrate to them how important the Browning organization was. And that
underscores Peter’s point. Again, I do not want to criticize the federal government.
I want to make that clear. The difficulty is that the federal government has 50 states
and a whole lot of difficulties on the international scene to deal with. They have to
have priorities that, as Peter suggests, separates people into giant criminals and not
so-giant criminals.

SENATOR WATSON: Mr. Chairman.

MR. GORDNIER: Surely.

SENATOR WATSON: I am missing something in this discusgsion.

MR. GORDNIER: Surely.

SENATOR WATSON: What is it that stops you from going after Mr. Browning and a Doc
Holliday?
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MR. GORDNIER: Under state law, there is no law that will allow me to reach him,
period.

SENATOR WATSON: I beg your pardon?

MR. GORDNIER: Under state law, I can charge him with the conspiracy to distribute
drugs and I may be able to put him in prison for as much as five years.

SENATOR WATSON: So, you’re talkihg about enhancements? k

MR. GORDNIER: I'm talking, ma‘am, about a way to charge him with a criminal
activity for which he‘’s really responsible, which 1is to say, running a huge
organization that brings a whole lot of misery and creates a lot of criminal activity
in the L.A. area. And I can‘t do that under existing state law in an effective way.

SENATOR WATSON: You mean, we don’t have long enough terms. You need ...

MR. GORDNIER: No, I can’t charge him -- I can‘t charge him with all of his -- in
R.I1I.C.0., what you‘re charging the man with is creating, running, and perpetrating a
criminal organization which is precisely what Browning did. There is no state law that
will allow me to reach that, at the present time, in an effective manner. That is what
I'm telling you. Yes, I can charge him with a conspiracy under state law to distribute
narcotics. But that does not punish the man for his activity, much less allow me to
forfeit the homes that he owns in Glendale, the cars, the bank accounts, and the other
things that have been accumulated as a result of his life-long criminal activity. So,
he can go to prison for five years. He has a caretaker who sees that the cars, the
houses, the money, and everything are well taken care of, well shepherded so that when
he comes out of prison, he goes back and assumes control of the organization that was
well tended while he left. I cannot attack either his organizational c¢rimes, or the
organization that he’s created.

SENATOR WATSON: Well, I have a bill that’'s on the books, that’s SB 267, that was
patterned after New York’s syndicalism law, that allows you to stop activities if you
gsuspect that this group who has been involved in criminal activities before is pursuing
criminal activities again, even before they create the action. That’s on the books.

I am not thoroughly convinced =-- and maybe Mr. LaBrie can explain this to me --
that we don’t have on the books laws now that would allow you to go after these guys.
I think what I hear you saying 1is that the term, the sentences, are not long enough.
Don’t we have laws on the books that would allow them to go after a person suspected of
operating a drug ring? Don't we have laws on the books that require forfeiture of
property? Or don‘t we have laws on the books that prohibit you you wusing the
ill-gotten gains, gains from criminal activities? I’'m missing something somewhere. Am
I all off, Mr. LaBrie?

MR. LaBRIE: Well, I think what Mr. Gordnier is saying is that you have additional

elements that you can include in the c¢rime that allegedly this Mr. Holliday or Mr.
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Browning is perpetrating rather than just simply a conspiracy. Like vyou said, the
creation of and the wmeintenance and operation of the enterprise. fou’d use those
elements to do what you‘re talking about. What it dJdoes essentially, as a practical
matter, . is to create a basis for a longer prison term, the justification for a life
imprisonment. And I guess what ...

SENATOR WATSON: I‘m trying to get to what we need to do which we have not done.

MR. GORDNIER: The simple answer to that, Senator Watson, I think is simply to
fine-tune what’'s on the books. I don’‘t want to suggest ...

CHAIRMAN DEDDEH: What's on the books?

MR. GORDNIER: To fine-tune what is on the books.

SENATOR WATSON: Okay, we‘re getting somewhere now. All right.

MR. GORDNIER: Let’'s take the little R.I.C.O. law that we have in California. It
ig, in my opinion, a wonderful and positive step that the California Legislature
recognized the need for a little R.I.C.0. law. It is regrettable that the law is
constructed in the way it 1is simply because, as you earlier put it, and as the
committee has discussed it, we're talking about an issue of balance. &aAnd when you have
a law on the books that doesn’t work because the balance may be too much in one
direction, then you need to find a way to move it a little closer to the middle.

SENATOR WATSON: Yes, we all understand that. And I was misled by the examples
that vyou used because you’ve got federal R.I.C.0., and I don’t know why the feds
wouldn‘t come in and want to go after Doc Holliday and Browning.

MR. GORDNIER: They eventually did, but they had to be persuaded to understand
first that they should devote their precious resources to it. And again, it’'s
important that you understand essentially what Peter’s comment and what Ed Miller's
comment were earlier. There are so many, unfortunately, so many things on the plate of
every prosecutor that c¢an be addressed and perhaps should be, that prioritization
becomes an issue. And this is true at the federal level, as well as the state level.

SENATOR WATSON: Mr. Gordnier, we have thousands of laws on the books ...

MR, GORDNIER: Yes, ma’'am.

SENATOR WATSON: ... in the State of cCalifornia, the Penal Code. Maybe even
millions. '

MR. GORDNIER: Some days it seems like it.

SENATOR WATSON: Yes. I just need to hear from you what we need to fine~-tune. You
know, we sit there with 900 bills in our committee ...

MR. GORDNIER: You bet.

SENATOR WATSON: ... and I don’t know what subject we haven’t covered. (laughter)
In the last two years, we refined and we extended and we enhanced, and I found myself

voting for wiretaps, and that really ...
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MR. GORDNIER: And we were proud of you, Senator. (laughter)

SENATOR WATSON: You know, I’'m trying to figure out what we’'re guilty of, as a
state, as a legislative committee, as legislators. Maybe you can refine your remarks.
What do you need to have us do to fine-tune, so you can do the things you need to do?

MR. GORDNIER: I‘'m delighted to do that.

CHAIRMAN DEDDEH: Let me add to what Senator Watson is saying.

MR. GORDNIER: Surely.

CHAIRMAN DEDDEH: I don‘t think we are going to pass the federal R.I.C.0. bill in
California the way you would like it. That’s the way =-- I’m just telling you where I
come from.

MR. GORDNIER: I agree with you.

CHAIRMAN DEDDEH: Okay. Now, given that, to couple with what Senator Watson:is
saying, if I were to carry legislation on your behalf or Senator Watson or any one of
us sitting here, give us something which we do not have now on the books, (a), and (b)
that which also is doable. I don’t want to appear before Senator Lockyer’s committee
and get shot down by Senator Lockyer. Give me something that I can sell. Now, I
talked to my son, and he thinks the federal R.I.C.0. bill does not far enough, but
that’s one extreme ... (laughter)

MR. GORDNIER: Bless him.

CHAIRMAN DEDDEH: ... you see, that’s one extreme. I do not agree with him at all.
But I want something that I, in good conscience, can support, can vote for, and be
proud of carrying.

MR. GORDNIER: Let me suggest, and I appreciate ...

SENATOR McCORQUODALE: Chairman, let me just make it a little bit harder for him
NoW ...

MR. GORDNIER: Surely, Senator McCorquodale.

SENATOR McCORQUODALE: ... now that everybody ... (laughter)

MR. GORDNIER: Are you sure you're not on Judiciary?

CHAIRMAN DEDDEH: You‘ve got nine minutes to do it.

SENATOR McCORQUODALE: I think that the impression that the public has of the way
the laws are implemented is probably as important as your view of the 1law. And so I
think what you need to come up with is something that after it’s passed, we don‘t find
that law enforcement has infiltrated the local PTA with an undercover person who
encourages them to run a raffle which is illegal and then all the officers are elected
and prosecuted for doing it. And at the same time, something like this doesn’t happen
which is reported in here, where a person who killed another person was tape-recorded
while he was deoing the killing, tape recorder had belonged to the victim, and then the

appellate court overturned that case by saying that the murderer hadn’t given his
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permission.

MR. GORDNIER: Yes.

SENATOR McCORQUODALE: That‘s the type of thing that the public doesn’t understand.
And that's where we have a problem in just coming on our own, thinking of the law to
pass. And I think that law enforcement needs to recognize the same constraints and the
image that Lhe public sees of law enforcement and develops a case, a law that deals in
that way. We want to get those cases you use and you talk about, and you don’t want me
to t;lk about the PTA being infiltrated, but that’'s a worry that we have.

MR. GORDNIER: Trust me, my booster’s club is concerned about the same.

CHAIRMAN DEDDEH: You have seven minutes.

MR. GORDNIER: Seven minutes. Let me just very quickly tell you what you need to
do. You need to recognize first that in California a private party can bring a federal
treble damages civil R.I.C.0. action in state court. Now, if a private party can do
it, and if our courts recognize that that’s a valid and appropriate remedy for a
private party, there should be no reason why an appropriate treble damages civil
R.I.C.0. action should not be available to the public prosecutors against the big
criminals of this state. End of story.

So, what can you do? What you can do, I think, is as follows:

I think you can change or eliminate the definition of organized crime found in
Penal Code Section 186.2(d). That is one of the major things that prevents little
R.I.C.O. from working today.

Second, you should consider whether you s.uould create a R.I.C.O. crime. Now, let
me tell you why that might be valuable to you. Under the federal system, if you charge
a person with racketeering, and you alledge that he used his racketeering activity to
obtain or attain certain assets that have to be clearly delineated as the product of
that racketeering activity, not gained through other purposes. Upon his criminal
conviction, those can be declared automatically forfeited within the discretion of the
court, wmind you. The case that Mr. LaBrie referred to earlier, the Princeton New Port
case is reported in today’s L.A. Times, and there you will find that the judge tailored
an appropriate remedy of forfeiture. He didn’t forfeit everything. It was an
appropriate remedy within the discretion of our judge.

Third, the burden of proof for civil forfeiture needs to be changed -- not criminal
forfeiture ~-- civil forfeiture needs to be changed. Just as you changed it in asset
forfeiture, Jjust as you as a Legislature recognized the need in narcotics asset
forfeiture to allow an in rem proceeding with preponderance of the proof as the burden
of proof, and no criminal conviction required, which is now the law in California which
you wisely passed, you need to do the same thing in R.I.C.O., building in appropriate

safeguards. And that’s again, and I want to underscore this, why we come to this body
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as opposed to going to the initiative process. We want the safeguards in, we believe
in the due process balance.

I think that the last thing you need to do is to look at the asset distribution
formula under the current little R.I.C.O. law. The money that is taken from the
organized c¢riminals ought to be put back into the law enforcement ability to deal with
the organized criminals. Senator Deddeh, I think, posed a wise question to Mr. Miller
which is, wait a minute, if I'm on the board of supervisors, what I see myself doing is
saying, how come I'm giving you all of this money?

I want to point out that one of the -- in my mind -- interesting and appropriate
things that happened in the process of AB 1462 passing is that a compromise was reached
between the interest that the Legislature =-- with all of their knowledge, background,
and sensitivities had, and the interest of law enforcement -~ those of you who were
part of process, and it includes all of this panel, remember that the initial law
enforcement request was, we get it all. ©Nothing for gang intervention, nbthing for
mental health, nothing for education of both police officer; and prosecutors. And it
wasd the wisdom of the Legislature that changed that formula from the strict federal
formula to the formula that we now enjoy in California, which is a good formula, and
which is a sensible formula. So I would suggest to you that there 1is flexibility,
Senator Deddeh, that can be built in that will deal with the kind of question that you
raised to Mr. Miller.

CHAIRMAN DEDDEH: I°1ll be happy to put in some legislation next year incorporating
all or some of what you're suggesting, and let’s see if we can work it out with the
comunittee; and see if we could convince the Chair and members of the committee that
this is doable and reasonable, because we are supposed -- in my job as a legislator and
that of my colleagues, if we were asked publically, what’s your job? It is to pass
just and reasonable legislation. That is my job, really, if I can do it. 8o, if we
can have a just and reasonable vehicle that we can sell to our colleagues in the Senate
Judiciary, and Assembly Criminal Justice Committee, (or whatever the name ofkit is
right now), then we’ll do it.

But I don’'t think the Legislature and myself included, and I am relatively a
congervative Democrat who votes for law and order issues, but I get very nervous
because o©of my background, I get very nervous in voting for some legislation that may
imperil my civil rights and my civil liberties in the gquest of punishing a criminal
somewhere. Now this is the balance that Senator Watson is talking about, Senator
Bergeson is talking about, Senator McCorquodale, Assemblyman Tucker, and all of our
colleagues. You are the experts, Help us develop some kind of legislation of this
nature that I can probably carry or Senator Watson, Senator . Bergeson, or any one of usg

can carry. But I don’‘t want to go -~ I don‘t think I can vote in good conscience for
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the federal R.I.C.0. bill the way Mr. Miller described it. 1I‘d be very nervous before
i‘d vote for it. I wouldn’t vote for it.

MR. GORDNIER: Let me, in closing, Senator ...

CHAIRMAN DEDDEH: 1Is that a fair statement? I couldn’t vote for it.

MR. GORDNIER: I will tell you that ~-- and I‘m sure Mr. Glick djoins in thisg
comment, as does Mr. Coplen, and I‘'m sure Mr. Miller would -- the goal of every
progsecutor is to put into jail those people who ought to be put into jail in a fair
way . And the goal in the asset forfeiture area is exactly the same. To take from
those who ought to have assets taken, those assets which should be taken in a fair way.
Aand I pledge to you that in working with you, we’ll tap into some resources that will
allow us to do that. I will tell you that Mr. Blakey, who was mentioned by Mr. Miller,
is prepared to work with us at no cost to the State of California to develop an
appropriate law, as is the attorney general of both the states of Arizona and
Washington which have state laws and have an experience that will be helpful, I think,
to the members of the Legislature. So, we’ll look forward to developing a good law
with vou. Thank you.

MR. LaBRIE: Well, John, you know, another thing I think we both should do. I have
a request for that, those rules, those new rules that the federal ... {(cross talking)

MR. GORDNIER: The federal guidelines.

MR. LaBRIE: ... has promulgated, and they represent some of the limitations that,
I think, the committee here was suggesting we should take into consideration.

CHAIRMAN DEDDEH: Okay.

MR. GORDNIER: Thank you for your kind attention, I appreciate it very much.

CHAIRMAN DEDDEH: Thank you very much. And Peter, is it?, thank you.

MR. GLICK: Thank you.

CHAIRMAN DEDDEH: Thank vyou very much for being here. Unless somebody is very

compelled to make a statement, these proceedings come to a close.
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