Golden Gate University School of Law

GGU Law Digital Commons
Theses and Dissertations

Student Scholarship

4-30-2014

A Structural Comparison of African Union [AU]
and Organization of American States [OAS]
Through the Lens of Conflict Management and
Human Rights
Samuel Bamidele Akingbulu
Golden Gate University School of Law

Follow this and additional works at: http://digitalcommons.law.ggu.edu/theses
Part of the Comparative and Foreign Law Commons
Recommended Citation
Akingbulu, Samuel Bamidele, "A Structural Comparison of African Union [AU] and Organization of American States [OAS] Through
the Lens of Conflict Management and Human Rights" (2014). Theses and Dissertations. Paper 57.

This Dissertation is brought to you for free and open access by the Student Scholarship at GGU Law Digital Commons. It has been accepted for
inclusion in Theses and Dissertations by an authorized administrator of GGU Law Digital Commons. For more information, please contact
jfischer@ggu.edu.

GOLDEN GATE UNIVERSITY SCHOOL OF LAW

A STRUCTURAL COMPARISON OF AFRICAN UNION [AU] AND
ORGANIZATION OF AMERICAN STATES [OAS] THROUGH THE LENS
OF CONFLICT MANAGEMENT AND HUMAN RIGHTS

BY

SAMUEL BAMIDELE AKINGBULU

•

SUBMITTED TO
THE GOLDEN GATE UNIVERSITY SCHOOL OF LAW, DEPARTMENT
OF INTERNATIONAL LEGAL STUDIES,
IN FULFILMENT OF THE REQUIREMENT FOR THE CONFERMENT
OF THE DEGREE OF SCIENTIAE JURIDICAE DOCTOR {SJD).

COMMITTEE MEMBERS

PROFESSOR CHRIS 0KEKE {CHAIRMAN}
PROFESSOR REMINGUS CHIBUEZE {MEMBER)
PROFESSOR BENNEDITTA DURAMY {MEMBER)

SAN FRANCISCO, CALIFORNIA
APRIL 30th, 2014

A STRUCTURAL COMPARISON OF AFRICAN UNION [AU] AND ORGANIZATION
OF AMERICAN STATES [OAS] THROUGH THE LENS OF CONFLICT
MANAGEMENT AND HUMAN RIGHTS

BY
SAMUEL BAMIDELE AKINGBULU

Barrister and solicitor of the supreme court of Nigeria,
SJD Candidate, Golden Gate University school of Law, San Francisco
LLM California Western School of Law, San Diego California
BL, Nigeria Law School Vitoria Island, Lagos
LLB, Ogun State University, Ago -lwoye, Nigeria

ii

TABLE OF CONTENTS

PAGE

CHAPTER ONE

1.

Introduction ............................................................................. 1

1.1

History, Culture and Political Development of Countries Constituting the
African Union and the Organization of American States ..................... 1

1.2

African Union ............................................................................ 2

1.2.1

History and Formation of the African Union ......................................2

1.3

Historical Background of Nation Members Constituting the African
Union ...................................................................................... 5

1.4

History and Formation of OAS ...................................................... 8

1.5

Historical Background and Cultures of Member Nations Constituting the
OAS, by Region:- North America, Central America, South America and the
Caribbean ................................................................................. 10

1.5.1

North America ............................................................................ 11

1.5.2

South America ........................................................................... 15

1.5.3

Central America .......................................................................... 16

1.5.4

The Caribbean ........................................................................... 18

1.6

OAS Member Nations- Religion ................. ..... ......... ... .. ................ 21

1.6.1

North America ............................................................................21

1.6.2

Canada ....................................................................................22

1.6.3

Latin America & Mexico ...... ......................................................... 22

1.6.4

Caribbean .................................................................................23

1.7

Cultures and Religions of African Nations Forming the African Union .. 25

iii

1.8

Africa Political Development.. ................................................... 29

1.9

OAS Member Countries- Political Development. .......................... 36

1.9.1

North America .................. .. .....................................................36

1.9.2

South America ........................................................................ 38

1.1 0

Africa - Economic Development & Growth .................................... 40

1.11

OAS Member Nations - Economic Development. ..... ............. ........ .46

1.11 .1

North America ...... .................................................. ........... ....... 46

1.11.2

South America ... ............ .................. ...... ........ ..... ...... .... ...... ... ..48

1.11.3

Central America ................ ....... .... .... .................... ............... ...... 50

1.11.4

Caribbean ....................................................... ......................... 51

1.12

Regional Organizations .............................. ........ ......................... 53

1.13

Why the Increased Need for International Regional Organizations &
Political Alliances in Today's World ..........................................................56

1.14

AU and OAS Comparison of Purpose ............................................58

1.15

Suggestions and Recommendations ... ......... ...................... ........... 59

1.16

Conclusion ....................... ............... ............... ........ ................... 61

Chapter Two
2:0

Structural examination of the African union and organization of American
States ...................................... ...... ......... ........ ...... ......... ... ... .... 63

2:1

The African Union: The components ............. ................................ 63

2:2

The Organization of American States - Component. ......................... 65

2:3

Comparative Analysis of the structures of AU and OAS ...................... 68

iv

2:4

The Power of suspension and instruction by the OAS Genera Assembly
and the Au General Assembly ............. ...................................... ..75

2:5

Power to appoint by AU and OAS General Assembly ....................... 78

2:6

Executive Council consultation of ministers of foreign ..................... 82

2:7

The meeting of Affairs of the OAS, the Pan-African Parliament of AU .. 82

2:8

OAS council and ECOSOC of the African Union ............................. 83

2:9

The General Secretariat. .................... ......................... ................ 86

2:10

The Human Right Commission ................................................... .88

2:11

The AU and OAS Human Rights ... .. ............ ........ ....................... 104

2:12

Jurisdiction of Inter-American court of Human and people's Rights .... 105

2:13

The Relationship between a commission and a court

2:14

The Advisory and peaceful settlement of disputes of OAS and AU courts

2:15

Other structures of the Au and OAS ..................... ....... .. ................ 111

CHAPTER Three

3.0

Case Study of the Conflicts in Burundi and Columbia ... .......... ........ 118

3.1

Conflict Management of the OAS and the AU .. .. ......... ...... .............. 118

3.2

The Burundi conflict. ... ....... ........ .. ... ... ......... .. .... ........ .. ... .......... .125

3:3

Peace-Keeping Structures of the AU ........................... .. ............... 128

3.4

African Union Efforts to Mitigate the Burundi Crisis ......................... 129

3.5

The Ceasefire Peace-Keeping Mandate by the AU ... ....................... 130

3.6

Operational Tasks ............ .. .............. ............... ............... ......... .. 131

v

3.7

The UN's Role ..................... ............. .......... .................. .......... 132

3.8

Columbia ............................................................................... 133

3.9

Management of the Columbia Crisis by the OAS .................. ......... 134

3.10

Noted Violations - Columbia Conflict. ............ ............................. 137

3.11

OAS/MAP Efforts in Columbia Peace Process ............ ......... .......... 138

3.12

Recommendations ..................................... .............................. 139

3.13

Peace-Building and Demobilization lnitiative ....... .. ... ..................... 141

3.14

Contemporary or Ongoing Crisis in Africa ...... ..................... .......... 145

3.15

Ongoing Protests in the Americas ...... ......... ........... ...................... 149

3.16

Accountability (case-laws) in the Conflicts in Columbia and Burundi..159

3.17

Prosecution of Perpetrators of Genocide, War Crimes and Crimes against
Humanity and Other Related Offences in Burundi, Columbia and Other
Nations Where Similar Atrocities Were Committed ... ... .. ...... ..... ....... .160

3.18

Conviction for Conflict-Related Cases of Rape and Murders in
Columbia ......... .................... .. .............................................. .... 168

3.19

Child Soldier Recruitment Crimes .... .... ... .. ...... ... ...... ...... .... ..... ..... 168

3.20

The Special Court of Sierra Leone Judicial Precedent on Accountability for
Atrocities Committed Against Children -Child Soldiers .................... 171
Suggestions and Recommendations
Conclusion

CHAPTER FOUR

4.0

Case Studies of Fundamental Human Rights Decision in OAS
and the AU .................................... ....................................... 183

vi

4.1

Human Rights in OAS ..... ......................................................... 185

4.2

A Look at African Human Rights Cases ....................................... 192

4.3

OAS and AU vis-a-vis minority rights .... .. ..... .. ... .. ........ .... .... ... .. .... 206

4.3.1

The Endorois Welfare Council of Kenya's Case ................. ........... 207

4.3.2

The Ogoni Case of Nigeria .......................................................209

4.3.3

The Maya Case of Southern Belize .................................. .......... 213

4.4

Some of the Obstacles to Effective Functioning of African Commission on
Human and Peoples' Rights .................................................... 214

4.5

African Human Rights New Development .................................. 215

4.6

Suggestions I Recommendations ............................................. 217

4. 7

Conclusion ..........................................................................219

CHAPTER FIVE

5.1

Achievement of OAS & AU ............................................ ........ 221

5.1.1

Effectiveness of OAS ................ ................................. ......... .225

5.1.2

OAS on Security .................................................................225

5.1.3

Success of OAS on Security Crisis management in the
Hemisphere ..................................................................... 226

5.1.4

OAS & Human Development. ............................................... 230

5.2

Effectiveness of the African Union ............................... ......... 231

5.2.1

The Role and Functions of Peace and Security Council. .......... 232

5.2.2

The Use of Sanctions ..... ............................. ....................... 233

5.2.3

AU Endorses Harmonized Concept of Operation for Mali
Intervention ... .... .... ..... ......... .. .... ... ... ......... .... ... .. .. ....... .... 234

vii

5.2.4

AU on Electoral Process ................................................... 237

5.3

Suggestion/Recommendation ........................................... 238

5.4

Conclusion ....................................................................241

J

0

D

D
D
D

0

D

;)

D

D
D
D
D

D

D
D

D

•
J

D

u
D

i)

D

viii

ix

DEDICATION

J
To my late mom, Sekonla Akingbulu and late sister Funke Akingbulu

And to

My father, Ernest Olatunji Akingbulu, my elder brother Martins Akin lose Akingbulu, my
younger brother, Akinyemi Akingbulu. And my loving children: Adedotun, Adesola and
Adedamola - I love you all.

X

ACKNOWLEDGEMENT

Many thanks go to the following people for their support and unflinching
assistance in writing this Dissertation:
My Esteemed Dissertation Committee Supervisors at Golden Gate University, San
Francisco, California, Unites States of America.
1. Prof. Charles Okeke (2) Prof. Remnigus Chibueze (3) Prof. B. F. Duramy
I also thank the following family members and friends for their support and
encouragement; Felix Olamide Ohunyeye, Akinwale Orunesajo, Akin Aluko, Kunle
Okulenu, Donald Morebise, Sehinde Johnson, Robert Chang, Novin Nnek, Emmanuel
Chime, Segun ljibayiwa and Harry Delu.

1

CHAPTER ONE
1.0

INTRODUCTION

1.1

History, Culture and Political Development of Countries Constituting the
African Union and the Organization of American States
It will be ideal here to trace the African history and political development to
uncover some of the foundational elements of the major problems confronting
Africa.

The most conspicuous symptom of Africa's afflictions is its slow

development-economically, socially and politically.

Moreover, this issue is

underscored by Africa's long-enduring platform of compelling concerns: lack of
long-term unity and consistent application of agreed policies among member
countries and their leaders; high-scale conflicts; environmental problems;
corruption and governmental mismanagement.

It is my belief that these

unresolved matters markedly impede the AU's 1 ability to perform its objectives for
a more unified and advanced Africa.

This paper explores this thought.

The

history, cultures, political and economic developments of the member nations
that constitute both the AU and the OAS are explored in this chapter as a base
for the ideas and observations set forth in the rest of this work. The Chapters 1
will focus on history, culture, politics and economy of countries in both
organizations, and comparative analysis of the structures of both organizations.
Chapter 2 deals with The Structural Examination of OAS and AU. Chapter 3 will
focus on case study of the conflicts in Burundi and Colombia and relevant
domestic and international cases on accountability of war crimes. Chapters 4 will
1

Africa Union was founded in 2002, see www.au.int/en. See also Anyway Sithole,The African Peace and Security
Mechanism's Crawl from design to reality: Was the Libyan crisis a depiction of severe limitations. African journal of
Conflict resolution Vol. 12 No. 2 2012 page 113

2

be dedicated to basic fundamental human rights cases in OAS and AU. Chapter
5 will contain the Conclusion.
1.2

The African Union

1.2.1 History and Formation of the African Union
The founding of the African Union can be traced to the formation of its
predecessor organization, the Organization of African Unity2 . The OAU stemmed
from the Pan-African movement that was started outside the continent of Africa
by Black intellectuals of African descent in the diaspora, the U.S., the Caribbean
and Europe. The movement was launched for the protection of Black people
against exploitation and racism.

It was also propagated for the dignity and

uplifting of Black people internationally3 .
The first Pan-African congress convened in London in 1900.

Other

meetings followed thereafter in Paris (1919), Long and Brussels (1921 ), London
and Lisbon ( 1923 ), and New York ( 1927). These congresses are said to have
been organized chiefly by W.E.B. Dubois. They were initially arranged for the
purpose of bringing about gradual African self-government and interracialism 4 .
Later, in 1944 several African organizations and leaders gathered in
London and collaborated to form the Pan-African Federation, established to
advocate African autonomy and independence. The Pan-African movement was
strengthened when Ghana became the first Black African country to gain
2

The OAU was founded in 1963, Vincent 0 . Nmehielle, The African Union and African Renaissance : A new era for
Human Rights Protection in Africa? Singapore Journal of international & comparative Law (2003) 7 pg 412
3
Abdalla Bujra. "African : Transition from the OAU to the AU," lecture delivered at Acarsod, Tripoli : Libya on
September 23, 2002 . www.dpmf.org/meetings/from-oau-aj.html (retrieved Sept. 6, 2012). Transition from OAU to
the AU .
4
1bid.
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independence and organized the All-African Conference in 1959.

This event

occurred at a time when most African countries were contending against colonial
rule 5 .
The Organization of African Unity (OAU) was formed in 1963 in AddisAbaba, Ethiopia
"to promote the unity and solidarity of the African states; to coordinate and
intensify their various efforts so as to have the peoples of Africa achieve a better
life; to defend the sovereignty, territorial integrity and independence of its
members; to work to eradicate colonialism from Africa 6 .

However, eventual

discontentment with the organization's perceived ineffectiveness and lack of
intervention in the Somalia, Rwanda, and Republic of the Congo conflicts led to
the 1999 summit of African leaders in Sirte, Algiers to discuss the state of the
OAU and resolutions. The process leading to the adoption of the constitutive Act
and the subsequent establishment of the AU began at the Algiers summit in

The OAU was disbanded when the AU was created in 2002 through the
adoption of the Constitutive Act of the African Union and the organization's
inauguration. Today all 54 African states are members of the AU. Notably, "The
African Union is the world's only regional international organization that explicitly
recognizes the right to intervene in a member state's affairs on humanitarian and

5

Ibid.
P. Mweti Munya, TheOrganization of African Unity and its role in regional conflicts Resolution and Dispute
settlement: A critical Evaluation Boston College Third world Law journal pg 544 Volume 19 issue 2 Article 11999
7
Ntombizozuko Dyani Mhango, Reflections on the African Unions Right to Intervene, Brooklyn Journal of
International Law Vol. 38 2012 number 1. Pg 8
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4

human rights grounds. 8"

It is furthermore expected to be a much stronger

organization than its forebear, the OAU.
The African Union's objectives include achieving the increased unification
and greater unity and solidarity between the African countries
and the peoples of Africa; defend the sovereignty, territorial integrity and
independence of its Member States; accelerate the political and socio-economic
integration of the continent; promote and defend African common positions on
issues of interest to the continent and its peoples; encourage international
cooperation, taking due account of the Charter of the United Nations and the
Universal Declaration of Human Rights; promote peace, security, and stability on
the

continent;

promote

democratic

principles

and

institutions,

popular

participation and good governance; promote and protect human and peoples'
rights in accordance with the African Charter on Human and Peoples' Rights and
other relevant human rights instruments; establish the necessary conditions
which enable the continent to play its rightful role in the global economy and in
international negotiations; promote sustainable development at the economic,
social and cultural levels as well as the integration of African economies; living
standards of African peoples; coordinate and harmonize the policies between the
existing and future Regional Economic Communities for the gradual attainment
of the objectives of the Union; advance the development of the continent by
promoting research in work with relevant international partners in the eradication
of preventable diseases and the promotion of good health on the
8

Article 4 (h) of the constitutive act, right of the Union to intervene in a Member State pursuant
to a decision of the Assembly in respect of grave circumstances, namely: war crimes, genocide and crimes against
humanity;

5

continent. 9 ; to increase global cooperation in the organization's goals; to aid in
the long-term implementation of democratic values and leadership within 10 .
1.3

Historical Background of Nation Members Constituting the African Union
Africa is often referred to as the cradle of civilization. Africa is the world's
second largest and second most populous continent (after Asia). It is here that
many ancient African civilizations evolved and flourished-including Egypt, Kush,
Mali, Songhai, and Axum. It is certainly not widely known, but black scholars
have focus on Africa as a source of pride and as the cradle of the world's earliest
civilization since the beginning of the 19thth century 11 . However, a reflective look
at the development certainly reveals Africa as the cradle of world civilization and
development. This becomes more glaring and foundational when we view
development, not only from the classical conceptual framework of economics, but
from the organistic standpoint of multi-dimensional concept which comprises the
physical, the spiritual, the political, the ethical, socio-political, scientific and
technological. In all these facets of development, Africa and the Africans have
made tremendous contributions. Africans, through their reflective attitudes to
society, have helped to add value to changes, improvement and innovations of
African societies and the world at large. This is viewed from the perspective that,
philosophy is a reflective activity, which is prevalent in every society. In this paper
therefore, we are going to see how African reflective activities (philosophy) have

9

Article 3 (a-n) of the AU Constitutive Act.
Ibid.
11
Legrand H. Clegg II, A brief History of Africentric Schorlarship. The Journal of Nile Valley Civilization vol. 1, No. 1
sept. 21, 1999
10
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been used or applied in adding value to our society (development). 12 To majority
of western historians, sociologist, anthropologist, and scholars, Africa has no
history, no philosophy as such.13
The continent of Africa is made up of its 54 individual countries including
Western Sahara and South Sudan, the continent's newest country. Africa with a
population of over 1 billion people accounts for 14% of the world's human
population.

It also contains the Nile River, the world's longest river, and the

massive Sahara Desert, the world's largest desert. Africa is bordered by the
Mediterranean Sea to the north, both the Suez Canal and the Red Sea to the
northeast along the Sinai Peninsula, the Indian Ocean to the east and southeast,
and the Atlantic Ocean to the west. 14
The African continent is divided into four regional blocs: West Africa, East
Africa, Central Africa, and North Africa.

Each region contains peculiar

characteristics and diversities of culture, politics, economics, and religion. This
segmentation occurred over time during the gradual and "extraordinary sweep of
the continent's development-from the first emergence of humans; to the rise
and fall of the native kingdoms and empires; the increasing interference of
European Traders and colonists in African affairs; the African slave trade; the rise
and end of European imperialism and exploitation of the land's rich resources;

12

S.A Ekanem, African Philosophy and Development: A comtemprorary Perspective. African Journal of Philosophy
vol9 (1) 2006 pp85-86 ISSN: 119-443X
13
1bid.
14
World Atlas, Africa, n.d., http://www.worldatlas.com/webimage/countrys/af.htm (retrieved September 28,
2012).
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post-independence turmoil; and the establishment of today's independent African
nations. 15"
It is without doubt that contemporary political and economic problems are
rooted in Africa's history of colonialism, political mayhem, economic corruption,
and rampant group conflicts. Even today tribal and ethnic leaders resolutely cling
to power for long periods, usually imposing dictatorial regimes that suppress
human rights and impede the growth of their communities. These are aspects of
the African story that I will critically explore later in this paper. It is my belief that
these prevailing issues, long unmitigated, continue to weaken the African Union's
ability to coordinate the orchestration of a progressed, economically feasible
Africa; to protect and uphold the continental states' development, integrity and
independence 16 ; and to greatly improve the quality of life for the African peoples.
Further plaguing the continent are the spread of AIDS; the criminal
siphoning of donated foreign funds and humanitarian aid; extreme hunger and
disease; adverse climatic conditions and compromised agriculture. Africa faces
these onslaughts daily17 . Moreover and compellingly, the effects of colonial rule
and its arbitrary partitioning of the continent between 1880 and 1914 resulted in
ugly consequences that continue to haunt post-independence Africa.

15

The

Dr. Samuel Kesule, The History Atlas of Africa, From the First Humans to the Emergence of a New South Africa,
(New York : Macmillan, Inc., 1998).
16
Coalition for the International Criminal Court, African union, n.d. http://www.iccnow.org/?mod=au (retrieved
Nov. 26, 2012).
17
Dr. Samuel Kesule, The History Atlas of Africa, From the First Humans to the Emergence of a New South Africa,
(New York: Macmillan, Inc., 1998).
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ramifications

include societal,

political

and

economic dysfunctions,

and

secessionist conflicts such as those in Uganda, Congo, and Nigeria 18 .
1.4

History and Formation of the OAS

The OAS is one of the world's oldest international regional organizations.
The organization was established on April 30, 1948 and is comprised of 35
member states that have each ratified the OAS Charter. 19 The OAS membership
is comprised primarily of countries situated in South America, North America,

18

Coalition for the International Criminal Court, African union, n.d. http:Uwww.iccnow.org/?mod=au (retrieved
Nov. 26, 2012).
19
Eideman Esfaye, Recent Debates on the Development State in Africa, October 2, 2012,
http:l/eidmon.wordpress.com/2012/10/02/recent-debates-on -the-developmental-state-in-africa/
(retrieved
November 1, 2012). Author referenced A Democratic Developmental State in Africa? a concept paper by Dr.
Omano EdigheJi, Centre for policy studies (Johannesburg : May 2005). See also www.cps.org.za.

9

The genesis of the OAS hails back to the inter-American system.
"Although some scholars trace the antecedents of the inter-American system
back to the Congress of Panama orchestrated by Venezuelan general and
liberator Simon Bolivar in 1826," it was not until 1889 that the North, South and
Central American states elected to hold periodic meetings to construe a "shared
system of norms and institutions."20

October 1889 to April 1890 saw the

convening of the First International Conference of American States in
Washington, D.C. This meeting was held for the following reasons: 21 For the
purpose of discussing and recommending for adoption to their respective
Governments some plan of arbitration for the settlement of disagreements and
disputes that may hereafter arise between them, and for considering questions
relating to the improvement of business intercourse and means of direct
communication between said countries, and to encourage such reciprocal
commercial relations as will be beneficial to all and secure more extensive
markets for the products of each of said countries 22 .
The 18 American States that participated in this conference mutually
determined to "constitute the International Union of America Republics for the
prompt collection and distribution of commercial information 23 .

The second

international conference convened from 1901 - 1902, and another meeting was
held in Buenos Aires in 1910. At this meeting, the name of the organization

20

Organization of American States, 2012, http://www.oas.org/en/about/our history.asp (retrieved December 1,

2012).
21
22

23

Ibid.
Ibid.
1bid.
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was changed to the Union of American Republics before being later changed to
the "Pan American Union?4"
However, the World War II experience convinced the organization's
members that unilateral action could not ensure the territorial integrity and
protection of the American nations in the event of outside continental
aggression.

As a result the organization adopted a system of collective

securitl5 . The Inter-American Treaty of Reciprocal Assistance, known as the
Rio Treaty, was signed into effect in 1947 in Rio de Janeiro. 26
The OAS was conceived at the ninth International Conference of
American States.

This meeting was held in Bogota, Columbia from March -

May, 1948 and was signed into existence by 21 countries. 27 The meeting also
adopted the "American Declaration of the Rights and Duties of Man," the world's
first general international human rights instrument. 28 The OAS was formed to
promote economic, military, and cultural cooperation among the members. 29
1.5

Historical Background and Cultures of Member Nations Constituting the
OAS, by Region-North America, South America, Central America, and the
Caribbean.

24

See lnfoplease online encyclopedia, Organization of American States, 2005,
http://www.infoplease.com/encyclopedia/history/organization-american-states.html (retrieved December 2,
2012) .
25
See OAS Department of International Law, B-29: Inter-American Treaty of Reciprocal Assistance (RIO Treaty),
n.d., http://oas.org/juridico/english/Sigs/b-29.html (retrieved December 1, 2012).
26
Global Research Center on Globalization, The Organization of American States (OAS} Without the U.S. An
Alternative, 2010, http://www.globalresearch.ca/the-organization-of-american-states-oas-without-the-us-analternative/18275
27
1bid.
28
See the preamble to the OAS Charter
29
Encyclopedia of the Nations, The United States of America, 2012
http://www.nationsencyclopedia.com/economies/Americas/United-States-of-America.html (retrieved November
29, 2012)
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1.5.1 North America: The North American continent houses the OAS North American
member nations of The United States, Canada, and Mexico. These neighbors
are each storied with complex histories and evolutions. The United States of
America "is the third largest country in the world in area behind Russia and
Canada."30 A relatively younger nation among other world that tout far longer
antiquities, the U.S. has a substantial and varied history of indigenous habitation
prior to European arrival and settlement;

British rule and colonization,

contentions with the French, territorial wars with Mexico, impressive democratic
governmental

and

political

development;

The

American

Revolution

for

independence from British rule; African enslavement, the Civil War, and abolition
of slavery, industrial and economic evolutions; global war participation and
formulation of pivotal international alliances; and an enviable emergence to
global prominence that rates it the foremost world power today.
With an entire land area of 3,717,792 square miles 31 ,

The United States

has grown from the "original 13 British colonies into 50 states and one federal
district."32 This land total includes the 50 states and the District of Columbia, but
not the nation's dependent territories 33 . The states "all share sovereignty with the
federal government and have their own state constitution, legislature, judiciary,
executive branch and capital city. 34" The 48 American continental states are

30

Encyclopedia of the Nations, United States of America, n.d., http://www.
nationsencyclopedia.com/economies/Americas/United-States-of-America.html (retrieved November 29, 2012)
31
History.com, The States, 1995-2012, http://www.history.com/topics/states (retrieved November 29, 2012).
32
1bid.
33
Encyclopedia of the Nations, United States of America, n.d., http://www.
nationsencyclopedia.com/economies/Americas/United-States-of-America.html (retrieved November 29, 2012)
34
1bid.
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located between Mexico and Canada 35 .

Mexico borders the country on the

Southwest, while Canada shares its northern border.

The western coast is

bounded by the Pacific Ocean, while the Atlantic Ocean and the Caribbean Sea
adorn the eastern shoreline. Alaska, the 49th state to join the Union, is the
largest U.S. state and the largest peninsula in the Western hemisphere 36 . It is
located to the "extreme northwest" of the North American continene7·

Hawaii

was the 50th state to join the union in 1959 under President Dwight Eisenhower 38
and is located in the Pacific Ocean, midpoint between Asia and North America 39 •
"The United States also controls a number of small islands in the Caribbean and
the Pacific, including the Virgin Islands. The territory of the U.S. Virgin Islands
consists of 3 islands and small cays in the Caribbean. The 3 main islands are St.
Croix, St. Thomas, and St. John. Combined, these islands have a total area of
135 square miles. 40 " The nation's capital is Washington, D.C.

The U.S. is home to what is perhaps the world's most diverse population
of people.

With its constitutional protections of human rights and freedoms, the

country is enjoyed by people of all genre, race, religion and creed.

Native

indigenous peoples, Caucasians with roots in Europe; Blacks and AfricanAmericans with genealogies rooted in African and the Caribbean; Spanish
Americans whose ancestry may be traced to Latin American and other Spanish-

35
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speaking countries; Middle Easterners; Jewish-Americans with roots in Israel and
Europe; and Asian-Americans from China, Japan, and Indonesia.
America's neighbor, Canada, occupies most of the northern half of North
America and is the world's second largest sovereign country 41 .

According to

archeological finds, Canada was first visited many thousands of years ago by
Aboriginal peoples, known as "The First Nations" who inhabited the land for
about 10,000 years. 42 The first European explorers, the Vikings, encountered
numerous well-established Aboriginal settlements along the coast around the
year 1000 and went on to settle in what is now known as L'Anse aux Meadows in
Newfoundland.

In the late 15th century and 16th century, French explorers, led

by Cartier and Champlain, navigated the land along the Atlantic coast where
permanent settlements were established 43 .

Concurrently, British explorers

explored and settled the land as well. Wars between the British and French led
to British victories and domination of the region.

Canada's eventual

independence from the British Empire was officiated via the Status of
Westminster in 1931 and finalized in 1982 through the Canada Act 44 . Canadians
retained their status as British subjects until the new Citizenship Act of 1977.
Today, the nation has evolved into a thriving world power and economy. It
is "a decentralized federation of ten provinces and three territories, governed
41
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42
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(retrieved November 30, 2012).
43
H.H. Miles, edited by Robert Guisepi, 2002, Canada, An Early History, Cartier Explores Canada, French Attempts
at Colonization, 2002, http://history-world.org/Canada%2 C%20 Cartier%20Explores.htm (retrieved November 30,
2012).
44

The Canadian Encyclopedia, Constitutional History, 2012, http://www.
thecanadianencyclopedia.com/articles/constitutional -history (retrieved December 3, 2012).

14

as a parliamentary democracy and a constitutional monarchy with Queen
Elizabeth II as its head of state. 45" Following the end of World War II, Canada
continues to support "multilateralism abroad and socioeconomic development
domesticalll6 ." Diverse components of "Aboriginal, French, British and more
recent immigrant customs" form Canadian culture 47 . The official languages are
English and French.
Nestled south of its North American counterparts, Mexico borders just
southwest of the U.S. on the southernmost part of the North American continent,
Mexico's mainland is 761,606 sq mi 48 . The country is made up of 19 states and
one federal district. It is the third largest country in Latin America and has the
largest population-more than 100 million-making it the home of more Spanish
speakers than any other nation in the world. 49 " The country is often considered
"part of Central America" due to the language and cultural heritage it shares with

°

its5 Central and South American neighbors.

The mutual facets include its

ancient habitation of indigenous civilizations, such as the affluent Olmec, Mayan,
Toltec, and Aztec cultures 51 ; Spanish exploration, European imperialism and
45
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religious impositions; rebellions against colonization; and post-independence
political and civil conflicts.

After decades of frustrating campaigns and wars,

Mexico finally won independence from Spain on August 24, 1821 . Although
Mexico currently confronting a human Rights crisis. Headlines document the
overt violence that has claimed more than 50,000 lives since December 11 , 2006
when President Felipe Calderon launches the war on drug. Yet beneath the
bloodshed, the erosion of rule of law and the systematic violation of human rights
in the context of the armed conflict caused by the drug war has created a more
profound crisis in Mexican society, one whose causes and effects are not illdefined but often purposely absurd. 52
1.5.2 South America:

Cumulatively the fourteen South American OAS states

comprise a land area of 16,430,000 sq. miles and a population of 918,720,588 53 .
With a 4,176.000 annual
growth 54 , South America is said to rank fourth in total land mass after Asia, Africa,
and North America 55 .
cultures.

The South American countries bear rich histories and

Food, music, dancing, arts, crafts, and architecture were the ways

indigenous cultures of Latin America were traditionally expressed before being
adulterated

by

the

influences

of

European

and

Spanish

colonialism.

Nonetheless, most of these countries still hold traditional carnival celebrations,

52
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such as the annual Rio de Janeiro and Bahia carnivals in Brazil, and the annual
"Alegria porIa vida" carnival in Managua, Nicaragua 56 . Latin American culture is
a mixture of multiple ethnicities and cultural expressions from around the globe.
Evident within these regions are the culture of the indigenous people who
inhabited the land long before the Europeans arrived; European and Spanish
influence (language, religion); and there is the prolific presence of African
cultures brought about through slave trade, now well-embedded within Latin
American ways of life 57 .
1.5.3 Central America is a tropical region of seven small countries located on the
isthmus that lies between Mexico and South America 58 . Positioned on the
"southernmost region of North America" this area of land connects the continents
of North America and South America and separates "Pacific Ocean to the west
from the Caribbean Sea." 59 Before the first arrival of European explorers to the
region, Central America was inhabited by "various nomadic and sedentary
cultures- the Mayans, Chiapas and Yucatan 60 ."

Spanish conquistador Rodrigo

de Bastidas was the first to establish Spain's claim to the isthmus," sailing along
the Darien coast in March 1501, but he made no settlement61 ."

Christopher

Columbus visited the area a year later during his fourth voyage, but he did not
56
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settle the area either62 .

Other Spanish navigators followed shortly thereafter,

"some seizing natives as slaves, and in 1509 Fernando V, the king of Spain,
granted concessions for colonization of the region to Alonso de Ojeda and Diego
de Nicuesa. 63 "
Central America experienced several independence movements and
conflicts against Spain and Mexico from 1811 to 182364 . The nation of Central
America was formed when officials, nominated from all the Central American
provinces, convened in Guatemala on July 1, 1823 and declared full
independence from Spain, Mexico and all foreign nations.

The new nation

became named the United Provinces of Central America. "In 1824 it adopted the
constitution of the Federal Republic of Central America 55"
Today, with more than 40,000,000 inhabitants, the region has the world's
highest rate of population increase66 . The area is also plagued by poverty and
sickness, has overall low life spans and high infant mortality (with the exception
of Costa Rica and Panama, which are the more affluent cultures in the region) 67 .
Most Central Americans are "of mixed ancestry.

"Three-fifths are of mixed

European and Indian descent, and one-fifth are Indian. Smaller communities of
mulattoes (people of mixed European and African descent), zambos (mixed
Indian and African descent), descendants of Europeans, descendants of
62
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Chinese, South Asian, and African indentured laborers" construe the rest. 68
Spanish is the foremost and official language of the Central American countries,
except in Belize where English is the official language. "Many Indian languages
are also spoken throughout the region." 69
1.5.4 The Caribbean:

The Caribbean is also referred to as The West Indies and

consists of 7000 Islands, 13 of which are independent nations 70 . Similar to its
Latin American neighbors, this region homes a rich and diverse history of
indigenous peoples; slavery; White colonization; wars; uprisings, conflicts; and
eventual independence,.

All of these experiences leading to cultures of

intermixed multi-cultural traditions, patterns, and socio-economic variances.
Mostly tropical in climate, The Caribbean is nestled "southeast of the Gulf of
Mexico, east of Central America and Mexico, and north of South America. 71 " The
area is furthermore categorized by three prime "physiographic divisions of the
West Indies": The Greater Antilles, The Lesser Antilles, "and the isolated island
groups of the North American continental shelf.72
The Caribbean region had already been settled from around 5000 BC
prior to Christopher Columbus's first visit in 1492. 73 Many indigenous tribes
inhabited the lands, including the Tainos, Arawaks, Caribs, Bogota, Bribri,
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Caquetio, and Dorasque and Cebeca tribes 74 . Spain was the first European
country to colonize the Caribbean 75 . Along with Columbus's second visit to the
realm came construction workers, craftsmen and farmers to develop the land.
Missionaries also accompanied them with the goal of converting the natives to
Christianity76 . However, conflict ensued between the natives and the Spanish
with the increased European intrusion and abuse of the natives 77 . Following
Columbus's discovery of the Caribbean, scores of Spanish, British, French and
other White settlers came, hungry to stake their claim in the new world. In time,
tensions continued to escalate within the diverse populations of imperialists and
their subjects.

Conflicts, uprisings and wars blazed throughout the region for

years78 . Indeed, the Caribbean has endured much:

pervasive European

domination and colonization; the adulterating sugar industry; near annihilation
and enslavement of Indigenous peoples; the African slave trade and slave
uprisings, pirate attacks and looting on the high seas; 79 Caribbean wars and
ownership trades among the European powers-Spain, Britain, The Netherlands,
and France-who vied viciously for domination of the islands and their resources;
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and gradual hard-won freedom from White oppression 80 . Many of the islands
switched hands among the Europeans over twenty times during the Caribbean
wars, as the European imperialist's wages war among themselves 81 .
Slavery in the Caribbean finally ended with the Emancipation Act of 1834 and
Europe's diminished reliance on the "islands for sugar production 82 ."

"Puerto

Rico was ceded to the United States in the late 191h century83 ." Cuba received
independence from Spain in 1901 84 • "By the beginning of World War I, all Britishcontrolled islands had their own police force, fire department, doctors and at least
one hospital. Sewage systems and public water supplies were built, and death
rates in the islands dropped sharply. Literacy also increased significantly during
this period, as schools and public libraries were set up. 85" However, it was not
until the 1960s that independence was fully legitimized for the remaining
Caribbean nations86 . Jamaica, Trinidad and Tobago gained independence from
the British Commonwealth in 196287 . Barbados also gained its independence
from the British in 1966. 88 Antigua, Barbuda, Redonda, Anguilla, St. Kitts and
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Nevis, St. Lucia, St. Vincent, and Dominica followed 89 . Today's Caribbean

)

cultures and peoples are multi-faceted and, while synonymous in many aspects,
are quite diverse.

"There are Africans, Asian Indians, Indonesian Javanese,

Chinese, Aboriginal Indians, Europeans, a variety of

Creoles such as

papiamentu, sranan tango, ndjuka, saramaccan, kromanti, kreyol, as well as
Hindustani, Bhojpuri, Urdu, etc. and many mixes. They speak in a multitude of
tongues-including Spanish, English, Dutch, French, English. 90 "
1.6

OAS Member Nations - Religion

1.6.1 North America: In the U.S., Christianity, the religion of the English pilgrims and
early American society, is the faith foremost followed today. lt. may be found in
many forms-including Protestant, Catholic, Methodist, Baptist, Pentecostal, and
Seventh Day Adventist. Moreover, with the guaranteed freedom of religion under
the First Amendment to the U.S. Constitution, a vast variety of religions
followings, including Judaism, Islam, Buddhism, Baha'i, Scientology, New Age,
Taoism, Native American religions, and Hinduism. 91
The U.S. constitution's stipulations of freedom of religion and separation of
church and state were upheld and emphasized in the U.S. Supreme Court case
of Board of Education Kiryas Joel Village V Grument92 .

In this matter, the court

decided that government should not practice preference of one religion over
89
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another in public institutions, such as public schools and courts. Similarly, in the
case of Everson v Board of Education 93 , the Supreme Court of the United States
reinforced the U.S. laws of separation between the church and the state.
1.6.2 Canada: Similar to the United States, Christianity is Canada's main religion. "7
out of every 10 Canadians" claim to be either Roman Catholic or Protestant,
according to Canada's 2011 census 94 .

However, "pluralism of religions is

common in Canada, 95 " where freedom of religion and traditions are guaranteed
by the Canadian Charter of Rights and Freedoms, Part I of the country's
Constitution Act 1982. 96 Furthermore, diversities of religions have well-increased
in Canada-particularly bolstered by a massive migrant influx over the last
century97 • "By the 1980s Judaism, Buddhism, Sikhism, Hinduism, Islam, Chinese
religions and the Baha'i faith were well represented.

There has also been a

resurgence of Aboriginal religions that were practiced before European settling of
the country and missionary campaigns that converted many natives to
Christianity98 .
1.6.3 Latin America and Mexico: There is no doubt that religion has had tremendous
impacts on society and cultures throughout modern history. Catholicism is the dominant
religion practiced throughout Latin America, including Mexico, South America and most
Central American countries. Such is the case due to the Latin American history of 16 1h
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century Portuguese and Spanish conquests and the ubiquitous imposition of
Catholicism on indigenous inhabitants99 . The natives were meanwhile prohibited from
practicing their own native religions and traditions 100 . That "we have accepted your
suggestion of mediation, but for the Argentine Republic the only mediator possible is his
holiness the Pope" 101
Nonetheless, different religions including Protestantism are increasing in Latin American
countries today. Judaism, voodoo, Hinduism, are among the several religious
faiths that coexist in the Latin Americas today.
Meanwhile Latin American governments have been urging the gradual
move toward secularization for some time. As a matter of fact, separation of
church and state has already been achieved in some Latin American countries.
In others, such as Argentina, Bolivia, Costa Rica, El Salvador, Guatemala, and
Venezuela, the Catholic religion is still maintained as the state religion 102 . The
power of religion was demonstrated in a conflict settlement situation between
Argentina and Chile.
1.6.4 The Caribbean: Christianity is the foremost religion of the Caribbean. European
arrivals brought European religions. These beliefs were most often imposed on
the natives who were forced to abandon their native religious practices and
embrace the foreign faiths 103 .
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Catholics, while the British were Protestants. Irish migrants from Britain brought
Catholicism with them as well, and the Dutch brought both Catholicism and
Dutch Reform beliefs." 104
Slavery was concurrently the greatest opponent and proponent to the
spread of Christianity.

Enslaved people from Africa often merged their own

religious traditions with Catholic and Protestant practices, thereby creating
"entirely new religions." Still others continued their native traditions in hiding
behind the backs of white slave-owners. 105
islands were inculcated into Christianity.

Enslaved children born on the

Religions within the region became

even more intermixed and interspersed as claims to the islands were transferred
back and forth among the European nations in their grapple for retained
dominance in the region.
Significantly, Rastafarianism, a "messianic religio-political movement" that
was birthed in the1920s- 1930s by Rastafarians of the Jamaican pens (ghettos)
has gained strides in the Caribbean 106 . The movement hailed many practitioners
internationally when it gained popularity through Jamaican Rastafari music icon
and pro-Afro advocate Bob Marley.

His music still proliferates messages of

social justice, equality and spirituality around the globe. There is no doubt since
1960's much transformation has taken place in the role of religion in Latin
American politics. In particular, the role of organized religious institutions, such
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as the catholic church, has been shaped by intense competition for popular
resources. 107
1.7

Cultures and Religions of African Nations Forming the African Union

The African culture is incredibly interesting because it is so diverse 108
Countries as small as Uganda has more than 30 tribes; Nigeria has more than
200 ethnicities. Africa's 54 independent countries comprise the AU membership.
These states are listed below: 109

107

Algeria

Eritrea

Rwanda

Angola

Ethiopia

Sahrawi Arab Democratic

Benin

Gabon

Republic

Botswana

Gambia

Sao Tome and Principe

Burkina Faso

Ghana

Senegal

Burundi

Guinea

Seychelles

Cameroon

Kenya

Sierra Leone

Cape Verde

Lesotho

Somalia

Central African

Liberia

South Africa

Republic

Libya

South Sudan

Chad

Malawi

Sudan

Comoros

Mali

Swaziland
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Democratic Republic

Mauritania

Tanzania

of the Congo

Mauritius

Togo

Republic of the Congo Mozambique

Tunisia

Ivory Coast

Namibia

Uganda

Djibouti

Niger

Zambia

Egypt

Nigeria

Zimbabwe

Equatorial Guinea

Furthermore, contained within each of these 54 countries are hundreds of
different tribes and ethnicities. "There are some 3,315 ethnic groups in Africa.
This is according to the listing of African ethnic groups per country made by
David Barrett, a mission's researcher, and published in the Africa Mission
Resource Center110 . "Among the different African nations, Nigeria has the most
number of ethnic groups listed at 455" 22
Most African countries are "inhabited by peoples" of the negro race. While
many "ethnic groups have been affected by the migration of Arab peoples into
Northern Africa ... there are also Europeans whose families moved to Africa
during the colonial period and have stayed on. 111 People of Asian descent, from
China and the Indian subcontinent, may also be found in some regions of
Africa. 112 "Some of the more widely known ethnic groups in Africa are: "Arabs,
Ashanti, Bantu, Berbers, Bushmen, Dinka, Fulani, Ganda, Hamites, Hausa,
110
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Hottentot, Kikuyu, Luba, Lunda, Malinke, Moors, Nuer, Pygmies, Semites,
Swahili, Tuareg, Xhosa, and Yoruba. 113"
Africa is home to many diverse religions. In North Africa, Islam has been
the predominant religion in the region since the "7th century AD." 114 Eventually,
Islam proliferated along the west and east African coasts but was not embraced
"until modern times." 115 Coptics, meaning "Egyptian Christians" 116 have existed
in Egypt and Ethiopia for many centuries. As a matter of fact Ethiopia is the
singular African country with a "Christian state church." 117 Additionally, over the
past century Christian churches have been founded throughout much of the
"tropical and southern regions" of Africa. 118 Islam has also advanced in "East
and West Africa.

South of the Sahara, in the Savannah regions and dense

tropical forests, old traditional religious beliefs survive. These have often
unhappily been called fetishist or animist but they nearly always combine belief in
a supreme being with the worship of other gods, cults of ancestors, and magical
practices." 119
Polygamy, wherein a man is married to more than one woman, is the
norm in Africa. Families may thus be very large. Infused with accepted familial,
cultural and collectivistic values the large numbers of children produced within
this structure are usually quite beneficial to the family and community. Children
113
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may be sources of labor and income; they may also be security for aging and
ailing parents as time progresses.
Families often belong to a clan that claims a common kinship and
worships its own deity. A clan might track its genealogy to the mother's side, the
father's side or both. When boys and girls reach puberty an elaborate ceremony
may be held, inducting them into full clan membership. In ancient times, storytelling was the main conveyance of history and genealogy. It serves this purpose
in some African cultures. 120
Historically, in the capitals of larger African States class stratification was
customary. Members of the royal family, the ruler's counselors, and his army
commanders were upper class elites. Artisans, lower-level city officials, and the
religious leaders formed a second tier. Farmers, ordinary craftsmen and laborers
were commoners and belonged to the lower class. In Muslim communities
women still usually have limited or few rights in marriage, social advancement,
and education. 121
A vast majority of the African people are subsistence agriculture farmers
who raise crops and animals for personal consumption and/or trade. Many also
practice hunting along with other industry and crafts: simple and functional or
ornate wooden, earthen, metal and fabric artistry-sculptures, ceramic products,
weaving, tribal costuming, jewelry and body decorating.
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Communal gatherings and festivities are particularly exciting events within
African culture.

Throughout just about all levels of African life and society

dancing, exuberance and colorful regalia attend each festival and milestone
event. Africans love music and are uniquely endowed-naturally enigmatic in
their celebrations and evocative dances. Celebrations are often accompanied by
engaging drum beats that herald attendees.
However despite these wonderful aspects of African life, the overwhelming
ills and effects of Africa's turbulent past and current day issues-colonialism,
inter- and intra-tribal conflicts, dearth and poverty, corruption and economic
disenfranchisement-continue to burden the continent, thus posing a formidable
task for those advocates and entities most ambitious its recovery.

1.8

Africa - Political Development

Before the onslaught of colonial rule in Africa, pre-colonial African
societies were of a highly varied nature. They were stateless, state-run, or
kingdoms. Most African societies operated akin to communist forms of
government in that they were self-governing, autonomous entities. All members
took part - directly or indirectly - in the daily administration of the tribe. In tribes
that were stateless, chiefs and kings ruled the group's affairs with the assistance
of traditional tribal councils comprised of the chiefs counselors. 122
The colonial period in Africa was created by Western powers that imposed
their own systems of government on the populace in what is called the "Scramble
for Africa."
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Germany, Belgium, Italy and Spain. 123 "By the beginning of World War I in 1914
all of Africa, with the exception of Liberia and Ethiopia, had been colonized, and
initial African resistance had been overcome by the colonial powers." 124
The European push into Africa was motivated by three factors: Economic,
social, and political. It developed in the 191h century following the collapse of the
profitability of the slave trade, its abolition and suppression as well as the
expansion of the European capitalist Industrial Revolution. The imperatives of
capitalist industrialization, including the demand for assured sources of raw
materials, the search for guaranteed markets and profitable investment outlets
spurred the European scramble, the partition and eventual conquest of Africa. 125
The British introduced indirect rule as a system of government, whereby
the colonized State's indigenous system of government was maintained and cooperated with the English colonial system. This strategy reduced chiefs to
salaried officials, functioning as buffers between the British and the African
masses while being held subordinate to white officials.

For the most part,

however, other European "colonial governments imposed their own systems of
law on African societies. These were often brutal and denied Africans their basic
human rights. The colonial powers ... divided the continent into mini-countries." 126
At the Berlin Conference held "at the Berlin residence of Chancellor Otto von
123
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Bismarck from 1884 - 1885 the foreign ministers of fourteen European powers
and the U.S. established ground rules for the future exploitation of the 'dark
continent.' Africans were not invited or made privy to their decisions." 127 The
European leaders segmented Africa into colonies, with boundaries cutting across
pre-existing cultural, ethnic and economic bodies. 128
Of note, colonial powers before and post African independence created
"an institutionalized relationship between Africans and Europeans" that facilitated
the exploitation of Africans and their resources. 129 The post-colonialism
consequences for African have been economic regression or stagnation, and
widespread poverty.

The European powers maintained colonies throughout

Africa until 1994 when all African countries won their liberation from European
colonialism and its vestiges. 130 It is important to note the following:
World War II (1939-1945) had an important effect on Africa. Some
important battles were fought in North Africa. Many Africans from French and
British colonies were also recruited to fight for the Allies in Europe, Asia, and
North Africa. In recruiting African soldiers, the British and French emphasized
that soldiers would be helping protect the world against the evils of Fascism and
Nazism. At the end of the war, the returning soldiers asked an important
question, "Why should I give my life to keep Europe and America free, when I
127
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am not free in my own country?" To the ordinary African, life as a colonial subject
was hardly better than life under Fascism or Nazism. 131
Remarkably, the struggle for African independence was bolstered by the
Atlantic Charter. The charter was authored by British Prime Minister Winston
Churchill and U.S. president Franklin Roosevelt. 132 The third paragraph of the
charter states that the "Allies respect the right of all peoples to choose the form of
government under which they will live; and they will wish to see sovereign rights
of self-government restored to those who have been forcibly deprived of them. "46
African resistances to colonialism, the slave trade, religious and economic
oppression increased as educated Africans and war veterans returned home to
Africa. "At the end of World War II, demands for independence, and 'uhuru' or
freedom from colonial rule swept across Africa 133 .

This coupled with the

influence of the spread of socialism and the Cold War rivalry led to the rapid
political de-colonization of Africa." 134· Moreover, independence newly gained by
countries in other parts of the world-particularly, Asia, India and Pakistan from
European rule -further flamed the desire of Africans to become free from colonial
powers. 135

Some notable African nationalists that fought for Africa's

independence include:

Jomo Kenyatta, Kwame Nkrumah, Leopold Sedar

Senghor, and Felix Houphouet Boigny.136
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However, austere challenges faced the now independent African nations,
specifically rebuilding the country with its many regions, "developing the
economy and transforming society, while heavily indebted to Western entities like
the World Bank and the International Monetary Fund. 137

Additionally, after

gaining their hard-sought after independence, many African nations experienced
the tendency of democratic governments to turn into authoritarian regimes,
brought about by despots, military coups and violence. 138 These were oftentimes
supported and financed by the Western powers who had granted the Africans
their independence. 139

"Although Western European powers granted aid to

African nations, they also coerced governments to support their agendas and
instigated and aided coups against democratically elected governments. They
also fomented civil unrest to ensure that governments friendly to their Cold War
agenda remained in power'' 140 Individuals who did not cooperate were eliminated
"by political machinations or assassination." 141 For instance, Joseph Mobutu who
took over the Congo and embraced a rigid anti-communist stance was thereafter
"rewarded by Western powers." 142 It was of small consequence that he helped
engineer the coup that deposed Patrice Lumumba and arranged his death. It
mattered not that he was one of the most despotic "anti-democratic leaders on
the continent," responsible for the widespread death and carnage of his people
137
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"and siphoned Western aid and revenue from the nation's natural resources into
personal accounts. 143 Mobutu's rise to power and the resultant economic and
political damage to Congo in the process-with the help of his Western alliesdemonstrates that the politics of the Cold War, more than anything else, defined
the successes

144

and failures of African decolonization." 145 These post-

colonization events were prevalent for years throughout the continent. According
to one report, "ldi Amin seized power in Uganda. Joseph Bokassa became
president for life of the Central African Republic and then as Bokassa I, Emperor
of the Central African Empire. Mobutu Sese Seko seized power in the former
Belgian Congo ... Authoritarian regimes seized power in Nigeria. Even Nkrumah's
government in Ghana was toppled." 146
These profound post-independence adversities have deeply affected the
health and development of most African states.

Low performance and

underdevelopment have been further reinforced by ongoing authoritarian
governments, political instability, religious conflicts, and ethnic and civil wars. As
a matter of fact incidents of political conflicts and civil war increased greatly after
Africa's independence from European powers. These include the Nigerian civil
war in the 1960's; 147 the Liberian civil war in the 1990's; the genocide in Rwanda;
and the Ivory Coast conflicts in the new millennium. Angola has been at war for
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most of its post- Then there is the ongoing political crisis in what is generally
referred to as the "failed state" of Somalia. The list is endless.
Yet, at this time, despite the pervasive scourge of unfortunate and
disturbing events, democracy is sweeping across the globe and proliferating into
Africa, even in autocratic nations. 148 Africa's struggles toward democratization
have been "characterized by retreats as well as advances. In some cases, newly
established democratic orders have devolved into pseudo-democracies while, in
other cases, superficial changes have been used as a cosmetic screen for
continuation of often brutal regimes. However, that political liberalization is
making significant headway." 149 There is resurgence among the people of the
African nations to remove despotic political leaders, as evidenced in the cases of
Tunisia, Libya and Egypt, to name a few. This unrest is now commonly referred
to as the Arab spring. There was no doubt, that the OAU was not just an
expression continental effort to achieve unity, it was a culmination and a concrete
expression of the aspirations of the Pan-African movement, which dates back to
the beginning of the twentieth century. Unfortunately, dismay and disillusionment
replaces this early optimism. The ink had not even dried on the charter before the
continent was plagued with conflicts, civil wars and myriad of other problems.
The celebrated organization that many had hoped would consolidate continental
security and nurture peace and stability had failed to do so. Instead, civil wars
and inter-state conflicts, with their concomitant humanitarian crises, have
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bedeviled the African continent since independence, threatening to tear it apart.
What went wrong? 150 This question will be answered in due course.
1.9

OAS Member Countries - Political Development

1.9.1 North America: The United States is a rather young nation (independence
gained in 1776) when compared with most other world culture.

It is common

knowledge that indigenous peoples-now referred to as Native Americans-first
inhabited the region. This was followed by Spanish occupation after Christopher
Columbus discovered the continent in 1492. 151 The European pilgrims landed at
Plymouth Rock just over a hundred years later in 1620 to establish new lives of
freedom and religious expression. After a period of successive wars with the
Spanish (Spanish-American war, April - August 1898) and the English (BritishAmerican war, 1775 - 1776), America won its independence in 1776. 152 Since
then the principles of democracy have been propagated as fundamental tenets to
every U.S. governing construct.

The democratic form of government is,

moreover, reinforced by the U.S. constitution that protects U.S. citizens and limits
the powers of her democratic arms of government. Elections are conducted to fill
political positions with political party members chosen by U.S. citizens. The two
major U.S. political parties are the Republican Party and the Democratic Party.
Canada has seen its own long history of unfolding events and evolutions,
some of which are somewhat similar to that of the U.S. Originally well-inhabited
150
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by indigenous tribes, the region was explored and settled by the French. This
occupation was soon complicated by the settling of other Europeans in the area,
more dominantly the British. Conflict and war erupted among the various powers
as they grappled for conquest and dominance of Canada and other world
regions. 153
Following the Seven Year War (1756 - 1763) Britain emerged the victor
over France and was "established as the greatest colonial power, with control
over India and North America." 154 A brief commentary on the war renders the
following:

It was world's first global conflict, fought "from Europe to America,

from India to the Mediterranean. The two countries engaged each other on land
and at sea. The prize was global reach and empire, and the North American
battlefield stretched from the Caribbean to Quebec City." This war eventuated to
victorious results for the British and led to France's secession of its North
American colonies to British rule in. 155
On July 1, 1867, Britain bequeathed self-government - also known as
confederation - via a federation of four provinces built "from three of its North

American colonies":

Canada, New Brunswick, and Nova Scotia. Other British

colonies and territories soon joined Confederation; by 1880 Canada included all
of its present area except for Newfoundland and Labrador (which joined in
153
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1949)."156 The Statute of Westminster in 1931 officially granted Canada complete
autonomy over its provinces and territories." 157 Canadians retained their status
as British subjects until the new Citizenship Act of 1977. 158 Canada's
independence was finalized in 1982 through the Canada Act. 159
1.9.2 South America: History informs us that the South Americas were colonized by
Europeans, predominantly the Spanish, during the feudal era. Also, converse to
the English who fled to America to escape English religious oppression, the
native inhabitants of rebelled but accepted the Spanish and Portuguese
institutions of Catholicism. Even in early Latin American post-independence , the
Catholic church was powerful with its strict hierarchical and patrimonial social
system and support of dominating land owners and authoritarian rule. 160
However, unlike the rocky post-independence transitions experienced by African
countries, the shift from colonialism to democracy in Latin America has been
rapid and, though challenging, nearly universal; this unusual and

nearly

thorough emancipation was unanticipated by scholars, diplomats and Latin
American politicians. 161
Of note, it was Haiti that first revolted against colonialism and prevailed to
gain independence in 1804. The Haitian independence inspired independence
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movements in other Latin American countries. 162

The military replaced the

Spanish crown in most of the regions after independence as the ultimate force .
But there remained the desire for individual freedom, self-expression and rapid
overthrow of numerous Latin American military dictators and autocrats who had
remained steadfast in power by war time exigencies. These ambitions, coupled
with the economic transformations produced by forced import substitutions and
bolstered by the benevolent guidance of the United States and the watchful
efforts of the newly reorganized OAS, expedited democratic development in Latin
America. 163 he history and political development of Latin American can be
segmented into distinct periods. The first is the earliest known settlement period,
referred to as the pre-Columbian era. During this period the lands were inhabited
by indigenous peoples and tribes.

The second era was the European

colonization period which ushered in Europeans following Christopher Columbus
voyages. The third era is the independent period from 1804- 1825. During this
time the people of Latin America started revolts against the Europeans on a
myriad of issues ranging from the people's discomfort with slavery, as in the case
with Haiti.

Elites in different Latin American countries also rebelled against

subjugation to the European colonial powers' home office orders. 164
Since obtaining independence post years of European domination Latin
America has been most judicious in partnering with the OAS. Benefits of OAS
membership include added security and infrastructural aid for economic health
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and advancement to those members committed to the organization's cause, as
stated in its charter. "To strengthen the peace and security of the continent, to
promote and consolidate representative democracy, with due respect for the
principle of non-intervention; to seek the solution of political, judicial, and
economic problems and to eradicate extreme poverty among others." 165
1.1 0

Africa - Economic Development and Growth
In every region, hook, and corner, the continent of Africa hosts abundant
reserves of minerals, precious metals and other natural resources. Dr. Abbas M.
Sharaky, Professor at Cairo University, asserts the following:
"In recent years, Africa produced tens of thousands of metal
and mineral products. Mines in Africa produced much of the
world's platinum, diamond and chromite. African mines also
produced a large share of the world's vermiculite, zirconium,
titanium and gold ... Metallic deposits are concentrated in Central
and Southern Africa because of the predominance of precambrian
igneous and metamorphic rocks, while non-metallic deposits are
concentrated in North Africa." 166
For this reason, the production and exportation of Africa's natural
commodities

are

of foremost

significance

governments throughout the continent.
with the following:
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to

economies,

and

Dr. Sharaky confirms this observation

"Mining and mineral products are vital sources for
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development of economics of many African countries such as South Africa,
Ghana, Guinea, Mauritania, Zimbabwe, Tanzania, Zambia and the Democratic
Republic of Congo. In 2011, fuels and minerals accounted for about 58% of total
African exports." 167
Agriculture is another major facet of African economies-particularly, for
"most major non-oil exporting African countries." 168 According to PANAAC, the
Pan African Agribusiness and Agroindustry Consortium, agriculture accounts for
about 30% of the continent's GOP and represents approximately 50% of "the
total export value." 169 However, these rather significant sources of industry and
economy are offset in much of their prolific potentials due to the diverse elements
that beleaguer the continent and its development. "As a result of slow growth,
African countries today are vastly poorer than the rest of the developing
world." 170
Moreover, it is believed that inadequate economic policies have played a
specially significant role in Africa's slow progress and low-level "openness to
international markets." 171

Africa's distinctive geography -- with a substantial

population in landlocked countries, and a very high proportion of land in tropical
climates -- surely have contributed to the poor economic outcomes in Africa, but
in ways that are consistent with the effects of geography evident in other parts of
167
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the world. At the same time, however. .. poor policies and institutions explain a
large share of the slow growth, and that better policies would contribute to
stronger economic policies.
Africa has performed worse than other developing countries on the
following economic policy variables: openness to international trade; average
annual inflation; and national saving rates. Africa performed worse that the fastgrowing economies though performing about the same (or better) than other
developing countries on two other variables: central government saving and
qualitative measures of institutional quality· 172 Therefore, various proxies for the
economic policy environment appear significant, notably the degree of openness
to trade and trade diversification, inflation levels, and the size of the fiscal deficit
of African countries. 173

As evident from the information provided above he

underdevelopment of African nations could be further explained by looking at
African institutions, geography, culture and ethnic diversity. Also, deflationary
policies under structural adjustment policies (SAPs) have placed African
economies on a "low growth path must be considered." 174 These factors have
served to discourage investment trade expansion and diversification by
undermining the investment-trade-growth nexus. 175
As noted earlier in this chapter, incessant conflict, both internal and
external, within a given state's ethic tribes or among African countries have been
172
173

1bid.
Nicholas van de Walle, African Economies and the Politics of Permanent Crisis, 1979-1999.

174

Thandika M. Kandawire, Council for the Development of Social Science Research in Africa, 2005 (ISSN 08503907), Maladjusted African Economies and Globalization: African Development, Vol. XXX, Nos. 1&2, (2005) 1-33.
175

Ibid.

43

barriers to Africa's growth and development.

War ravaged countries are

particularly subject to under-growth and extreme conditions of poverty, disease
and hunger-with many African children falling victim to

threatening living

conditions of violence, malnourishment, illness and death.
Several programs have been developed by various intercontinental
agencies in countries outside of Africa to address and participate in the
remediation of issues of mutual interest to these countries and Africa. One such
program is The Africa Program established at the Woodrow Wilson International
Center for Scholars in Washington DC in 1999. This foundation was developed
to serve as an information conduit and bridge for diplomatic practitioners,
policymakers, "academic specialists," 176 and members of the private sector who
share a common interest in developing informed and effective policy decisions
important to the "mutual interest of the continent and the United States." 177
Africans and many of their leaders have demonstrated avid interest and
actions toward changing the African condition. In a summit held in Lagos, Africa
in 1980 the Organization of African Unity (OAU) and key African Heads of State
formulated the Lagos Plan for Action for Economic Development of Africa. The
plan was prompted by the eminent need to develop political constructs to create
"self-sustaining development and economic growth in a central place for human
resources development and for the production of skills needed for development
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in all sectors of the economy." 178 Also addressed within the plan is the urgency
for collaborative action to mitigate "illiteracy and unemployment" and other social
defects that burden many African countries and their economies. 179 ·The Lagos
Plan initiative was supported by the Economic Commission for Africa (ECA) and
consolidated by the Abuja Treaty." 180 This treaty emphasized "African solidarity,
self-reliance and endogenous development strategies through industrialization,
with

a

consequent

industrialization

along

framework
with

the

for

African

division

integration

of the

and

continent

continental

into

regional

integration." 181
Other formalized efforts to enable a more unified, economically viable
Africa have been launched through the support of sub-regional African
organizations, including the Economic Community of West African states
(ECOWAS); 182 the East African Community (EAC); Economic Community of
Central African States (ECCAS); 183 the Arab Magreb Union; 184 the Southern
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African Development Coordinating Conference (SADCC); 185 Southern African
Development Community (SADC); 186 and the Common Market for Eastern and
Southern Africa; 187 and the African Economic Community (AEC) 188

These

organizations exist for the purpose of establishing "the mutual economic
development among African states through creation of free trade areas, customs
unions, and single markets, among other trading ventures." 189

As noted above,

severe under-development persists in most African countries because of disunity
and political, socioeconomic deficiencies. Specifically at the economic level
Africa has been marked by:
•

Low domestic capital formation and declining direct foreign investments

•

Foreign aid and dependence

•

Heavy indebtedness

•

High unemployment and poor economic formulizations that maintain
impoverishment of a majority of the African population. 190
Additionally, most African countries lack adequate community and

physical infrastructures. As a result most of their inhabitants have little or no
access to basic services such as portable water, electricity, good sanitation,
roads and healthcare. High illiteracy rates and lack of sufficient medical care are
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backdrops to the illness and diseases that ravage the continent-a situation that
has been exacerbated by the advent of the HIV/AIDS epidemic in Africa.
1.11

OAS Member Nations - Economic Development

1.11.1 North America: The cumulative North American economy can boast based on

the relatively stellar U.S and Canadian economic systems. The United States
undeniably has the largest economy in North America and in the world. It is a
market-oriented economy -"a private economy where private individuals and
business firms make most of the decisions. Industries include manufacturing,
extraction, transportation, crafts, farming, forestry and fishing, along with
managerial, professional and technical sales and services. The GOP per capita
(PPP) is $49,000 according to 2011 estimates." 191
With industries similar to those of the U.S. Canada is acknowledged as an
affluent highly technical society, categorized in the trillion dollar class. Canada
closely resembles that of the U.S. in its market-oriented economic systems,
pattern of production, and affluent living standards. 192
Mexico is "a federal constitutional republic" and Spanish-speaking country
in North America. The World Bank also coins it "the second largest Latin
American economy." 193 Mexico has a total land area of 651, 605 square miles, a
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population of 112,322,757 and is the 13th largest world economy in terms of
nominal GOP ($1 .155 trillion USD), and 11th by PPP ($1.563 trillion- 2009).194
Mexico has an impressive trade complex that is composed of thirteen
trade agreements with 44 countries, such as the European Union, the U.S. and
Canada. "In 2010 it exported nearly $300 billion of goods, led by electronic and
other machinery (38% of total), road vehicles and transportation equipment
(17.8%), and mining and crude oil (14.6%). Mexico relies heavily on supplying

the U.S. market but has also sought to diversify its export destinations. 195
The World Bank classifies Mexico as an "upper-middle-income country."
Poverty is ubiquitous, with approximately 44% of the population existing well
under the poverty line. "High rates of economic growth are needed to create
legitimate economic opportunities for new entrants to the work force.
Nonetheless, the Mexican economy grew by more than 5% in 2010 after a sharp
recession in 2009 during the global economic crisis." 196
Also, despite vulnerability to ups and downs in the U.S. economy, "global
financial markets, and commodity prices," Mexico is well positioned to respond to
a global slowdown, particularly on the external and monetary fronts. 197

This

advantage may be commended to Mexico's participation in the North American
Free-Trade Agreement (NAFTA) among a slew of other "bilateral deals." 198
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The North American Economy is structurally defined by three major
economic markets, namely, the North American Trade that operates in
accordance the North American Free Trade Agreement (NAFTA), the Caribbean
community and Common Market (CARICOM), and the Central American
Common Market (CACM). 199 Economic motivations are the major impetuses and
driving forces for the formation of free trade agreements among nations, although
there are other considerations, such as security and political factors. 200
The NAFTA was signed in 1992 to eliminate most tariffs and other trade
barriers on products and services passing through the United States, Canada,
and Mexico. This pact was created to foster free trade among the three largest
countries of North America, a concept inspired by the success of the European
Union (EU). 201
1.11.2 South America:

South American economies are robust and thriving. In the

remote past, South American countries were experiencing slow growth and
economic development; however, within the past few decades, South America
overall has "undergone rapid economic development. 202

Since World War II,

South America has experienced increased economic independence and has
been exceptionally adept in "developing its economy. 203 As a matter of fact, "in
contrast to the US, South American countries have recently seen a booming
economy and low unemployment." With "many industries and a flourishing trade
199
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and import-export market, it is fast becoming an economy with considerable
size."204 A litany of economic and news sources concur with the following report:
After the Great Recession, countries in South America have seen
economic booms, growing at 4. 7 percent -- much higher than the world's
wealthiest countries. This is due to the strength of Asian economies and their
reliance on commodity-exporting countries ... Almost every country in South
America is a big exporter: Chile and Peru together mine about a third of the
world's copper, Brazil mines hundreds of millions of tons of iron ore a year and is
the world's biggest coffee grower, and Bolivia exports tin.
In addition to the robust Asian market, South American countries have
learned to manage their money. When they got windfalls from exports over the
past decade, they saved up and kept budgets under control. 205 Increased "state
participation in the economy" is another reason for the strong health of these
countries, as explained by Professor Abelardo Daza of the Advanced
Management Studies Institute, Venezuela.

Brazil is doing exceptionally well.

Brazil is doing things correctly. 206
Moreover, according to Data, "Using its wealth from oil and other
commodities to cut poverty without driving up inflation, [Brazil has] lifted 20
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million people out of poverty, and that kind of formula will make growth
sustainable. "207

1.11.3 Central America: Central America is regarded a developing country. 208 In this
region, people generally are impoverished, have low literacy rates, and suffer
largely from blight and diseases due to insufficient health services and medical
care. 209 "Economic difficulties have often plagued Central America because of
political unrest, natural disasters, and long histories of poverty, as well as an
overreliance on exports to the United States-which is the region's main trading
partner."210 According to a World Bank report, "Violence costs Central America at
least US$6.5 billion annually, which is equivalent to 8.8% of its gross domestic
product (GDP)."211 This report stresses the major lack of security throughout the

)
region and indicates that "if El Salvador, Honduras and Guatemala-the Central
American countries with the highest murder rates- reduce these rates by 10%,
their GDPs could grow by as much as 1% annually." 212
There are also substantial economic disparities among the six Central
American countries. For example Nicaragua, with a primarily agriculture-based
economy, a population of 5,869,850 and 2011 GOP of $7,397,481,501, is
considered the least developed of the Central America countries and the second
poorest, after Haiti. Conversely, Panama and Costa Rica are significantly more
207
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developed than Nicaragua. "With respect to GDP per capita, Panama has the
highest ($3,080). 213 However, Costa Rica is considered to be the most
"developed" of the Central American countries because it has a relatively high
GDP per capita and the best indicators of the Central American countries for life
expectancy at birth, infant mortality rate, and adult literacy." 211

The common

reasoning for Costa Rica's success is that there were a small indigenous
populous when the Spaniards arrived on the island; thus "a two-tier society, with
the Spaniards on top and the indigenous population on the bottom, did not evolve
as it did in Guatemala, El Salvador, Honduras, and Nicaragua. Instead, its
population was primarily made up of Spaniards." 212
Of note, economic dissimilarities exist within the Central American
countries as well as among them.

For instance, within each Central America

country, as is the case in most third world and developing countries, there is a
small number of wealthy citizens co-existing among a "large group of very poor
individuals." 214
The Central American Common Market, otherwise known as CAM is an
association formed by Central American nations to facilitate regional economic
development through free trade and economic integration.215
1.11.4 The Caribbean:

Caribbean economic development may be traced back to

around 1600 and "the Spanish conquistadors who mined the islands for gold
which they brought back to Spain. The more significant development came when
213
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Christopher Columbus wrote back to Spain that the islands were made for sugar
cane development."216

Today, agriculture-exports of sugar, rice, bananas,

citrus, tobacco, and coffee-remains a chief feature of most Caribbean
economies. This is the case even with the commercial divergences that have
occurred over the last half century, principally with the evolution of "service
industries, notably tourism and financial services." 217
Emancipated from European oppression and enjoying greater political
autonomy, the Caribbean experienced many economic changes in the 20st
century. Divergent industries necessarily developed and diversified in such areas
as tourism, domestic and global financial services, shipping and trade 218 . Many
Caribbean countries nationalized their major industries, thereby reducing the role
of the private sector. However, as it became clear that government run
monopolies were stifling innovation, Caribbean governments embarked on
industrialization-by-invitation (which led to the creation of export processing
zones) as well as import substitution initiatives. 219
embraced by most Caribbean governments.

But this move was less

A concentration "on import

substitution followed, which resulted in the lowering of trade barriers, beginning in
the 1990s."220
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Today, the Caribbean region continues to be vulnerable to changes in
global economic and financial market conditions because of limited economic
diversification, underdeveloped capital markets, sizable current account deficits
and relatively high public debt burdens. 221 Nonetheless, the United Nations
Economic Commission for Latin America and the Caribbean 2012 report reveals
that growth, albeit rather small, continues in the region.

It's 2011 LAC (Latin

American and Caribbean) report proposes that "The "Caribbean's economy is
projected to grow 1. 7 percent in 2012, following an estimated 0. 7 percent growth
in 2011." 222 A recent World Bank report states that in 2012 the Latin American &
Caribbean (LAC) economies were remarkably "resilient to global economic
turmoil and stayed on course to grow 3.5%-4% over the next two years." 223
1.12

Other Regional International Organizations
The interdependence of countries to address regional and global problems
has led to the creation of multi-national organizations.

These regional

international organizations, termed RIOs, are established for "increased security,
capacity, and the common goal of advancing mutual regional socio-economic
enterprise and development. This objective among others, may be achieved
through sustained cooperation and the strategic pooling and allocating of
resources." 223 Devastation and unsurpassed misery brought about by the world
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wars convinced the international community, led by the United States and Britain,
of the urgency for the establishment of a new universal order. 224 The United
Nations (UN) was birthed out of this essentiality following the Concert of Europe
and the Hague Conferences. 225 The UN was established near the end of World
War II by U.S. president, Franklin Roosevelt and British Prime Minister Winston
Churchill with the goal of configuring "the charter of an organization to promote
peace, security and economic development. 226 The UN Charter was signed on
June 26, 1945 and ratified by twenty-four international member states on October
24, 1945.227
Other international regional organizations purposed for improved human
conditions and/or socioeconomic and global trade advances are listed below.
These organizations are becoming more significant in today's world. Below is a
list of some prominent Regional International Organizations (RIOs). 228
Africa

224

•

African Union (AU)

•

Economic Community of West African States (ECOWAS)

•

Monetary and Economic community of Central Africa (CEMAC)

The United Nations, "History of the United Nations," n.d., http://www.un.org/en/ aboutun/history/index.shtml
(retrieved December 10, 2012) . See also University of Colorado Boulder, The Hague Conferences, n.d., .
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•

Southern African Development Community (SADC)

•

The East African Community (EAC)

Americas

•

Organization of American States (OAS) 229

•

CARICOM

•

Organization of Eastern Caribbean States (OECS)

•

Rio Group

Asia and Pacific

•

Association of Southeast Asian Nations (SEAN)

•

Pacific islands Group

•

South Asian Association for Regional Cooperation (SAARC)

Europe

•

Council of Europe

•

European Union

•

Organization for Security & Cooperation in Europe (OSCE)

Middle East and North Africa

•

Gulf Cooperation Council

•

League of Arab States
Also worthy of mention is the misnomer that since regional organization is

an association of countries, operated according to multilateral treaties and
purposed toward the common aims of its member countries, 230 their member
nations are mandated to the policies and principles espoused by these
229
230

The OAS is a regional organization while the three other organizations beneath it are sub-regional organizations.
Ray August, International Business Law: Text, Cases, and Readings, Fourth Edition," (New York: Education, Inc.,
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organizations.

However, no binding international law, court or agency of

government exists on the international level for enforcing the values of
international regional organizations. 231

That is, there is no international

governing body with specific democratic or ruling arms of government.
Nonetheless, nations may yet forge collaboratively with each other and/or the
organization to establish binding or non-binding relations.
This brings us to the question, "What are the sources of international law?"
The answer can be found in the statue of the International Court of Justice which
lists the sources that the court is permitted to use and apply. 232
•

International conventions, whether general or particular, establishing rules
expressly recognized by the contesting states

•

International custom, as evidence of a general practice accepted by law

•

The general principles of law recognized by civilized nations

•

Subject to Article 59, judicial decisions and the teachings of the most highly
qualified publicists of the various nations, as subsidiary means for the
determination of rule of law

1.13

Why the Increased Need for International Regional Organizations and
Political Alliances in Today's World?
The world is rapidly evolving into one global community, wherein
independencies have heightened with the need for increased strategic, mutually
beneficial cross-border collaborations that are conducive to the holistic
advancement, health and security of the global body and individual governments.

231
232

See Article 38{i) of the Statute of International Court of Justice.
Jagdish Bhagwati, "In defense of Globalization," (Oxford, New York : Oxford University press, 2004).
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Globalization may be described as a process by which regional economic
societies and cultures have become integrated through a global network of
communications, transportation and trade.

This is sometimes referred to as

"economic globalization-the integration of national economies into international
economy through trade, foreign direct investments, capital flows, migration and
the spread of technology." 233There is also the belief that globalization is usually
recognized as being driven by a combination of economic, technological, sociocultural, political and biological factors. 234
Imminently emerging is the need for improved and innovative approaches
as well as the imperative to evaluate and renovate old perspectives and
methodologies.

Indeed many international issues of boundaries, social and

)
governing

structures,

economies

and

other

diversities

are

slowly

but

progressively eroding and nations are becoming less insular. These waves are
being more powerfully ushered into place via exciting dynamic technological
advances, such as the internet; social media; and real-time business, information
and communication exchanges.
Succinctly stated-relevance and success in today's world necessitate
bright new concepts and innovations while evaluating the old. Also imperative is
continued formation of effective strategic alliances in government, business and
global interrelations. It is my hope that the AU and its member countries answer
the call.
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1.14

AU and CAS-Comparison of Purpose
The purposes for the founding of the AU and the OAS are expressed in
their charters:
The OAS's purposes and goals are many and encompass "Strengthening
the peace of security of the continent, "to promote and consolidate representative
democracy, with due respect for the principle of nonintervention; to prevent
possible causes of difficulties and to ensure the specific settlement of disputes
that may arise among the member states." 235
The AU is the world's only regional or international organization that
explicitly recognizes the right to intervene in a member state on humanitarian and
human rights grounds,' writes Roberta Cohen, senior fellow at the Brookings
Institution, and lawyer William G. O'Neill in the Bulletin of the Atomic Scientists.
The AU drew these guidelines based on the recommendations of a 2001 report
from the International Commission on Intervention and State Sovereignty
entitled, The Responsibility to Protect. The report [states] that, 'Sovereign states
have a responsibility to protect their own citizens from unavoidable catastrophefrom mass murder and rape, from starvation-but that when they are unwilling or
unable to do so, that responsibility must be borne by the broader community of
states. '236
Nonetheless, certain authorities indicate that those endeavors embraced
by the AU are only "aspirations, not a reality" 237 Robert 0. Collins, Professor of
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History at the University of California, Santa Barbara, states this may be more
profoundly the case because "you have many countries [within the continent] with
lots of poverty and domestic problems.

Conversely, the Council of Foreign

Affairs is more positive in its anticipation of the AU's ability to eventually achieve
it ambitions, stating:
"[R]egional bodies take many years to grow into their charters, and
many have heralded the African Union's early peacekeeping
involvement in countries such as Burundi and Sudan as important
steps. Jennifer Cooke, Co-Director of the Africa program at the
Center for Strategic and International Studies, said in testimony
before the Senate's African Affairs subcommittee that the African
Union is still at a 'fragile stage,' but it 'has begun to generate
some early promising returns". 238
1.15

Suggestions and Recommendations.
The African Union and the Organization of the American States no doubt
have a similar Culture with little differences here and there, they both also share
to some extent similar religion like belonging to the Catholic church and the
worship of traditional religions but the major areas of concern are the political
and economic vibrancy coupled with some social vices like dealing notoriously in
drugs and organized crime. However, the institutional framework in most African
and OAS States are not vibrant and reliable in the discharge of their functions
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with the exclusion of the United States of America and Canada. The Charters of
both organizations were beautifully drafted, that even led people to the
conclusion that the African Union Charter was similar to that of European Union,
but with different political and economic results.
However, in order to be a meaningful development in African countries
and the Americas, there is the need for sustained collaborative governmental
commitment on the side of African governments and also individual national
government in the Americas. Moreso, there is the need for strong institutions,
strategic and smart political and administrative practices coupled with sound
economic policies.

'

D

Furthermore, one of the major problems of most African government is
corruption. This has eaten deep into the fabric of the society. Money to be used
for projects for the betterment of the people and society ended up in the pockets
of the few. Other factors that should be taken into consideration in both African
and OAS countries are: Educating the masses, sound electoral systems where
there will be no election rigging and gerrymandering, leaders to attain legitimacy
and govern democratically and leave power at the end of their constitutionally
mandated time limit. International organizations should be allowed to prosecute
high level corruption in member states, that is, high level corruption should be a
crime to be prosecuted at least on regional or sub-regional level because it will
bring about neutrality in prosecution without internal influence.
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1.16

Conclusion.
The soundness of this study dictates that those facets of the AU and OAS
Member nations and regions overviewed in this chapter -histories, cultures,
political and economic development-be examined for discovery of similarities,
differences and possible influences on the organization's effectiveness and
member nation progressions, or the lack thereof.
Research yields that many of the South American, Central American and
Caribbean OAS countries bear experiences closest to the African nations in
historic experience-including, European exploration and intrusion, slavery,
colonialism, campaigns for independence, post-independence vestiges and
economic struggles, corruption and conflict, dictatorial regimes, and present-day
strives for stronger economies and global relevance. Careful examination yields
synonymous images of social, political and economic outcomes for these AU and
OAS countries, consequent to imperialism. Of course, some variations exist due
to diversities of culture, religion and the early independence of most Latin
American countries in juxtaposition to the African nations.
However, astute analysis also tells us that the combined economy of OAS
member nations is very robust and progressive, which is antithetical to the
stagnant economy of AU member states.
Moreover, Africa has experienced slower development than most OAS
Latin American member nations. Though much of Latin America still experiences
adverse conditions of bloodshed through drug wars and dictatorial regimes,
economic growth in these regions appear to be progressing more hastily than the

62

combined African economy. Close study reveals that despite its multitudinous
issues Africa is moving towards democratization, liberation, socio-economic
recovery, and overcoming its past. One author's optimism for African renders the
following:
For the past three decades, there has been no lack of reasons to be
pessimistic about Africa's future. But a more balanced reading is called for ...
There is significantly greater political freedom and more space for civil society in
Africa today than a decade ago. Even as some states have disintegrated, others
are moving forward to reconstruction. There is also a new ideological and
intellectual climate. Unlike during the false start of the first liberation that came
with decolonization, Africa today evinces a new political sobriety that is hardened
(and even jaundiced) by experience, but not without hope 239 •
Now that the first chapter of this paper has covered the history and culture
of member countries in OAS and AU, the next chapter, (Chapter 2), we shall look
at the Structures of both organization and made a comparison to find out the
similarities and differences in their structures.
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CHAPTER TWO
2.0

Structural Examination of the African Union and Organization of American
States

2.1

The African Union: The Components.
In examining the structures of the African Union (AU), there is the need to
list and name the principal organs of the union, with the purpose of evaluating or
assessing their significance on the affairs of governance of the union. It has to
be noted that most of the key organs of the AU are established under the
provisions of the AU Constitutive Act. But some are set up under protocols to the
Constitutive Act or to the Abuja Treaty, establishing the African Economic
Commission (AEC), and other free standing treaties or legal documentation. 240
Components

The organs established or proposed under the Constitutive Act are listed below:

240

•

Assembly of Heads of State and Government

•

Executive Council of Ministries

•

Permanent Representative Committee

•

Commission of the African Union

•

Economic, Social and Cultural Council

•

Pan-African Parliament

•

Court of Justice

•

Specialized Technical Committee

STENGHTENING POPULAR PARTICIPATION IN THE African Union- A guide to AU structures and processes
retrieved from africmap.org on 05-04-11.
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•

Financial Institutions: The African Central Bank, African Investment Bank, and
African Monetary Fund 241

Institutions and initiatives established by other treaties, protocols or agreements:
•

Peace and Security Council

•

African Commission on Human and Peoples' Rights

•

African Committee of Experts on the rights and Welfare of the Child

•

African Court on Human and Peoples' Rights

•

New Partnership for Africa's Development (NEPAD)

•

African Peer Review Mechanism

•

African Economic Communitl42

The Assembly and Heads of the State and Government of the African Union

The Assembly of the African Union is comprised of the Heads of States
and Governments of all member states and is the highest decision-making body
of the AU since 2005.

The Assembly meets twice a year.

Previously, the

Assembly only met once a year unless there were exigencies that could lead to
extraordinary meetings. The chairperson of the AU or any member state can call
an extraordinary session with the consent of at least two-thirds of all member
states.
The powers and functions of the assembly are stipulated in Article 6 of the
AU Constitutive Act which include the following: Determination of the common
policies of the union, Monitoring the implementation of the decisions of the union
and ensuring compliance by member states, Issue of directives and regulations
241
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242
Established by a treaty adopted in Abuja, Nigeria in 1991

65

to the executive council, Oversight over the affairs of the Union ,Establishment of
the new organs of the union, Appointment of certain categories of the AU
personnel, Consideration of requests for membership of the union, Approval and
adoption of the AU budget243 • However, for the assembly to adopt any decisions,
it has to be voted on by a majority vote. At most summits, the assembly will
adopt two types of proposals: (1) Decisions and (2) Declarations.
2.2

The Organization of American States - Components
The Organization of American States have core principles of, promoting
democracy, defending human rights, ensuring a multi-dimensional approach to
security of their members and supporting inter-American legal cooperation.
However, all these principles and purposes could only be accomplished by
means of the following structure put in place by the organization: 244
The General Assembly, The meeting of Consultation of Ministers of
Foreign Affairs and The Councils, The Permanent Council

and the Inter-

American Council for Integral Development, The Inter-American Committee on
Human Rights, The General Secretariat, The Specialized conferences, The
Specialized Organizations; and other entities established by the General
Assembly
According to the OAS, the General Assembly is the supreme organ of the
organization and comprises of the delegation of all the member states.

The

Permanent Council attends to the matters entrusted to the General Assembly or
the meeting of consultation of minsters of Foreign Affairs; monitors the
243
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maintenance of friendly relations among member states and the observance of
the standards governing General Secretariat operations.
The Inter-American Juridical Committee as listed in Article 53 and empowered in
Chapter XIV of the OAS Chapter, is to be an advisory body to the Organization on
Juridical matter, promotes the progressive development and codification of international
laws and studies juridical problems related to the integration of the developing countries
of the hemisphere, that the member states.
The Meeting of Consultation of Ministers of Foreign Affairs is held in order to
consider problems of an urgent nature and of common interest to the member states.
Any member state may request that a meeting of consultation be called. The request
must be addressed to the permanent council of the organization, which decides by an
absolute majority whether a meeting should be held.
The Inter-American Commission on Human Rights (IACHR). The IACHR was
created by a resolution of the fifth meeting of consultation of ministers of foreign affairs
in Santiago, Chile in 1959. It was formally established in 1960 when the permanent
council of the organization approved its statute. The IAHR is one of the two organs of
the Inter-American system entrusted with promoting and protecting human rights. The
General Secretariat is the central and permanent organ of the organization of American

states.

It shall perform the functions assigned to it in the OAS Charter, in other inter-

American treaties, and agreements by the General Assembly and its meeting of
consultation of minsters by foreign affairs, or the councils.
Specialized Conferences are intergovernmental meetings to deal with special
technical matters or to develop specific aspects of inter-American cooperation. These
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meetings are held when either the General Assembly or the meeting of Consultations of
ministers of foreign affairs so decides or at the request of one of the councils or
specialized organizations.
Specialized organizations were created by the OAS in Chapter XVIII,
which defines specialized organizations as intergovernmental organizations
established by multilateral agreements and having specific functions with respect
to technical matters of common interest to the American States.

Examples of

specialized organizations under the OAS are:
The Pan-American Health Organization specializes in health matters. 245
The Inter-American Children's Institute was formed to create and advance

awareness of the prevailing health problems affecting children and adolescents
of the OAS nation regions,
The Inter-American Commission of Women (CIM) was established for the

purpose of promoting the rights of women; the organization also lobbies
governments to advocate and craft equal opportunity public policies and program
that create equal opportunities for men and women throughout OAS member
states. 246
The Pan American Institute of Geography and History (PAIGH) provides

training at research centers, issues publications, and organizes technical
meetings in the field of cartography, geography, history and geophysics. 247

245
246
247

Established in 1902 by the second international conference of American States.
Created by 6th International Conference of American States in Havana, 1928
Also created by 6th International Conference of American Sates in Havana, 1928
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The Inter-American Indian Institute (Ill) was established for collaboration in
the coordination of member states policies relevant to indigenous peoples of
OAS regions.
The Inter-American Institute for Cooperation on Agriculture, which is the
inter-American's system's organization, specializes in the agricultural sector and
rural territories.

As such, it stimulates, promotes, and supports the member

states' efforts to achieve sustainable development of agriculture and to enable
rural communities to prosper.
2.3

Comparative Analysis of the Structures of AU and OAS
The General Assembly
The Organization of American states [OAS] and the African Union are
public international organizations. This means they are legal entities established
through international treaty. And of whose members that subscribe as state
parties to those treaties. Both Organizations have their General Assembly as the
supreme organs of the two organizations. The OAS General Assembly has broad
powers that includes the authority to 'decide the general action and policy of the
organization, determine the structure and functions of its organs, and consider
matters relating to friendly relations among American States'. Under this
authority, the General Assembly has established a variety of organs, such as
Inter-American Convention against terrorism, CICTE and CICAD. 248
The assembly of the African Union is the political organ of the Union,
similar to the General Assembly of the European Union or the Organization of

248

William Berenson, the structure of the Organization of American States June 2013 revision presented by the
author at a seminar sponsored by the Department of Legal Cooperation and information in Colombia in March
2001.
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American states. It is comprised of the Head of States and Government of
member countries or their representatives 249 headed by a Chairperson who shall
be 'a Head of State or Government elected after consultations among the
member States. 250
Both Assemblies adopt the budget of their respective organizations. The
OAS General Assembly is the supreme organ of the Organization of American
States. It has as its principal powers, in addition to such others as are assigned
to it by the Charter. The following are other powers and functions: To decide the
general action and policy of the Organization, determine the structure and
functions of its organs, and consider any matter relating to friendly relations
among the American States; 251

to establish measures for coordinating the

activities of the organs, agencies, and entities of the Organization among
themselves, and such activities with those of the other institutions of the interAmerican system; 252 to strengthen and coordinate cooperation with the United
Nations and its specialized agencies; 253 to promote collaboration, especially in
the economic, social, and cultural fields, with other international organizations
whose purposes are similar to those of the Organization of American States; 254 to
approve the program-budget of the Organization and determine the quotas of the
Member States; 255 to consider the reports of the Meeting of Consultation of
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Nsongurua J. Udombana, 33 California Western International Law Journal69 2002. The Institutional Structure
of the African Union: A legal Analysis. See AU Act art. 6[1)
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See AU Act, art. 8[1)
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Ministers of Foreign Affairs and the observations and recommendations
presented by the Permanent Council with regard to the reports that should be
presented by the other organs and entities, in accordance with the provisions of
Article 91.(f), as well as the reports of any organ which may be required by the
General Assembly itself; 256 to adopt general standards to govern the operations
of the General Secretariat; 257 and to adopt its own rules of procedure and, by a
two-thirds vote, its agenda. 258The General Assembly shall exercise its powers in
accordance with the provisions of the Charter and of other inter-American
treaties. The General Assembly shall establish the bases for fixing the quota that
each Government is to contribute to the maintenance of the Organization, taking
into account the ability to pay of the respective countries and their determination
to contribute in an equitable manner. Decisions on budgetary matters require the
approval of two thirds of the Member States. 259All Member States have the right
to be represented in the General Assembly. 260
On the other hand, the African Union General assembly is also the
supreme organ of the organization. The Assembly is to perform the following
functions : Determine the common policies of the Union, establish its priorities
and adopt its annual

program, Monitor the implementation of policies and

decisions of the Union as well ensure compliance by all Member States through
appropriate mechanisms; Accelerate the political and socio-economic integration
of the continent; Give directives to the Executive Council, the PSC of the
256

OAS charter, article 54(f)
OAS Charter,article 54(g)
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OAS Charter, article 54(h)
259
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Commission on the management of conflicts, war, acts of terrorism, emergency
situations and the restoration of peace; Decide on intervention in a Member
State in respect of grave circumstances namely, war crimes, genocide and
crimes against humanity; Decide on intervention in a Member State at the
request of that Member State in order to restore peace and security; Determine
the sanctions to be imposed on any Member State for non- payment of assesses
contributions, violation of the principles enshrines in the Constitutive Act and the
rules, non-compliance with the decision of the Union and unconditional changes
of government; Appoint the Chairman of the Commission and his or her deputy
or deputies and Commissioners of the

Commission and determine their

functions and terms of office; Receive, consider and take decisions on reports
and recommendations from the other organs of the Union;

Consider requests

for Membership of the Union and establish any organ of the Union; Appoint and
terminate the appointment of the judges of the Court of Justice and adopt the
budget of the Union.
The major difference in the functions of both General Assembly of the OAS and
the AU is the provision of Article (e) in the African Union Charter, the Union can decide
on intervention in a Member State in respect of grave circumstances namely, war
crimes, genocide and crimes against humanity; and (f) Decide on intervention in a
Member State at the request of that Member State in order to restore peace and
security are not present in the Charter of the OAS. The OAS charter makes it clear that
the Sovereignty of member state is sacrosanct and that no member states shall
interfere in the internal affairs of another member country. The OAS charter is very strict
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on non-interference in the internal affairs of member states. On the other hand, The
OAS compared to the African Union provided in their charter that a strike on one
member-state is a strike on all member states. This is entrenchment of doctrine of
collective defense.
Most of the policy decision making function of the General Assembly comes usually in
the form of Declarations, resolutions and decisions. Examples of Declarations:
The following are a glimpse of Declarations made by both the AU and the OAS General
Assembly: The African Union for example in solidarity support to Niger Republic after
terrorist bomb in Niger made a Declaration to wit: That the Assembly was Deeply
shocked and aggrieved by the two heinous terrorist attacks against the public and
industrial establishments in Agadez and Arlit in Niger Republic on 23 May 2013;
Recognizing the commitment and determination of Niger to fight against the scourges of
terrorism and cross border criminality as well as its invaluable contribution to the African
led International Support Mission in Mali (AFISMA); Recalling the AU instruments
relating to the prevention and fight against terrorism, reaffirming the need to pursue and
intensify efforts to face the scourges of terrorism and trans-national crimes, stressing, in
this regard, the importance of enhancing cooperation between the Member States as
regards security and bearing in mind the seriousness of the terrorist threat in the
Sahelo-Saharan Region;

1.Strongly condemns the treacherous terrorist attacks

perpetrated in Agadez and Arlit, express the solidarity of Africa with the people and
Government of Niger and assures them of its full support in their efforts to fight against
terrorism and organized transnational crimes; 2. Conveys its heartfelt condolence to the
families of the victims of the terrorist attacks in Agadez and Arlit and expresses its
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wishes for the prompt recovery of the injured persons; 3. Welcomes the renewed
commitment and courageous actions of President Mahamadou lssoufou for the
promotion of peace, security and stability in the Sahelo-Sahara Region as demonstrated
particularly by the remarkable contribution of Niger to AFISMA;

4. Stresses once again

the need for enhanced cooperation and coordination between the AU Member States in
the fight against the scourge of terrorism and organized transnational crimes and
encourages, in this regard, the Commission to pursue the efforts initiated with the
countries of the Sahelo-Saharan Region, with the organization on 17 March 2013 of the
Ministerial Meeting in Niger and that of the Heads Security and Intelligence Services of
Niger and that of the Heads Security and Intelligence Services in Bamako on 18 April
2013 and looks forward with interests to the next similar meeting scheduled in June
2013; 5. Request the Commission, in cooperation with the African Centre for Studies
and Research on Terrorism (CAERT) and the Committee of African Security and
Intelligence Services (CISSA), to send urgently an assessment mission to Niger to
determine the modalities for assistance to that country and report to the meeting of the
Heads of Security and Intelligence Services scheduled in June 23; 6. Appeals to all
Member States which have not yet done so to become party to all the African and
International Legal Instruments relating to the prevention and elimination of terrorism
and to take all appropriate measures for cooperation and mutual assistance in this
field. 261
261

The above Declaration by the African Union assembly is a solidarity

AU General assembly/AU/Dec! 2 (xxl) Declaration of the Terrorist attacks in Niger and/on

solidarity of Africa with the republic of Niger.

0
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0
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Declaration of what could be termed "in brotherhood we stand to condemn the attacks
in Niger Republic".
The OAS made some laudable Declarations and resolutions too, for example, like the Afican
union, the OAS General assembly in a solidarity declaration regarding successful election in
Haiti to wit: the OAS welcomes success of the recent electoral process in Haiti; notes with
satisfaction the commitment of the Haitian people to democracy and to the betterment of their
country confirmed through their participation in the recent elections; acknowledges the efforts of
the international community and all contributors in support of Haiti, and in particular the work of
the Organization of American States, the Joint OAS-CARICOM Electoral Observation Mission,
and the United Nations; extends its most sincere congratulations to the people of Haiti for their
resolve, political maturity and commitment to democracy and the rule of law and salutes their
courage demonstrated during times of difficulty, especially after the earthquake of January 12,
201 0; congratulates Mr. Michel Joseph Martelly on his democratic election and assumption of
office as President of the Republic of Haiti and extends the support of the member states of the
Organization of American States (OAS) for his efforts to meet the expectations of the Haitian
people; welcomes the opportunity seized by the Haitian people to address current challenges
linked to the reconstruction. 262
The above are examples of Declarations made by the AU and OAS General Assembly.

262

OAS Declaration on Haiti 19983

0
0

0
0
0
0

75

2.4

The power of suspension and instruction by the OAS General Assembly
and the AU General Assembly
An example of power of suspension exercised by the OAS General
Assembly: That the OAS General Assembly deeply concerned about the
worsening of the current crisis in the Republic of Honduras resulting from the
coup d'etat against the constitutional government of President Jose Manuel
Zelaya Rosales, as well as his arbitrary detention and expulsion from the country,
which produced an unconstitutional alteration of the democratic order; reaffirming
the importance of full respect for human rights and fundamental freedoms, and
the principle of nonintervention in the internal affairs of other states; having
received the report of the Secretary General on the diplomatic initiatives taken in
accordance with Article 20 of the Inter-American Democratic Charter, aimed at
restoring democracy and the rule of law as well as reinstating President Jose
Manuel

Zelaya

Rosales;

unsuccessful; noting

and

noting

that

these

initiatives

have

been

that the regime that emerged from the coup d'etat has

refused to comply with the provisions of resolution AG/RES. 1 (XXXVII-E/09),
adopted by the General Assembly of the Organization of American States (OAS)
at its thirty-seventh special session, on July 1, 2009; and having taking a vote
among the member states pursuant to the provisions of Article 21 of the InterAmerican Democratic Charter, resolves: 1.To suspend the Honduran state from
the exercise of its right to participate in the Organization of American States, in
accordance with Article 21 of the Inter-American Democratic Charter.

The

suspension shall take effect immediately to reaffirm that the Republic of
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0

Honduras must continue to fulfill its obligations as a member of the Organization,
in particular with regard to human rights; and to urge the Inter-American
Commission on Human Rights to continue to take all necessary measures to
protect and defend human rights and fundamental freedoms in Honduras.3.To
instruct the Secretary General, together with duly designated representatives of
various countries, to step up all diplomatic initiatives and to promote other
initiatives for the restoration of democracy and the rule of law in the Republic of
Honduras and the reinstatement of President Jose Manuel Zelaya Rosales so
that he may fulfill the mandate for which he was democratically elected, and to
report immediately to the Permanent Council.

No such initiative will imply

recognition of the regime that emerged from this interruption of the constitutional

)
order. 4. To encourage the member states and international organizations to
review their relations with the Republic of Honduras during the period of the
diplomatic initiatives for the restoration of democracy and the rule of law in the
Republic of Honduras and the reinstatement of President Jose Manuel Zelaya
Rosales.5.To instruct the Secretary General to transmit this resolution to the
other entities of the inter-American system and to the Secretary-General of the
United Nations. 263 The OAS also suspended Cuba in 1962. 264
The African Union- The African Union General assembly has the power to
sanction erring member states although the power to sanction might be
empowered through delegated authority to a subsidiary organ like the Peace and
security council of AU but must still be approved by the AU General Assembly to
263
264

OAS Declaration on Honduras suspension from OAS
See www. OAS .org on suspension of member states
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make it valid in most cases. The constitutive Act of the AU provided for sanctions
as follows: Non Payment of Budgetary Contribution 265 , Failure to Comply with AU
decisions and policies 266 , and unconstitutional change of government267 . The
OAU/AU has sanctioned the following member states. Togo from February 2005
through May 2005 268 , Mauritania from August 2008 through June 2009 269 ,
Guinea from December 2008 through December 2010 270 , Niger from August
2009 through March 2011 271 and Madagascar from March 2009 till present. 272
When it comes to sanctions, the development of a more forceful posture
has been facilitated by external factors, most notably the increased space for
regional political action created by the end of the Cold War, as well as by
increased organizational maturity and capacity to act. However, the qualitative
variation in regional approaches to sanctions does hardly depend on the stage of
regionalism of each organization. The Arab League, the AU, and ASEAN have
developed their own localized versions of regionalism over time. Hence, the AU
is considered well advanced in its activist peace and security policy, of which its
sanctions doctrine against unconstitutional changes of government is a vital part.
On the other hand, it has largely left economic integration objectives in the hands
of the sub-regional African organizations. ASEAN

has prioritized trade

cooperation aimed at creating a common market over the last decades (ASEAN
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2008). From the ASEAN perspective, peaceful relations in the region are best
achieved through respect of national diversity and non-interference in domestic
affairs. The Arab League has repeatedly been declared dead, yet its comparative
advantage may lie precisely in its ability to surprise and attract great international
attention when it jointly acts on matters of exceptional regional importance (e.g.,
Israel/Palestine; Gulf War; Arab Spring). Hence, rather than reflecting different
degrees of maturity, our cases appear to represent different qualitative
trajectories. 273 The diversity in regional approaches to sanctions is depicted by
each regions circumstance and prevalent political and economic situations of
their time.

2.5

Power to appoint by AU and OAS General Assembly
A clear example of power to appoint was demonstrated when- The AU
Assembly in exercising the power to appoint major staff in the African Union
confirm by a decision the appointment of committee experts confirming the
election conducted by the Executive Council by taking notice of the election
conducted by the Executive Council and decided to appoint the following persons
as members of the African Committee on the Rights and Welfare of the Child as
elected by the 13th Ordinary Session of the Executive Council: i) Mrs. Agnes
KABORE Burkina Faso ii) Mr. Adrianirainy RASAMOELY Madagascar iii) Mrs.
Maryam UWAIS Nigeria iv) Mr. Cyprien Adebayo YANCLO Benin

273

274

•

Also the

See Working paper by Elin Hellquist, Regional Organizations and sanctions against members - Explaining the
different trajectories of the African Union, The League of Arab States and the association of South- East Asian
Nations. No. 59, January 2014.
274
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AU do exercise the power to appoint or confirm major staff in the organization
when the assembly appointed the African Court of Justice Judges. The AU
Assembly takes note of the results of the election conducted by the Executive
Council and decides to appoint, for a six-year term the following Judges of the
African Court on Human and Peoples' Rights as elected by the Eighth Ordinary
session of the Executive Council: i) Mrs. Sophia A.B. AKUFFO Ghana 6-year
term ii) Mr. Githu MUIGAI Kenya 6-year term iii) Mr. Joseph Nyamihana
MULENGA Uganda 6-year term iv) Mr. Bernard Makgabo NGOEPE South Africa
6-year term 275 .
The OAS also has the power to appoint or confirm major staff

I

appointments in other areas of the organization. For example the Inter-American
commission on Human Rights (IACHR) is one of the two organs of the interAmerican system entrusted with promoting and protecting human rights. Its
seven members are elected by the General Assembly and serve in an individual
capacity. They have four-year terms and may be re-elected only once? 76
The most important function of AU that differs radically from the OAS is
the power to interfere in the affairs of other members where there is
contravention of war crimes and gross human rights violations as earlier
discussed. The OAS General Assembly does not have the power to interfere in
the internal affairs of another member states. But the OAS Charter provided that
a strike on one member state is a strike on all members. A collective defense
275

Assembly/AU/Dec.202 (XI), Decision on the election of Judges of the African court on Human and Peoples'
rights DOC. EX CL/451(xiii)
276
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approach mechanism. The African interference approach of the link between the
responsibility of a state, as far as human rights are concerned, and notions of
sovereignty, in the African context, can be seen in the 1998 statement of then
Organization of African States secretary General Salim Ahmed Salim who noted:
"we should talk about the need for accountability of governments and of their
national and international responsibilities. In the process, we shall be redefining
sovereignty. Africa has a duty to intervene to root tyranny. We must all accept
that we cannot abuse the concept of national sovereignty to deny the rest of the
continent the right of duty to intervene when behind those sovereign boundaries,
people are being slaughtered to protect tyranny" 277

.

In specific terms, the

constitutive act of the African Union provides for the following as the functions of
the African Union General Assembly: The functions of the Assembly shall be to:
determine the common policies of the Union; receive, consider and take
decisions on reports and recommendations from the other organs of the Union;
consider requests for Membership of the Union;

establish any organ of the

Union; monitor the implementation of policies and decisions of the Union as well
ensure compliance by all Member States; adopt the budget of the Union; give
directives to the Executive Council on the management restoration of peace;
appoint and terminate the appointment of the judges of the Court of Justice;
appoint the Chairman of the Commission and his or her deputy or deputies and
Commissioners of the Commission
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The Assembly may delegate any of its powers and functions to any organ
of the Union278 AU Executive Council/The meeting of consultation of Ministers of
foreign affairs of OAS. The Executive Council shall be composed of the Ministers
of Foreign Affairs or such other Ministers or Authorities as are designated by the
Governments of Member States.

2.6

THE EXECUTIVE COUNCIL

The Executive Council shall meet at least twice a year in ordinary
session. It shall also meet in an extra-ordinary session at the request of any
Member State and upon approval by two-thirds of all Member States. 279
The Executive Council shall take its decisions by consensus or, failing
which, by a two-thirds majority of the Member States. However, procedural
matters, including the question of whether a matter is one of procedure or not,
shall be decided by a simple majority. Two-thirds of the total membership of the
Union shall form a quorum at any meeting of the Executive Council. 280

The

Executive Council shall adopt its own Rules of Procedure. 281 The Executive
Council shall coordinate and take decisions on policies in areas of common
interest to the Member States, including the following: foreign trade; energy,
industry and mineral resources; food, agricultural and animal resources, livestock
production and forestry; water resources and irrigation; environmental protection,
humanitarian

278

action

and

disaster

Article 9 of the constitutive act of the African Union.
Article 10 of AU Constitutive Act
280
Article 11 of AU Constitutive Act
281
Article 12 of AU constitutive ACT

279

response

and

relief;

transport

and

82

communications; insurance; education, culture, health and human resources
development; science and technology; nationality, residency and immigration
matters; social security, including the formulation of mother and child care
policies, as well as policies relating to the disabled and the handicapped;
establishment of a system of African awards, medals and prizes. The Executive
Council shall be responsible to the Assembly. It shall consider issues referred to
it and monitor the implementation of policies formulated by the Assembly. The
Executive Council may delegate any of its powers and functions mentioned in
paragraph 1 of this Article to the Specialized Technical Committees established
under Article 14 of this Act. 282

2.7

THE MEETING OF CONSULTATION OF MINISTERS OF FOREIGN AFFAIRS
OFTHEOAS
The meeting of consultation of Ministers of Foreign affairs under the OAS
shall be held in order to consider problems of an urgent nature and of common
interest to the American States, and to serve as the Organ of Consultation. 283Any
Member State may request that a Meeting of Consultation be called. The request
shall be addressed to the Permanent Council of the Organization, which shall
decide by an absolute majority whether a meeting should be held. 284 The agenda
and regulations of the Meeting of Consultation shall be prepared by the
Permanent Council of the Organization and submitted to the Member States for
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consideration. 285 If, for exceptional reasons, a Minister of Foreign Affairs is
unable to attend the meeting, he shall be represented by a special delegate. 286 1n
case of an armed attack on the territory of an American State or within the region
of security delimited by the treaty in force, the Chairman of the Permanent
Council shall without delay call a meeting of the Council to decide on the
convocation of the Meeting of Consultation, without prejudice to the provisions of
the Inter-American Treaty of Reciprocal Assistance with regard to the States
Parties to that instrument. 287The Committee shall also meet when the General
Assembly or the Meeting of Consultation or the Governments, by a two-thirds
majority of the Member States, assign to it technical studies or reports on specific
subjects. 288

2.8

The Pan- African Parliament Of AU, The OAS Council And ECOSOC Of The
African Union.
The establishment of Pan- African Parliament was inspired by a vision to
provide

a

common

platform

for African

peoples

and

their

grass-roots

organizations to be more involved in discussions and decision-making on the
problems and challenges facing the continent. The ultimate aim of PAP is to
evolve into an institution with full legislative powers, whose Members are elected
by universal adult suffrage. At present it exercises advisory and consultative
powers . PAP currently has 230 Members. 289 The functions of the Pan-African
parliament is to facilitate the effective implementation of the policies and
objectives of the OAU/AEC and, ultimately, of the African Union. Work towards
285
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the harmonization or co-ordination of the laws of Member States. Make
recommendations aimed at contributing to the attainment of the objectives of the
OAU/AEC and draw attention to the challenges facing the integration process in
Africa as well as the strategies for dealing with them. Request officials of the
OAU/AEC to attend its sessions, produce documents or assist in the discharge of
its duties. Promote the programs and objectives of the OAU/AEC, in the
constituencies of the Member States. Encourage good governance, transparency
and accountability in Member States. Familiarize the peoples of Africa with the
objectives and policies aimed at integrating the African continent within the
framework of the establishment of the African Union. Promote the coordination
and harmonization of policies, measures, programs and activities of the
parliamentary fora of Africa. 290
The OAS permanent council is composed of one representative of each
Member State, especially appointed by the respective Government, with the rank
of ambassador. Each Government may accredit an acting representative, as well
as such alternates and advisers as it considers. The office of Chairman of the
Permanent Council shall be held by each of the representatives, in turn, following
the alphabetic order in Spanish of the names of their respective countries. The
office of Vice Chairman shall be filled in the same way, following reverse
alphabetic order. The Chairman and the Vice Chairman shall hold office for a
term of not more than six months, which shall be determined by the statutes.
Within the limits of the Charter and of inter-American treaties and agreements by
the Consultation of Ministers of Foreign Affairs., the Permanent Council shall
serve provisionally as the Organ of Consultation in conformity with the provisions
of the special treaty on the subject. The Permanent Council shall keep vigilance
290
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over the maintenance of friendly relations among the Member States, and for that
purpose shall effectively assist them in the peaceful settlement of their disputes,
in accordance with the following provisions. Any party to a dispute in which none
of the peaceful procedures provided for in the Charter is under way may resort to
the Permanent Council to obtain its good offices. The Council shall assist the
parties and recommend the procedures it considers suitable for peaceful
settlement of dispute. In the exercise of its functions and with the consent of the
parties to the dispute, the Permanent Council may establish ad hoc committees.
The ad hoc committees shall have the membership and the mandate that the
Permanent Council agrees to.

New Partnership for Africa's Development (NEPAD). is a program for
Africa's economic development that was first adopted in 2001 outside the
structures of the OAU/AU. It was endorsed by the first AU summit in Durban in
2002. The NEPAD founding document champions good governance as a basic
requirement for peace, security and sustainable political and socio-economic
development. The NEPAD secretariat reports to the NEPAD Heads of State and
Government Implementation Committee (HSGIC), which usually meets in the
margins of AU summits and in turn reports to the Assembly. The NEPAD
Secretariat is based in Midrand, South Africa. Its activities are funded by
voluntary contributions from Member States. The initial plan of NEPAD adopts a
three-pronged strategy for action: establishing preconditions for sustainable
development (including peace and

security and

improved

governance);

identifying priority sectors for action (education, health, regional infrastructure,
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agriculture, market access, and the environment); and mobilizing resources to
achieve NEPAD's aims. The NEPAD Secretariat works with the RECs, which are
primarily responsible for implementing the NEPAD program, to promote effective
cross-border collaboration on infrastructure, trade and other economic initiatives.
Among the NEPAD flagship projects is the Comprehensive Africa Agriculture
Development Program (CAADP). 291

2.9

The General Secretariat
The Secretariat of OAS and AU

The African Union Commission acts as the executive/administrative
secretariat of the AU. There are different departments within the secretariat
headed by Commissioners. The AU commission is located in Addis Ababa,
Ethiopia. The secretariat is headed by a chairperson. 292 Some of the portfolios
under the secretariat are: Peace and security, Trade and industry, infrastructure
and energy, social affairs, rural economy and resources, science and
technology and economic Affair. 293 On the other hand, the OAS secretariat is
the central organ of the Organization of American States. The General
Secretariat shall also perform the following functions: Transmit ex-officio to the
member state notice of the convocation of the General Assembly, the Meeting
of Consultation ministers of Foreign Affairs, the and the specialized bodies;
Advise the other organs, when appropriate, in the preparation of agenda and
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rules of procedure; Prepare the proposed program budget of the Organization
on the basis of programs adopted by the Councils, agencies, and entities
whose expenses should be included in the program-budget and, after
consultation with the Councils or their permanent committees, submit it to the
Preparatory Committee of the General Assembly and then to the Assembly
itself; Provide, on a permanent basis, adequate secretariat service for the
General Assembly and the other organs, and carry out their directives and
assignments. To the extent of its ability, provide services for the other meetings
of the Organization; Serve as custodian of the documents and archives of the
inter-American Conferences, the General Assembly, meetings of Consultation
of Ministers of Foreign Affairs, the Councils, and the Specialized Conferences
on inter-American treaties and agreements, as well as of the instruments of
ratification thereof; Submit to the General Assembly at each regular session on
annual report on the activities of the Organization and its annual report; and
Establish relations of cooperation, in accordance with decisions reached by the
General Assembly or the Councils, with the Specialized Organizations as well
as other national and international. 294 The head of the OAS secretariat is the
secretary-General. The Secretary-General can use his good offices to facilitate
peaceful and friendly settlement among member nations or member nations
and her citizens. In most cases this is done by the office of the OAS secretary-
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General working in collaboration with the OAS Commission on human
Rights.295
2.10 The Human Rights Commission of OAS and AU

An African Commission on Human and Peoples' Rights was established
within the Organization of African Unity (then) to promote human and peoples'
rights and ensure their protection in Africa. 296 The Commission shall consist of
eleven members chosen from amongst African personalities of the highest
reputation, known for their high morality, integrity, impartiality and competence in
matters of human and peoples' rights; particular consideration being given to
persons having legal experience. The members of the Commission shall serve in
their personal capacity. 297 The Commission shall not include more than one
national of the same State. 298 The OAS commission on Human rights is also to
decide individual complaints concerned alleged human rights violations, issue
emergency protective measures when an individual or the subject of a
complaints is in immediate risk of irreparable harm. The commission also
engages in a range of human rights monitoring and promotion activities. 299 Unlike
the European Union where we have only the court now dispensing justice on
human rights issues, both the African Union and the OAS have the Human
Rights Commission and Court of Human Rights complementing each other. The
European Convention on
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Commission and a European Court of Human Rights which functioned for over
30 years together, until November 1998 when, as a result of the acceptance by
all member states to the European Convention protocol 11, the Commission and
Court were disbanded and a sole body, a full-time permanent Court was
created. 300 But the African Union and the OAS Commission on Human Rights
Courts are still separate and distinct. Both AU and OAS commission on Human
Rights have played significant role in tackling human rights abuses in their
different organizations among member states. These actions could be in the form
of investigations, conducts in loco visits to member state concerned, render
decisions on regular matters or made friendly and peaceful settlement of
disputes and also write advisory opinions. 301
"In strict compliance with the obligations undertaken with ratification of the
American Convention on Human Rights and of other international human
rights instruments, and conscious that any violation of an international
obligation resulting in damages or injury carries with it the duty to make
adequate reparation, and that monetary compensation and criminal
sanction of the perpetrators are the most just and equitable forms of
reparation, Ecuador, through the Office of the Attorney General, and Mr.
Lizandro Ramiro Montero Masache, on his own behalf, have agreed to a
friendly settlement." 302
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Ecuador accepts responsibility for violating the human rights of Mr.

)

Lizandro Ramiro Montero Masache, rights emanating from the general

J

obligations of Article 1(1) of the American Convention and other
international instruments, and that are specifically enshrined in Articles 7
(Right to Personal Liberty), 8 (Right to a Fair Trial), and 25 (Right to
Judicial Protection) of the Convention. These violations were committed
by agents of the State and have not been refuted by the State, which thus
must bear responsibility for them before society. The Ecuadorian State
thus agrees to accept the facts outlined in Petition 12.207, currently being
examined by the IACHR, and to take any reparatory measures necessary
to assuring compensation of the damages suffered by the victim. The
Inter-American Commission decides to approve the friendly settlement
agreement signed by both parties on September 20th, 2005. To continue
with its monitoring and supervision of compliance with each and every
point in the friendly settlement, and, in the context to remind the parties of
their obligation to inform the Inter-American Commission on Human rights
of compliance with this friendly settlement. To also publish the report and
include it in Annual report to the General Assembly. 303 To facilitate
peaceful settlement of disputes among member nations, the OAS General
Assembly passed resolution empowering the office of the secretarygeneral to continue to promote the raising and mobilization of funds from
member states, permanent observers, other states, international financial
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institutions, national and international organizations, and other entities and
other donors for the financing of the Peace Fund. To encourage the
member states to use the Peace Fund as an effective financial tool for
peacefully resolving conflicts through mechanisms contemplated under
the OAS Charter, such as direct negotiation, good offices, mediation,
investigation and conciliation. To request the General Secretariat to
continue to strengthen its knowledge and experience in the pacific
settlement of territorial disputes through the Secretariat for Political Affairs,
under which the Peace Fund is administered pursuant to CP/RES. 781
(1257/00).To acknowledge that the Inter-American Peace Forum operates
under the Peace Fund, and contributes to the promotion of a culture of
peace in the Member States of the OAS. 304
Also the African Union Commission on human and Peoples' Right
emphasize and encourage the amicable and peaceful settlement of a case
of John Modise V. Botswana 305

where the Commission found that

elements in the file show that the Complainant did obtain Botswana
nationality, but he is not satisfied. The Commission considers, however,
that the other rights which the Complainant is seeking could be obtained
through local judicial action. If issues related to the acquisition of full
citizenship are not resolved by competent domestic judicial authorities, or
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in the event of new facts coming to light, Mr. Modise can resort once more
to the Commission. And for the above reasons, the Commission Takes
note of the granting of Botswana citizenship to Mr. Modise thereby calls
upon the Government of Botswana to continue with its efforts to amicably
resolve this communication in compliance with national laws and with the
provisions of the African Charter on Human Rights laws.

It is apparent

from the above cases that both the OAS and AU Commission have the
power to promote and settle cases amicably among parties.
Comparably, the issue of legal existence and exercise of jurisdictional
power was emphasized

in

the

OAS case of Disabled

People's

International V. United states 306 by the Inter-American Commission on
Human Rights. The facts of the case as submitted by the parties may be
summarized as follows: On November 5, 1983 Disabled Peoples'
International (D.P. I.) eta/. filed a complaint with the Commission on behalf
of the "unnamed, unnumbered residents, both living and dead, of the
Richmond Hill Insane Asylum Grenada, West Indies" against the United
States. On Monday, October 24, 1983 the Richmond Hill Insane Asylum in
Grenada was bombed by military aircraft of the United States of America.
The U.S. Government sought to have the petition declared inadmissible
since the "unnamed, unnumbered residents" were not identified as
required by the Commission's Regulations. In the killings of 16 persons
and 6 injured persons. The applicants' complaint requests that: Pursuant
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to Article 26 of the Commission's Regulations that the Commission
investigate the current situation at Richmond Hill Insane Asylum in
Grenada. Applicants invoke Article 26 based on the "possible irreparable
damage" which may occur to persons who are still residents in the
bombed-out facility. Pursuant to Article 34(2)(c) of the Commission's
Regulations that the requirement of exhaustion of domestic remedies be
waived . Applicants allege that domestic U.S. remedies are not sufficient to
protect the human rights of the victims. U.S. defenses of military necessity
or military error not be accepted to excuse or just violations of the right to
life, liberty and security of the person, and 1. that acts committed in
violation of the OAS Charter are not subject to military necessity or military
error defenses; and 2. that acts committed in violation of the Geneva
Conventions of 1949 are not subject to military necessity or military error
defenses. In this connection applicants allege a violation of: Articles I and
XI of the American Declaration of the Rights and Duties of Man
("American Declaration") given the current conditions at the mental
institution. Article I of the American Declaration in so far as the aerial
bombing resulted in deaths and injury; The Convention Relative to the
Protection of Civilian Persons in Time of War (The Fourth Geneva
Convention).
The Commission forwarded the pertinent parts of the complaint to the U.S.
Government on November 14, 1983, requesting information thereon within 90
days. The Commission's request for information was stated not to constitute a
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decision as to the admissibility of the communication. By letter received May 7,
1984 the U.S. Government acknowledged receipt of the complaint and requested
a short delay over the 90 day period for the submission of its response. By note
of September 21, 1984 the U.S. Government submitted its response to the
complaint which it argued should be declared inadmissible. 1. The legal
instruments upon which petitioners rely are outside of the Commission's
competence.
The U.S. Government maintains that the petition asks the Commission to
determine matters outside the competence assigned to it by Article 112 of the
OAS Charter and by the Commission's Statute and Regulations. The U.S.
Government further maintains that the Commission is not an appropriate organ to
apply the Fourth Geneva Convention to the United States because "the Geneva
Conventions govern the relations between nations in times of armed conflict, a
broad subject that extends beyond this Commission's mandate, i.e., examination
of the enjoyment or deprivation of the 'rights set forth in the American Declaration
of Rights and Duties of Man'. The U.S. argues, in the alternative, that "putting
aside the question of the Commission's competence, it is clear that the actions of
the

United

States

were

entirely

consistent

with

the

Fourth

GenevaConvention.2. Petitioners' failure to exhaust domestic remedies renders
the petition inadmissible. The U.S. Government maintains that "only the
Government of Grenada (... ) can authorize reconstruction of the mental hospital
or can determine where patients will be housed in the interim", and therefore the
petitioners should seek redress from the Government of Grenada, and the
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exhaustion requirement should not be waived. Further, the U.S. Government
states that the victims had access to remedies against the United States. The
U.S. Government established a procedure by which the U.S. made payments to
persons and entities that incurred damage during October-November 1983. Any
of the mental patients (or their survivors) were allegedly entitled to take
advantage of this remedy. 3. The U.S. Government further maintained that the
complaint should be declared inadmissible because the victims were not
identified. As stated above, this defect was corrected by the Petitioners and need
not be considered here.
The applicants' submissions (of February 8, 1985 1 Petitioners claims are
within the competence of the Commission. Applicants maintain that since Article
112 of the OAS Charter provides that. There shall be an Inter-American
Commission on Hl.Jman Rights, whose principal function shall be to promote the
observance and protection of human rights. That this complaint is within the
Commission's competence. a) Alleged violations of Articles I and XI of the
American Declaration. Applicants maintain that the deaths and physical injuries
of helpless mental patients caused by purposeful armed attack on their hospital
constitute violations of Articles I and XI of the American Declaration. b) The
Commission may be guided by general international law protections. Applicants
state that their claim is based on Articles I and XI of the American Declaration but
that these provisions be construed in conformity with other relevant international
rules protecting the human person, such as the Geneva Conventions. Applicants
argue that to do so is consistent with both regional and international
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understanding of the competence of protection systems. Applicants cite as
authority: Advisory Opinion "Other Treaties" subject to the Consultative
Jurisdiction of the Court, Inter-American Court of Human Rights, Ad. Op. Bo. OC1/82 (September 24, 1982), and 1981-82 Annual Report, Inter-American
Commission on Human Rights, OAS Doc. OEA/Ser.LN/11.57 (1982) at 116
(application of Geneva Conventions to El Salvador). c) The right to life is nonderogable.
Applicants maintain that the right to life is non-derogable and is a preemptory norm of international law Uus cogens) regardless of which treaties have
been ratified by that state. Applicants note that all relevant international
instruments protect civilians from derogation of this right even in states of
emergency. d) The U.S. Government may not invoke exceptions to the norm
that the right to life is non-derogable. Applicants maintain that the right to life is in
fact derogated during wartime. Applicants argue that the Geneva Conventions,
customary humanitarian law, general principles of civilized nations and The
Hague Convention,

must be consulted to

ascertain whether the U.S.

Government's defense states a permissible exception to the right to life
e) Alleged continued violation of Article XI of the American Declaration.
Applicants maintain that the insane asylum was and still is in shambles and that
the residents continue to suffer serious medical and health problems. f) Article 26
of the Regulations Applicants maintains that the petition is admissible under the
emergency jurisdiction provided for by Article 26 of the Commission's
Regulations. 2. Petitioners have satisfied all requirements for exhaustion of
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domestic remedies. Applicants maintain that they have no domestic remedies to
exhaust. They have not initiated judicial proceedings in U.S. courts because at
the time the petition was filed, the dead and injured Grenadans were not
members of DPI or IPI, the two organizations representing the victims. U.S. law
requires that plaintiffs have actual injuries in order to have standing to sue.
Applicants assert that U.S. law would not allow a domestic suit since petitioners
allege death and injuries to foreigners incurred outside the territorial borders of
the U.S., and in addition, the U.S. Foreign Claims Act and the Military Claims Act
both preclude claims arising from military actions. Applicants further assert that a
suit in Grenadan courts was impossible at the time of filing due to the fact that
the Grenadan judicial system was in complete disarray and that the Courts were
not functioning. Applicants also point out that the victims were unable to
participate in the U.S. claims process. As mental patients they were not and are
not now free to come and go. U.S. Government agents did not seek out the
injured asylum victims to receive their claims and the victims could not go to the
U.S. Government. Applicants allege that no agent of the U.S. assisted the victims
in presenting claims despite the fact that the U.S. Government knew where they
3.

Applicants maintain the admissibility of their complaint and request that

the Commission find that the U.S. Government has violated Articles I and XI of
the American Declaration and to make the appropriate recommendations. In the
alternative, they request that the Commission facilitate a friendly settlement
between the parties if such remedy is available to States that have not ratified the
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American Convention.

The respondent Government's second submissions

(dated August 26, 1985)
The U.S. Government reiterated the positions expressed in its initial
submission but included the following precisions. 1. The Petition is outside of the
Commission's competence.

The

U.S. Government states that "although

petitioners refer "to Articles I and XI of the American Declaration, the gravamen
of their petition is the contention that the United States violated the law of armed
conflict, particularly the Fourth Geneva Convention, which pertains to the
protection of civilians in time of war." The U.S. Government argues that "only if'
the Commission concludes that the U.S. violated the law of armed conflict could
the Commission find in petitioners' favor, and since the OAS member states did
not consent to the Commission's jurisdiction over that subject, the petition is
inadmissible. The U.S. maintains that it is a fundamental principle of international
law that international tribunals do not have the competence to decide a particular
dispute without the express consent of each State involved in that dispute.
Respondent Government cites: Case of Monetary Gold Removed from Rome in
1943, 1954 I.C.J. Rpts. , p. 32 as authority for this argument.
The U.S. Government states that the Commission has been empowered
by the OAS member States with competence only over "the rights set forth in the
American Declaration of the Rights and Duties of Man." The OAS member States
did not grant to the Commission competence "to adjudicate matters arising under
the complex and discrete body of international law that governs armed conflict,"
and "moreover, that body of law contains its own procedures for the resolution of
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alleged violations thereof, such as the enquiry procedure contained in Article 149
of the Fourth Geneva Convention." Further, the U.S. Government dismisses the
applicants' contention that the Commission has applied the law of armed conflict
to El Salvador. The phrase in question cited from the 1982 Annual Report
"cannot be construed as an application by the Commission of the law of armed
conflict to a member State" 2. The Petition is inadmissible because petitioners
did not exhaust domestic remedies. The U.S. Government reiterated its position
that it had established a procedure whereby Grenadan individuals and entities
could present claims for compensation, and that "it appears that the Richmond
Hill mental patients, or their survivors, could have presented precisely the sort of
claim that has repeatedly been compensated under this program." According to
Respondent Government, the petitioners fail to demonstrate that "they or the
individuals they purport to represent should not be required to exhaust domestic
remedies against the United States," and that petitioners "should not be excused
from the exhaustion requirement where none of the exceptions in Article 34.2
apply." 3. The Organizational Petitioners have not demonstrated that they
Represent the Mental Patient. The U.S. Government challenges D.P.I. and
I.D.I.'s claims to represent the cause of the dead and injured mental patients, in
part, because they did not assist them or their survivors in the filing of claims
against the U.S Government. The U.S. recognizes that the Commission does not
require the consent of the victim in order to admit the petition. The petition, the
U.S. states, complains about the bombing of the hospital and about conditions
after the bombing. The U.S. responds that "to the extent that patients, their
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guardians, or their survivors desired compensation for injury or death resulting
from the bombing, a well-publicized procedure was available {... ) to the extent
that they seek relief from present conditions it is futile to address such a
grievance to the United States. 4. Friendly Settlement is Not Appropriate in this
Case. The U.S. Government rejects applicant's proposal of a friendly settlement
procedure for two reasons: 1) the American Convention does not apply to the
United States, and 2) a friendly settlement procedure would require the
Commission to apply the law of armed conflict to the United States, "and would
therefore exceed the Commission's competence. D. The applicant's response of
February 4, 1986. 1. The issue of the Commission's competence. Applicants
reiterate that they bring this case under Articles I and XI of the American
Declaration. Applicants maintain that the "Commission could find a violation of
the right to life and security of the person and a right to the preservation of health
with no mention of aggravated violations due to the occurrence of the violations
in the course of armed conflict. Both human rights and humanitarian law prohibit
the acts admitted to. Petitioners raise humanitarian law both to answer possible
defenses of Respondent and because Petitioners maintain that humanitarian law
as a whole is subject to interpretation of the Commission where the right to life
and other rights are violated by a party to armed conflict." Express consent for a
particular action is not required. Applicants reiterate their position that the
Commission has competence to apply international humanitarian law rules to
OAS member States. 3 Petitioners exhausted domestic remedies. Applicants
reiterate that at the time the U.S. claims procedure was instituted in Grenada the
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victims were committed mental patients at the Richmond Hill Facility "unable to
leave or exercise their right to submit claims to Respondent." Applicants argue
that respondent did not send a representative to visit the asylum to assist the
victims in filing claims. Applicants point out that respondent knew of the status of
the patients since the petition had already been filed and the respondent had
been notified by the Commission. Applicants further state that they seek relief
from the conditions of the facility caused by the U.S. Government's armed attack
on it. 4. Petitioners request determination on the merit. Applicants urge the
Commission to decide the merits of the case given that the U.S. Government is
not amenable to a friendly settlement procedure. Two issues are raised by the
applicants and the respondent Government. Do the alleged facts constitute
a prima facie violation of a human right recognized in the American Declaration
by a member State of the OAS? 2. Have domestic remedies been exhausted or
do any of the exceptions set forth in Article 37 of the Regulations excuse the
applicants from exhausting domestic remedies? The Commission declared the
application admissible having found that 1. Domestic remedies were not provided
by the legislation of Grenada or the United States; given the ad hoc nature of the
U.S. compensation program, the evident failure of the U.S. Government to
contact these incapacitated victims, and the unwillingness of the U.S.
Government to compensate these victims subsequent to the expiration of the
adhoc compensation program, lead the Commission to conclude that the
domestic remedies could not be invoked and exhausted so as to render the
provision of Article 37 (2) (a) applicable.
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Other areas of differences and similarities of the OAS commission on
Human Rights and The African Union Commission on human rights are as
follows: Duration of the Term of Office 1. OAS, Inter-American CommissionThe members of the Commission shall be elected for four years and may be
re-elected only once. 2. In the event that new members of the Commission have
not been elected to replace those completing their term of office, the latter shall
continue to serve until the new members are elected. 307
The members of the Commission shall be elected for a six year period and
shall be eligible for re-election. However, the term of office of four of the
members elected at the first election shall terminate after two years and the term
of office of three others, at the end of four year. The members of the Commission
shall be elected by secret ballot by the Assembly of Heads of State and
Government, from a list of persons nominated by the State Parties to the present
Charter. 308 Precedence- OAS. The members of the Commission shall follow the
President and Vice-Presidents in order of precedence according to their seniority
in office. When there are two or more members with equal seniority, precedence
shall be determined according to age. 309 Incompatibility in OAS. 1. The position
of member of the Inter-American Commission on Human Rights is incompatible
with the exercise of activities which could affect the independence or impartiality
of the member, or the dignity or prestige of the office. Upon taking office,
members shall undertake not to represent victims or their relatives, or States, in
precautionary measures, petitions and individual cases before the IACHR for a
307
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309
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period of two years, counted from the date of the end of their term as members of
the Commission.2. OAS, the Commission, with the affirmative vote of at least
five of its members, shall decide whether a situation of incompatibility
exists. 3. The Commission, prior to taking a decision, shall hear the member
whose activities are claimed to be incompatible. 4. The decision with respect to
the incompatibility, together with all the background information, shall be sent to
the General Assembly, through the Secretary General of the Organization, for the
purposes

set

forth

in

Article

8.3

of

the

Commission's

Statute. 310

Resignation OAS- Inter-American commission on human Rights, the resignation
of a member of the Commission shall be submitted to the President of the
Commission in writing. The President shall immediately notify the Secretary
General of the OAS for the appropriate purposes. 1.

In African Union

Commission on Human and peoples' Rights,- In case of death or resignation of a
member of the Commission, the Chairman of the Commission shall immediately
inform the Secretary General of the Organization of African Unity, who shall
declare the seat vacant from the date of death or from the date on which the
resignation takes effect. 2. If, in the unanimous opinion of other members of the
Commission, a member has stopped discharging his duties for any reason other
than a temporary absence, the Chairman of the Commission shall inform the
Secretary General of the Organization of African Unity, who shall then declare
the seat vacant. 2. In each of the cases anticipated above, the Assembly of
Heads of State and Government shall replace the member whose seat became

310

Article 4 of the Inter-American Charter
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vacant for the remaining period of his term, unless the period is less than six
months. 311
2.11

The AU and OAS Human Rights Courts

The African Court on Human and Peoples' Rights was

established by

virtue of Article 1 of the Protocol to the African Charter on Human and Peoples'
Rights on the Establishment of an African Court on Human and Peoples' Rights
(the Protocol). In fact, the African Charter on Human and Peoples' Rights, which
is the main African human rights instrument that sets out the rights and duties
relating to human and peoples' rights in Africa, provides a framework within
which the African Court on Human and Peoples' Rights was created . Whereas,
the OAS Inter-American Court of Human Rights was established under the
American Convention on Human Rights is the judicial organ of the InterAmerican human rights system. Its mandate is more limited than that of the
Commission because the Court may only decide cases brought against the OAS
Member States that have specifically accepted the Court's contentious
jurisdiction and those cases must first be processed by the Commission.
Additionally, only States Parties and the Commission may refer contentious
cases to the Court. The Inter-American Court of Human Rights is an autonomous
judicial institution whose purpose is the application and interpretation of the
American Convention on Human Rights. 312

311

312

Article 39 of the commission on human and people's right of the African union
Article 1 of the Inter-American Convention on Human Rights
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2.12

Jurisdiction of OAS Inter-American Court and The African Union Court of
human and Peoples' Rights

The OAS Court shall exercise adjudicatory and advisory jurisdiction: Its
adjudicatory jurisdiction shall be governed by the provisions of Articles 61, 62
and 63 of the Convention, and Its advisory jurisdiction shall be governed by the
provisions of Article 64 of the Convention 313 . The AU Court, Jurisdiction of the
Court shall extend to all cases and disputes submitted to it concerning
interpretation and application of the charter, the protocol any other relevant
Human Rights instrument ratified by the states concerned. And as to dispute as
to whether the court has jurisdiction the court shall decide. 314 In application and
determination of jurisdiction, the African Union Court in the case of YOUSSEF
ABABOU V KINGDOM OF MOROCC0 315 , finds that, in terms of Article 3 of the
protocol, it has no jurisdiction to hear the case instituted by Mr. Youssef Ababou
against the Kingdom of Morocco because it was application brought against a
State member of the African Union, which has neither signed nor ratified the
protocol establishing the court, the court concludes that manifestly, it does not
have jurisdiction to hear the application. The facts of the case was that according
to the applicant application, the Kingdom of Morocco has refused, and continues
to refuse, to issue him his documents, which include, a national identity card and
a passport. That it has been many years since the applicant started requesting

313

Article 2 of the Inter-American convention on Human Rights
Article 3 of the protocol complement to protective mandate of the African commission on human and peoples'
Rights.
315
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his rights to these civil status documents from the Consulate General of the
Kingdom of Morocco and the Ambassador of the Kingdom of Morocco in Algeria,
'but that the later have systematically refused to respect his rights to those
documents'. That he has all the necessary proof to show that he has taken all the
required steps without success. The applicant prayed the court for justice, but the
court decline by emphasizing lack of jurisdiction because the Kingdom of
Morocco has not signed or ratified the protocol establishing the court. Also in
another case of

Delta International Investments SA, MR. AGL DE Lange and

Mrs. M. DE Lange V The Republic of South Africa 316 , the applicants seized the
court with a petition against the republic of South Africa for alleged torture and
violation

of their

rights

to

dignity,

property,

information,

privacy

and

discrimination, contrary to South African Constitution and the African charter on
human and peoples' rights.. the court notes that article 34(60 of the protocol
provides that' At the time of the ratification of this protocol or any time thereafter,
the state shall make a declaration accepting the competence of the court to
receive cases under article 5(3) of this protocol. The court shall not receive cases
under article 5 (3) of this protocol involving a state party which has not made
such a declaration'. The court observed that the Republic of South Africa has not
made the Declaration under article 34 (6). That in view of Article 5(3) and 34(6) of
the protocol, that it is evident that the court lacks jurisdiction to receive the
application submitted by Delta International Investments SA, MR. AGL De Lange
and Mrs. M. De Lange, against the republic of South Africa. However, there are
more other cases in this category for lack of jurisdiction because many African
316

Application No. 002/2012
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countries refused to sign or ratify the protocol establishing the Court on Human
and Peoples' rights. Another interesting case is the case of Femi Fa/ana v. The
African Union 317

The case involves a complaint by a Nigerian attorney who has been trying
to get Nigeria to file a declaration accepting the jurisdiction of the AU Court. He
filed application against the African Union claiming that the requirement that
Nigeria must file additional application (ratifying competency of the Court) is
inconsistent with the African Charter and violates his right to have access to the
court. The Court, before reaching the merits, had to decide whether or not it had
jurisdiction. The governing law states that individuals may have access to the
court when the State in question submits a declaration to that effect. The fact that
the AU is not a State does not automatically mean that no declaration is
necessary to found jurisdiction._The Court also decided that it was not the AU
that adopted the Charter, but the heads of States of the various parties._Just
because the documents were adopted under the auspices of the AU does not
mean that the AU is a party or that it adopted the documents and therefore it is
not a party and cannot be sued under its provisions._Additionally, as an
international organization, the AU is not a corporate representation of the many
member States but its own separate legal entity. In coming to this decision, the
Court reiterated its position that it is the product of the Protocol and therefore
bound by its terms. The Applicant was trying to super-impose jurisdiction on the
Court through the back door but the Court painstakingly disregard his legal
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reasoning. There is no doubt that denial of human rights petition was solely on
non- ratification of protocol establishing the African Union court on Human and
Peoples' right is unreasonable venture by the African Heads of States and
Governments. From the foregoing cases, the mere fact that those individuals
cannot have direct access to the African Human Rights court is a grave issue of
concern. The indispensable legal consequence of this phenomenon cannot be
ignored. That the denial of individual access to the Court shows lack of effective
legal protection of human rights in Africa 318 . Most of the cases brought before
the court were by NGO's on behalf of individuals. In Africa, individuals are the
most victims of Human rights violations. but due to high rate of illiteracy and
poverty most of the victims find it difficult to seek redress in court when their
rights guaranteed by domestic laws of their states or international law are being
violated and this is a pointer to the fact that most cases that have come before
the African commission and court were mainly brought by NGO's on behalf of
individuals. 319

No doubt that poverty can inhibit justice. This concern was

emphasized in by the supreme court of Nigeria in the case of Attorney General,
Kaduna State V. Hassan 320 that he who cannot reach the courts cannot talk
justice from the courts'.
Composition

The Inter-American Court shall consist of seven judges, nationals of the
member states of the OAS, elected in an individual capacity from among jurists
318
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of the highest moral authority and of recognized competence in the field of
human rights, who possess the qualifications required for the exercise of the
highest judicial functions under the law of the State of which they are nationals or
of the State that proposes them as candidates. No two judges may be nationals
of the same State. 321 The African Court shall consist of eleven Judges, nationals
of member states elected in individual capacity from among the Jurists of high
moral character and of recognized practical, judicial or academic competence
and experience in the field of human Rights. And no two judges shall be national
of that state. 322
Spheres of Operation

The African Union Court officially started its operations in Addis Ababa,
Ethiopia in November 2006, but in August 2007 it moved to its seat in Arusha,
the United Republic of Tanzania, where the Government of the Republic has
provided it with temporary premises pending the construction of a permanent
structure. Between 2006 and 2008, the Court dealt principally with operational
and administrative issues, including the development of the structure of the
Court's Registry, preparation of its budget and drafting of its Interim Rules of
Procedure. In 2008, during the Court's Ninth Ordinary Session, judges of the
Court provisionally adopted the Interim Rules of the Court pending consultation
with the African Commission on Human and Peoples' Rights, based in Banjul,
the Gambia in order to harmonize their rules to achieve the purpose of the

321
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provisions of the Protocol establishing the Court, which requires that the two
institutions must harmonize their respective Rules so as to achieve the intended
complementarity between the African Court on Human and Peoples' Rights and
the African Commission on Human and Peoples' Rights. This harmonization
process was completed in April 2010 and in June 2010, the Court adopted its
final Rules of Court. 323 The OAS Court began operating in 1979, and soon
issued several advisory opinions, but did not begin exercising its contentious
jurisdiction until 1986, when the Commission submitted the first contentious
case: Velasquez Rodriguez v. Honduras, 324 regarding which the Court issued a
judgment on the merits in 1988 and the OAS on the other hand Court shall have
its seat at the place determined by the States Parties to the Convention in the
General Assembly of the Organization; however, it may convene in the territory
of any member state of the Organization of American States when a majority of
the Court considers it desirable, and with the prior consent of the state
concerned. The seat of the Court may be changed by the States Parties to the
Convention in the General Assembly by a two-thirds vote. The Court shall
appoint its own Secretary.325 The judgment of the Court shall be final and not
subject to appeal. In case of disagreement as to the meaning or scope of the
judgment, the Court shall interpret it at the request of any of the parties, provided
the request is made within ninety days from the date of notification of the
judgment. 326

323

http://www.african-court ..org accessed 4/20/14
See OAS court publication July 29, 1988
325
Article 589(1&2) of Inter-American convention on Human Rights
326
Article 67 of the inter-American convention on human rights
324

111

2.13 The Relationship between a Commission and a court

The African Union and the Organization of American States have the
Human Rights Commission and Courts. The relationship between the African
Commission and a court is referred to in the Protocol of the Court as the need to
'enhance the efficiency of the African Commission' and to complement and
reinforce its functions, specifically its protective mandate. 327 In contrast to the
European Union court, the European convention on Human Rights (European
Convention) originally created a European Commission and a European court of
Human rights. 328 The court and the Commission were said to have function
together for over 30 years until November 1998 when, as a result of the
acceptance by all member states to the European convention of protocol 11, the
commission and court were disbanded and a sole body, a full-time permanent
court was created. 329
2.14 Advisory and Peaceful Settlement of Disputes of OAS and AU courts.

The member states of the Organization of American States may consult
the Court regarding the interpretation of the Convention or of other treaties
concerning the protection of human rights in the American states. Within their
spheres of competence, the organs listed in Chapter X of the Charter of the
Organization of American States, as amended by the Protocol of Buenos Aires,
may in like manner consult the Court. The Court, at the request of a member
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state of the Organization, may provide that state with opinions regarding the
compatibility of any of its domestic laws with the aforesaid international
instruments.330 The African Court may give an advisory opinion on any legal
question at the request of the Assembly, the Parliament, the Executive Council,
the Peace and Security Council, the Economic, Social and Cultural Council
(ECOSOCC), the Financial Institutions or any other organ of the Union as may
be authorized by the Assembly. A request for an advisory opinion shall be in
writing and shall contain an exact statement of the question upon which the
opinion is required and shall be accompanied by all relevant documents. A
request for an advisory opinion must not be related to a pending application
before the African Commission or the African Committee of Experts. The Court
shall deliver its advisory opinion in open court, notice having been given to the
Chairperson of the Commission and Member States, and other International
Organizations directly concerned. 331
The following are examples of advisory opinions delivered by both OAS
and AU Courts and other functions.

The African Union Court in an opinion sought through a letter dated

1st

March 2012, The Socio-Economic Rights and Accountability Project (SERAP)
requested the court

for an advisory opinion on the legal and human rights

consequences arising from a system and widespread

extreme poverty in

Nigeria, and whether it breaches certain provisions of the African Charter, in
particular article 2 which prohibits discrimination, including on any other status;
330
331
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and whether systemic and widespread extreme poverty can be accommodated
by the phrase 'any other status'. The court unanimously strike out the request by
SERAP for advisory opinion out of the reason that SERAP lacks interest in
pursuing same, But the Court did not reject considering the request for advisory
opinion because the court shows it has jurisdiction to entertain the application
before the court.

Also an example of an advisory opinion rendered by the OAS court is
illustrative.

In addition to the previously described functions, the Inter-American Court
of Human Rights (IACHR) undertakes initiatives of promotion of human rights, as
well as other tasks. Promotion of human rights through seminars, publications,
internships and other means, has basically been developed in three broad areas:
the dissemination of human rights in general, the promotion of the Inter-American
system of human rights, and education on the necessity of incorporating human
rights into the domestic legal systems? 32 The second area refers to the work that
the Commission has undertaken in making the hemisphere's inhabitants aware of
the existence of the System, as well as of the basic steps that must be taken to file
complaints with the Commission. Given that the Commission lacks the means to
carry out investigations motu proprio, it depends upon civil society to find out about
human rights violations.

A large part of the IACHR's promotional work has

concentrated on this aspect, due to the Commission's direct interest in ensuring
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that the civil society is well informed in this respect and that it knows what to do in
cases of human rights abuses.

333

The third area consists of raising the awareness

about the need for incorporating human rights into domestic legal systems. The
international bodies play subsidiary roles in the understanding that, under normal
conditions, domestic institutions are in a position to resolve situations of rights
violations most quickly and efficiently. This is an aspect that the Commission has
also placed emphasis on, given that it is the party most interested in ensuring that
the Inter-American system is used only in cases of real necessity.

334

Thus, in spite

of the fact that at some points in its history the Commission has been pressured
by some states to concentrate on promotional activities, it has continued to
maintain the work of protection at the crux of its action, making advocacy a
complement.
Other activities of the IACHR- The Inter-American Commission has a very
broad mandate, for which it is authorised to carry out a diverse range of
initiatives. Standing out among them are its participation in the preparation of
human rights treaties and declarations in the OAS and the exercise of an
advisory function. In relation to the first of these aspects, the Commission
participates along the political bodies of the OAS in the preparation of InterAmerican human rights instruments. 335
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335
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2.13

Other Structures of the AU and OAS

Other notable organs of the AU and OAS worth mentioning are:
Specialized Technical committees, which shall be responsible to the executive
council: (a) the committee on rural economy and agricultural matters; (b) the
committee on monetary and financial affairs; (c) the committee on trade,
customs and immigration matters; (d) the committee on industry, science and
technology, energy, natural resources and environment;(e) the committee on
transport, communications and tourism;(f) the committee on health, labor and
social affairs; and (g) the committee on education, culture and human
resources. The AU assembly shall, whenever it deems appropriate, restructure
the existing Committees or establish other Committees. The Specialized
Technical Committees shall be composed of their respective areas of
competence. 336 The OAS has specialized or other entities known as specialized
organizations as intergovernmental with respect to technical matters of common
interest to Americans. Some of these specialized organizations are: Pan
American health Organization, The inter-American Children Institute, The InterAmerican commission on women, The Pan-American institute of Geography
and the Inter-American Institute for cooperation on Agriculture. Inter-American
Committee on Drugs Abuse,
The

Inter-American Juridical

Inter-American Committee on Terrorism etc. 337
Committee is one of the organs of the

Organization of American States through which the OAS accomplishes its
purpose. It serves as an advisory body to the Organization on juridical matters,
336

337
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promotes the progressive development and codification of international law, and
studies juridical problems related to the integration of the developing countries
of the Hemisphere and, insofar as may appear desirable, the possibility of
attaining uniformity in their legislation. 338 One thing worthy of note is that both
organizations' specialized committee are to deal with matters of technical in
nature where there is the need for experienced professionals in a chosen field.
Suggestions/Recommendation.
From the foregoing, it is discernible that there are similarities and
differences in the structural organization of the organs of both AU and OAS. I
would make the following suggestions regarding the structures: The Au should
borrow a leaf from the intensity in the way and manner the OAS pursues its
Human Rights Agenda, that is, The OAS do not joke when it comes to
enforcement of Fundamental human Rights in the their region or hemisphere. It
is recommended that the AU find a stricter enforcement mechanism to
implementing their decision and sanctions against member states. And
regarding the OAS, The organization needs to find a lasting solution to the
menace of Drug wars and militia conflicts in Colombia and Mexico through a
more coordinated Inter-American Agency.
It is hereby concluded that the structures put forward by the two
organizations are laudable but require more will and intensity on the part of the

338

Article 53 of the OAS Charter. Also see Chapter XIV of the charter that details its composition and powers and
functions.

117

organizations particularly African Union where political and economic progress
has been so slow and not really encouraging.
Now that the structures of the OAS and AU have been examined, there is no doubt
that there is the need to discuss the conflict management mechanism in both
organizations. There is wars and conflict almost everywhere in Africa and the internal
conflicts in Colombia and some boarder disputes in the recent past in the Americas.
So, chapter 3 is to expose this phenomenon on conflict management with examples
drawn from Burundi in Africa and Colombia in the Americas.
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CHAPTER THREE
3.0

CASE STUDY OF THE CONFLICTS IN BURUNDI AND COLUMBIA

3.1

Conflict Management of the OAS and the AU:
In this chapter, we will be dealing with conflicts, particularly internal wars
in two specific countries-Columbia in the Americas, and Burundi, a central
African country. The impact of wars could be significant in the lives of global
community. This fact can be summarized in the words of Winston Churchill, the
prominent British erudite politician of his time: "Never believe any war will be
smooth and easy, or that anyone who embarks on the strange voyage can
measure the tides and hurricane he will encounter." 339

•

The world has become a violent place, and for various political, economic,
religious and for other reasons there are clashes between two or more ethnic
groups within a nation and are often deeply-rooted, longstanding ethnic hatred
that emanate from historic intra-tribal differences.
However, with a lasting memory of the Holocaust and the mass
annihilation of Jews in Germany during the Hitler era, the world has had and is
still embroiled in self-destructive conflicts of ethnicity around the globe. We can
mention the following few, among others: The Burundi civil war and Columbian
civil war, both of which are the crux of this chapter. Other conflicts in other areas
are: Burma (Myanmar) Civil war (1948 -present); Congolese civil war of 1998,
Chechnya-Russia conflict, lsraei-Syrian Border classes (January 10, 2003),
where Israel's troops shot and killed one Syrian soldier and captured another in
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an apparent attempt by the Syrian soldiers to cross the border into Israeloccupied Golan Heights 340 .

Other wars that may be named include the Ivory

Coast civil war of 1991; the Nepal civil war (February 31, 1996 - present),
wherein Maoist guerillas sought to overthrow the Nepal monarchy through a rural
uprising; the Rwandan civil wars (1994 - present); Sri Lankan civil war of 1983
between the Tamil minority and the Sinhalese majority; the Sudanese civil war of
1983, Nigerian Civil War of 1967 - 1970, Cambodian civil war, Sierra Leone civil
war 1991 -2002, and currently Mali, Congo, South Sudan, Central African
republic and so on with attendant deaths, refugees, diseases, underdevelopment
and subjugation of human rights. Indeed, the recognition of the importance of
human rights contributed to the decision to replace the OAU with the AU. Thus it
is not surprising that the connection between the protection and promotion of
human rights on the one hand and refugee protection on the other constitutes a
salient feature of AU engagement with refugee issues. 341
All over the world, history tells us there have been wars, revolutions civil
uprisings etc., but the menace of ethnic conflict is more severe in Africa in
modern times and lasting than any other continents, maybe with the exception of
Columbia civil war that has started since 1948 in the Americas. Suggestions to
alleviate or prevent ethnic conflicts will be proffered at the end of this chapter or
the other chapter afterwards.
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Conflict in general can be looked at from the two main angles that
characterize armed conflict based on whether it is happening within a single
country's border or between two or more countries.

An internal conflict is

sometimes called intrastate wars or civil war while an external conflict is a war
that involves two or more countries and crosses a border. External conflicts in
this case are called interstate war or simply war. 3 Civil and interstate wars have
been around for the length of human history. However in the years since the end
of the cold war, there has been marked increase in the number of internal state
conflicts as opposed to external conflicts between states.

Defining a conflict

properly is important because other countries, NGOS and other international
organizations will be able to determine the type and level of assistance and
intervention necessary and, more importantly, if a conflict is strictly internal, often
they might be hesitant to intervene because of sovereignty issues. Moreover,
there is a situation called the trans-nationalization of conflict.

This usually

happens when a conflict starts as an internal conflict and then becomes an
external conflict. This is usually the case when a country has poorly guarded
borders and rebel groups can move to other countries 342 .
Conflict is said to be present when two or more parties perceive their
interest are incompatible, express hostile attitudes, or pursue their interests
through actions that damage the other parties. These parties may be individuals,
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small or large groups, and countries, 3 and interest can diverge in many ways: 343
over resources by way of territory, money, energy sources, food and how they
should be distributed; over power-how control and participation in political
decision-making are allocated; over identity concerning the cultural, social and
political communities to which people feel tied; over status, whether people
believe they are treated with respect and dignity, and whether their traditions and
social positions are respected; over values-particularly, those embodied in
systems of government, religion, or ideology.
Another major cause of internal conflicts in Africa and Latin America is
Tribalism. Tribalism can lead to conflict as a result of the following: 344
1. Tracing superiority of their tribes to others. Take pride in their tribal
superiority. They believe that since their ancestors were better than
other tribes, so also are they now.
2. Geographical location in relation to national resources, tribes endowed
with national resources often tend to disrespect other tribes.
3. Tribes which have the seat of power tend to think are better than other
tribes.
4. Nepotism in hiring for government office.
Other factors that are root causes of violent and armed conflicts in Africa
is characterized by various national and international actors to include
state and non-state actors, insurgents, terrorists, various belligerents and
warlords, illegal arms merchants, criminal drug cartels, and transnational
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criminals. 345

The root causes of war cannot be attributed to a single

factor, but the causes are interrelated and interwoven into a complex
nexus. 346
It is arguable that the negative effects of tribalism permeate all African
countries. Millions have been killed, maimed or displaced in civil wars in subSaharan Africa over the past 50 years. Most Africans, native to the continent,
are living witnesses to the carnage that occurred in Burundi, Rwanda, Congo,
and Somalia. The more civility with which the people of the world, especially
political leaders can view the world from the lens of cooperation and peaceful
co-existence with respect to one another and to another tribe or ethnicity, class,

•

equal distribution of opportunities and resources that abound in the society, the

J

more peaceful the society will be.

These societal values are important in

engendering and enduring intra/international and social peace.

Moreover,

peaceful political solution will go a long way in reducing internal wars, such as
was the clashes in Columbia and Burundi.

No matter what we say the root

causes of war or conflict is in most cases within a given country. There is the
need for such a country to take steps in solve the conflict. The country in which
such conflict is taking place may not be able to solving her own problem,
therefore, there might be the need for external help in which case the regional
organization that the country belongs to or is a part of may be concerned need to
extend a helping hand in solving such conflict, but at times, it will take the
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intervention of a broader organization like the United Nations to solve such a
conflict.
However, in solving conflicts within the OAS and AU, particularly regarding
Columbia and Burundi one needs to first examine the structures in place in both
organizations toward solving regional or internal conflicts among member
nations.
This chapter examines the resolution management of Africa and North
American conflicts through the efforts of the African Union and the Organization
of American States, focusing on conflict resolution through military actions,
peacekeeping efforts, consultation, and diplomatic efforts and sanctions . This
chapter also will stress the importance and overlap (if any), where the regional
organizations need to work hand-in-hand with the United Nations. This will lead
us to critical examinations of specific provisions in the Regional Organizationsin this case, the AU and the OAS, that deal with peace, security and conflicts.
Also, we will look at specific provisions in the U.N. Charter that bring about
cooperation of the U.N. with regional organizations, namely, the African Union
(AU) and the Organization of American States (OAS) in dealing with peace and
conflict resolution and management.

This chapter is to expose how both

organizations responded to situations that presented bilateral or regional
challenges to peace and security, and provision of political or institutional support
in critical circumstances.
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Conflicts in Africa

The conflict situation which continued to prevail across many parts of
Africa was typified by dereliction of responsibility by the continent's leaders 347 "
There is no doubt that the continent of Africa needs peace, because the
continent is beset by conflicts. Where they exist, conflicts have led to devastating
effects, including massive death tolls of civilians; refugees across the border,
internal displacements, loss and destruction of property; disruption of socioeconomic activities, as well as costs relating to the management and
resolution. 348
Please recall, as stated earlier in this chapter, that most regional conflicts in African are

fJ

intra-regional conflicts-conflicts occurring within the same country. Such conflicts may
occur among ethnic groups of the area, countries fight against another; or these events
may come about through the collusion of people in opposition to their government-a
development that eventually led to conflict or violent war. Africa has witnessed conflicts
in Burundi, Congo, Sudan, Ethiopia, Eritrea, Somalia, Rwanda, and Uganda. There
was also the civil war in Nigeria from (1967 -1970). 349
On the other hand, the OAS countries have had their own crisis periods, ranging
from conflicts in Columbia, territorial disputes between Belize and Guatemala,
the incursion into Ecuadorian territory, 350 the coup d'etat in Honduras, and the
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institutional crisis in Nicaragua among others. We will look at the charter of both
countries dealing with settlement of disputes, instances of when and where the
United Nations' cooperation is needed in times of crisis settlement and the
specific provision in the Charter of the UNO that accommodates such
cooperation; what organization among the two is more efficient in the handling of
conflicts and why.

Suggestions will also be rendered for effectiveness and

lessons that may be learned by the weaker organization on conflict management,
and finally, a brief reference to other conflicts within the AU and the OAS.
The Burundi Conflict: A Case Study

When the African Union was founded in 2002, 351 one the organizations
stated objective was and still is to "promote peace, security and stability on the
continent." 352 As a result of this object, the AU deemed it fit to undertake peacekeeping and support operations on the continent. The Burundi civil war may be
traced back to 1993, before the founding of the African Union, but the
predecessor organization, the Organization of the African Union (OAU) was in
existence at the time. 353

Among the OAU's objectives was to, "facilitate the

peaceful settlement of disputes between its members and to ensure human
rights and better living conditions for African people. 354 Peaceful settlement of
disputes can be summarized as follows through three different organizations that
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are connected to the Burundi conflict. The OAU's charter provided, among other
elements, the following:
•

To rid the African continent of colonialism, to promote unity and solidarity
among African states, to facilitate the peaceful settlement of disputes
between its members, and to ensure human rights and better living conditions
of African people." 355

•

Respect for the sovereign equality and territorial integrity of states and noninterference in the internal affairs of its members. 356
Following the OAU's disbandment, the African Union was formed. The AU

charter includes the following assertions regarding its intended operations and
objectives:
•

The right of the Union to intervene in a member state pursuant to a decision
of the Assembly in respect of grave circumstances, namely, war crimes,
genocide and crimes against humanity. 357

•

The right of member states to request intervention from the union in order to
restore peace and security. 358

•

Right to intervene in case of a serious threat to legitimate order, to restore
peace and

stability to the

member state of the

union

upon the

recommendation of the peace and security council. 359
Of note, the U.N. Charter on Regional Organization Cooperation, Chapter
VIII of the U.N. Charter contains the following:
355
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•

"Parties to any dispute endangering international peace and security shall,
first of all, seek a solution by negotiation, enquiry, mediation, conciliation,
arbitration, judicial settlement, resort to regional agencies or arrangements or
peaceful means of their own." 360

•

Nothing in this charter is to preclude the existence of regional arrangements
on agencies for dealing with such matters relating to the maintenance of
international peace and security as are appropriate for regional action. 361

•

The Security Council shall, where appropriate, utilize such regional
arrangements and agencies for enforcement action under its authority. But
no enforcement action shall be taken under regional arrangements or by
regional agencies without the authorization of the Security Counci1. 362

•

The Security Council shall at all times be kept fully informed of activities
undertaken or in contemplation under regional arrangements or by regional
agencies for the maintenance of international peace and security. 363

•

The inherent right of individual or collective self-defense 364
Moreover, the UN supplement to an agenda of peace outlines the forms

and nature of cooperation between UN and regional organizations in the form of
co-deployment, operational support, consultation, and diplomatic support.
From the provisions of OAU and AU, one discovers that the AU introduced
a new legal approach to conflict management in the continent. This was a clear
departure from the weak provision of the OAU and, particularly, the OAU's
360
361
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362
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provision of "non-interference" in the internal affairs of its members.

The AU

specifically made clear the mandate to intervene in the internal affairs of its
members when necessary to mitigate or solve conflicts.

3.2

Peace-keeping Structure of the AU includes:

--Protocol relating to the establishment of the peace and Security Council. 365
--Solemn Declaration on a common African defense and security policy.
The facts of the Burundi ethnic conflict were that the Tutsi ethnic group, in
spite of being the minority, used to dominate the government of Burundi since the
country's independence from Bulgaria 366 •
massacres.

The country witnessed several

Many people were killed in the 1972 and1993 genocides.

The

Burundi army, which was predominated by the Tutsis, killed en mass the Hutu
people. The triggering factor behind the blood bath was said to be a rural village
insurrection aimed at seizing power from the ruling Tutsi minority 367 .

It is

reported that the ensuing repression and retaliation by the Tutsi in government
went far beyond the province/district most directly affected by the violence. Its
avenging furor swept across the entire country and lasted for months after it had
been brought under control. 368 In 1993, a candidate by the name of Ndadaye
from the Hutu ethnic tribe won the election and the Hutu government was
formed. He was, however, assassinated by some members of the Tutsi tribe.
After the killing of Ndadaye, the country faced tremendous civil strife. As a result,
thousands of Tutsis were killed by the Hutus. Following this awful situation the
365
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military dominated by the Tutsis started mass killings of the Hutus. People of
both ethnic groups were killed 369 . The country's economy, cultural and political
existences were much affected by these civil wars and genocide. The country is
made up of an 85% of Hutu majority and the Tutsi minority of about 15%. There
was also the neighboring country, Rwanda's, connection during the genocide of
1972, wherein thousands of the Hutu civilians fled the country into the country of
their northern neighbor. This resulted in increased tensions between Burundi
and Rwanda, which sparked episodes of cross-border violence in Burundi in
1994.
3.3

The African Union's Efforts to Mitigate the Burundi Crisis
The following steps were taken by the African Union peace effort to
mitigate the Burundi crisis 370 : The AU peace effort was made by late Tanzanian
President, Julius Nyerere, who convened a meeting between the two sides
involved in the conflict-the Tutsis and Hutus.

This effort was unsuccessful.

Thereafter, President Nyerere proposed a summit in Arusha, Africa for the
regional heads of state to discuss the Burundi conflict. And Tanzania and the
Ugandan government both made efforts to persuade the Burundians to accept
regional peace-keeping compromises, but the Tutsi-dominated Burundi army
resisted this consideration.
After the death of President Nyerere in 1999, President Mandala of South
Africa took over as chief negotiator. Mandala was later replaced by Jacob Zuma,
369
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who was South Africa's Vice President during President Mandala's term. Finally,
the Arusha Peace and Reconciliation Agreement for Burundi was signed in
August 2000. 371

Later, there was ceasefire agreements between the two groups

in 2002 which was incorporated into the peace process in 2006. The 2002
ceasefire agreement between the transitional government of Burundi and the
political parties and movements stated that the truce should be verified and
controlled by a peacekeeping mission, either mandated by the UN or undertaken
by the AU.
Also, some factions, such as Forces of Democracy (FOD) and Forces of
Liberation (FNL), among others, broke away from the negotiations, demanding
representation in their own right.
3.4

The Ceasefire Peacekeeping mandate by the AU
In 2002, the African Union was born and replaced the Organization of
African Union.

The African Union's mission, in line with the Burundi 2002

Ceasefire Agreement which gave mandated authority to the African union to
verify and control the peace process in Burundi, gave the African Union the
authority to launch its first military deployment to Burundi 372 • The mission was
approved by the central organ of the mechanism for conflict prevention,
management and resolution in February 2003 - 2004. The military contingents
were from Ethiopia, Mozambique, South Africa, and observers from Burkina
Faso, Gabon, Mali, Togo and Tunisia 373 . The objectives of the commission were
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to (1) supervise the implementation of the ceasefire; (2) support disarmament
and demobilization initiatives and advice on the reintegration of combatants, to
create favorable conditions for the presence of a UN peacekeeping mission; and
to contribute to political and economic stability in Burundi 374 . That was why a
writer study and reflect an attempt to understand refugees as shapes of their own
futures and not just as victims of oppression and recipients of aids. 375
3.5

Operational Tasks
The above objectives led or translated to a number of operational tasks.
Among these are the following:
•

To monitor every implementation of the ceasefire agreements:

•

To establish and maintain liaison between parties to facilitate the activities of
the joint ceasefire commission and the technical committees for the
establishment of national defense and police forces;

•

to secure identified assembly and disengagement areas;

•

to provide safe passage for the parties during planned movements to
designated assembly areas;

•

to assist with and provide technical assistance to the DDR process;

•

to help with the delivery of humanitarian assistance, including aid to refugees
and internally-displaced person;

•

374

to coordinate mission activates with those of the UN in the country; and
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•

3.6

to provide protection for designated leaders returning to Burundi. 376

The UN's Role

The UN Security Council, having determined that the situation in Burundi,
continued to constitute a threat to international peace and security in the region,
decided to establish the United Nations operation in Burundi (ONUS) in order to
support and help to implement the efforts undertaken by Burundians to restore
lasting peace and bring about national reconciliation, as provided under the
Arusha Agreement. 377

The duration of the UN peacekeeping mission was June

1, 2004- December 1, 2006. 378
UN Mandate to ONUB

Under the UN Security Council Resolution 1545, ONUS was mandated, amongst
others:
•

Ceasefire monitoring and

implementation.

Monitor and ensure the

implementation of the various ceasefire agreements.
•

DDR: Carry out the national DDR program, collect and secure material, and
provide security at disarmament sites.

376
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•

Human Rights: Ensure the promotion and protection of human rights, with
particular attention to women, children, and vulnerable persons, and
investigates human rights violations 379 •

•

Security Sector and other Institutional Reforms:

Assist the government in

carrying out institutional reforms as well as constituting the new integrated
national defense and internal security forces, police and judiciary.
•

Arms flow monitoring:

Monitor the illegal flows of weapons across the

national borders.
•

Elections: Contribute to the successful completion of the electoral process
through advice and assistance.

•

Humanitarianism access: Create the security conditions for the delivery of
humanitarian assistance.

•

Civilian protection: Without prejudice, it is the responsibility of the transitional
government of Burundi to protect civilians under imminent threat of violence.
The UNO mandate for the peacekeeping organization to ONUB was from

June 1st 2004 to December 1, 2006. The successes/weaknesses of the African
Union and the United Nations' peacekeeping operations in Burundi will be
discussed in a later page, after discussing the Columbian conflict under the
Organization of American States (OAS). That is, there will be a juxtaposing of
how both organizations handled these crises.
3. 7

Columbia

°

According to Frontline World Magazine, 38 Columbia is located in South
America, bordering both the Caribbean Seat between Panama and Venezuela
379
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and the Northern Pacific Ocean, between Ecuador and Panama. The population
is 41 ,008,227 (July 2002 estimate}. Most Columbians speak Spanish, but there
are other indigenous languages spoken in the country as well. Columbia was
one of the three countries that emerged from the collapse of Gran Columbia. 381
3.8

Management of the Columbia Crisis by the OAS
The Columbian Conflict
Columbia is a country in Latin America and is one of the members of the
OAS. Columbia has suffered decades of civil conflict. It might be educative to
start with the question put forward and the response in the BBC news, Latin
American and Caribbean 382 on why Columbia historically experienced high levels
of violence.

That Columbia, in common with many Latin American nations,

evolved as a highly segregated society, split between the traditionally rich
families of Spanish descent and the vast majority of poor Columbians, many of
whom are of mixed race. This group provided a natural constituency for left wing
insurgents-with the main groups being the Revolutionary Armed Forces of
Columbia (FARC} and the National Liberation Army (ELN}. At the other end of
the political spectrum were right wing paramilitaries with roots in vigilante groups
set up decades ago by landowners for protection against rebels. The main group
was the AUC-the United Self-Defense Forces of Columbia, which officially
demobilized. However, in a country wherein the presence of the state has always
been weak, the result was a grinding war on multiple fronts, with the civilian

°Frontline World site; accessed on 11-14-2012 from www.Pbs/frontlineworld/stories/Colombia/facts.html
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population in the crossfire and, often, deliberately targeted for collaborating with
the opposing side of the conflict.

The facts of the Columbia conflict are that it emanated from the time of
colonial exploitation.

During this era termed, the "Hacienda," a rural class

structure, was introduced and developed, comprising of Spanish landlords and
landless peasants.

In the Hacienda system, the colonization of land by the

property owners was met with militant resistance by the poor peasantry. Land
meant freedom to those exploited.

When the independence movement from

Spanish rule swept Latin America, the landlords of Columbia pledged their
allegiance to Spain. The result of this phase of the struggle was a class society
based on sizes of land ownership that, by the early 20 1h century, also witnessed
an increase in militant trade unionism and industrial conflict in the cities. There
was a split among political, ideological, and regional lines in the Columbian
parliamentary system. 383
Institutional Structure
Special mission section, Department of sustainability and Special
Missions: The function of this agency is to support OAS member states in the
prevention, management and settlement of conflicts, using the mechanisms
established by the inter-American system.
OAS (MAPP) Resolution on Columbia:

Resolution 859 created the OAS

mission to support the peace process in Columbia.

383
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OAS (MAPP) Mandate on Columbia:

The mandate of the mission was

formulated in broad terms 384 under the principles of autonomy, neutrality, and
flexibility, allowing it to work on different areas that contribute to peace-building in
Columbia, including the verification of the peace process; support to the
initiatives undertaken by the government, civil society, and other entities,
verification of the handover, custody and destruction of the weapons turned over
by the illegal armed groups; and support to local initiatives in conflict areas,
through measures and actions aimed at reducing violence, building trust,
promoting

reconciliation,

and

strengthening

democracy,

through

specific

MAPP/OEA project in these communities.
Mandate Extension: In 2009, the mandate of MAPP/OAS was renewed and

extended until 2011. 385
Relevant International Instruments

1. International Human Rights Law
2. Humanitarian Law and
3. Refugee Law
International Human Rights Law

In the human rights area, relevant instruments are the 1948 Universal
Declaration of Human Right; The International Covenants on Civil and Political
Rights and Economic, Social and Cultural Rights, the Convention Against Torture
and Other Cruel, Inhumane and Degrading Treatment or Punishment, the
Convention on the Right of the Child, the convention on the Prevention and

384
385
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Punishment of the Crime of Genocide, and other important human rights
instruments, most of which continue to apply even during times of conflicts 386 .
Humanitarian Law

Humanitarian law specifically addresses "problems arising directly from
international or non-international conflicts, by safeguarding the most basic human
rights in conflict situations and by limiting the methods and means of warfare. The
relevant instruments are the 1949 Geneva Conventions and the additional protocol
of 1977, which contain norms of international humanitarian law for the protection of
civilians and other persons not taking part in the hostilities. 387
Refugee Law

The protection of refugees is embodied within international legal instruments,
beginning with the United Nations convention relating to the status of refugees of 31
January 1967.

Regional instruments include the Organization of African Unity

(OAU) convention of September 19, 1969, governing specific aspects of refugee
problems in Africa, and the 1984 Cartagena Declaration of Refugees.
These provisions of the conventions that apply to internal armed conflicts, to
protect civilians, prohibition of violence, murder, mutilation, torture, hostage-taking,
degrading treatment, and extra-judicial killings or passing of sentences.
3.9

Noted Violations - Columbia Conflict
Columbian guerilla groups, as well as the Columbian state and
paramilitary units were documented by Human Rights Watch to have violated
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international laws. That these groups embark on consistent and pervasive failure
or unwillingness to distinguish civilians from combatants in accordance with the
laws of war388 People were indiscriminately massacred by armed forces and
complicity with paramilitary force .389
3.10

OAS/MAPP Efforts in Columbia-Peace Process
The OAS/MAPP peace mission verified the demobilization of 37,651
members of paramilitary groups and the turning in of 18,002 weapons (13,734
rifles).

However, the peace process is much more than the dismantling and

demobilization of armed groups. It includes processes for re-integration of former
combatants into society and working with communities that receive them. And
this, of course, implies community peace-building efforts. 390 This mission served
as a bridge and supported institutions involved in peace-building, giving special
attention to the accompaniment of the victims of violence through specific
programs and project in the remote parts of the country. 391
Conflict Spill-overs - Ecuador and Venezuelan Connection

Tensions between Columbia and its neighbors, Ecuador and Venezuela
was heightened as a result of a series of events that included the suspension of
Venezuelan president, Hugo Chavez, as mediator for a hostage exchange with
the FARC militia, the military incursion into Ecuadorean territory that killed FARC
leader, Raul Reyes; and the emergence of information linking the Venezuelan
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and Ecuadorean governments, among others to the FARC leadership. It is said
that such tensions between and among these countries have made it difficult to
create solidarity in the region and to realize common goals of peace.392

)

Nonetheless, the above position changed when President Santos took
over power as President because of his more conciliatory tone towards high

)

neighbors. President Santo's push for improved neighborly relations has been
driven not only by the recognition that many of Columbia's internal problems spill
over its borders, but also by his desire to position Columbia as a regional
leader. 393
The United States and Columbia signed an agreement increasing U.S.
access to military bases in the South American country, in an effort to boost antidrug and counter-insurgency operations. 394
3.11

Recommendations - Columbia
The Columbian conflicts have deep and complex roots, mainly related to
land ownership and use. I tend to agree with Roberto Mignone, who renders the
following in his compelling paper on the Columbia conflict situation: 395
"The phenomenon of concentration of land in the hands of a limited
number of elite families has only increased. Most attempts to address
the issue, either by authorities through limited land reforms or
by peasant movements through political and social pressure, have

392
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generally backlashed through the reaction of landowners, which
often generated in turn to an even stronger concentration.
That all actors involved in the Columbia conflict either in preventing
or mitigating the impact of the armed conflict (be they state actors
or non-governmental organizations, national or international) must
be constantly aware of the root causes of conflict and how these can
influence its current dynamics and prospects for solution."
In Latin America, there is no doubt like Africa that there are lingering
societal problems, ranging from internal forced disappearances etc. but the focus
of this writing is on Colombia which has a long history, as one of the oldest
internal conflicts in human history. A key challenge today in Colombia is the
deterioration of security. The internal conflict in the country has hit indigenous
communities particularly hard, with many deaths, as activities of an increasing
number of illegal armed groups force thousands to flee their homes 396 .
Despite the government efforts to improve its response to victims of
displacement and implement new measures such as the victims and land
restitution law, widespread security risk and violence involving forced recruitment
of children and youths, sexual gender-based violence against women and girls,
threats, disappearances and murders continued to hunt many areas of the
country. The growth in urban violence and displacement as well as the closure
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of the humanitarian space in remote rural areas highlight the need for continuing
prevention and protection programs at the national and locallevels 397 .
The conflict in Colombia had led to incursion of Colombia military into
neighboring Ecuador which led Ecuador to break relations with Colombia. And
this led OAS to pass a resolution, the OAS called the attack "a violation of
sovereignty and territorial integrity of Ecuador and of principles on International
Law" 398

This action led the OAS to order a commission, headed by OAS

Secretary - General Joe Miguel lnsulza and composed of four Ambassadors
designated by him to visit both countries to investigate the matter, and to propose
formulas for bringing the two nations closer together. 399

However, Colombia

apologized for taking their attack against the leftist Revolutionary Armed Forces
of Colombia with Ecuador but said it was necessary to counter a threat to their
national securitl00 .
3.12

Peace-building and demobilization initiative.
There is the national conciliation commission - the Catholic Bishops
Conference conciliation commission has a broad network of contacts all over the
country, particularly through the Catholic Church, which is one of the institutions
in Colombia which has most recognition and legitimacy in the eyes of ordinary
Colombians401 .
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In an attempt to contribute to solving or reducing violence in Colombia, the
civil society through different organizations has formed organizations that are
engaged in conflict settlement and reduction, thereby promoting the peaceful
coexistence of the Colombia people in many ways, among them are: Asamblea
Permanente de lasociedad civil por Ia paz.
process.

Currently,

Asamblea is working on "National Campaign for

Agreement and Humanitarian Commitment" regarding the hundreds of people
kidnapped by Since 1998, the Asamblea has acted as a forum for various civil
organizations to take part in discussion associated with Colombia's peace
guerillas groups during the last several years. 402
Asociacion de campesinos del Bajo Cauca (ASOCBAC) - this is a
peasant farmers' organization working with the coummunities of Bajo Cauca and
its surrounding areas.

Formed in 2008, the organization is a grassroots

movement that operates in the rural parts of Valdiva, Taraza, Caceres, Caucasia,
Nechi, Bagre, Zaragoza and ltuago local communities represented through
action committees. Cooperatives and various other groupings of rural workers
are brought together to promote the defence of human rights and international
Humanitarian Law.
More specifically, the projects centered around the following:
1. The defence of human rights
2. Constant attention to the internal displacement of the peasant farmers.
3. The implementation of productive projects guaranteeing food security
4. The defence and conservation of natural resources and the environment;
402
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)
5. The resolution of the social-economic imbalances in the region;

Other associations that are promoting peace and development in war
ravaged Colombia as follows:
Association de trabajodores campesinos deltuila (ATCH). 403
ACTH works with the rural communities of the Colombia state of Huila
work they believe is fundamental to the search for peace in Huila and Colombia.
Centro de investigacion Y Education popular/programa por Lapaz (CINEP/PPP
aims to build a more humane and equitable society. Its actions are clustered
around conflicts mediation and research into the conflict in Colombia. Coletivo
de Mujeres Pazificas de Cali, is a women's peace network established in 2000 in
Cali, one of the most violent cities of Colombia, REDEEPAZ is a network of
Colombian civil society organizations that coordinates and disseminates
information on actions to defend peace and VallenPaz among others, is a wide
social peace movement, which works for the transformation of the Valle del
cauca and cauca regions.
However, the prospect for peace in Colombia has a long way to go but
there is still hope for the conflict to abate or reduced significantly particularly
since the government was holding talks with the Fare in Nov. 2012 - a
parliamentary rebel. It was reported that the latest round of peace talks has been
described more realistic than previous attempts.

That Fare and government

representatives met in the Cuban capital, Havana, to discuss five keys issues:
rural development, guarantees for the exercise of political opposition and citizen
participation, the end of armed conflicts, drug trafficking, and the rights of the
403
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victims of the conflict404 . However, there are yet no moves towards the talks
between the government and the ELN 405 .
If this talk with Fare can materialize and genuine agreement reached, and
ELN brought to the table, this will usher in a bright prospect and future for the
people of Colombia and their government.
In a nutshell, the conflicts in Burundi and Colombia do not lead to any
major sensational international criminal prosecutions in the ICC. Also most of the
major domestic prosecutions were very weak as we shall see in the next chapter
under domestic or national prosecution of human right abuses on crimes against
humanity or even lesser charges in both Burundi and Colombia. The only major
area of performance by AU and OAS in these two conflicts were that the two
organizations sent in representations to mediate the crisis and in particular the
AU sent in peacekeepers which was later augmented by the United nations. In
Colombia, the OAS has a continuing obligation in maintaining peace in that
country. Removal of landmines in some part of the country,

Inter-American

courts rendering judgments on abuse cases . The two countries are still very
volatile and fragile concerning crisis. It is suggested that both organizations
should continue to keep their eyes open, watch and get actions steadily ready to
mediate crisis at the nick of time. The drug war gives the world a concern about
Columbia and also organized crime is also prevalent in the country.
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3.13

Contemporary or Ongoing Crisis in Africa
It is true that this Dissertation made special case studies of the conflicts in
Burundi in Africa, but there is no doubt that that there are lingering or ongoing
conflicts in Africa that needs urgent or immediate attention of the people of the
world. A well noted significant dramatic change is the well- known popular
political demonstrations in Tunisia, Libya and Egypt led to the overturning of a
century of autocratic rule in North Africa. These protests demanding greater
political freedom, economic opportunity and an end to systemic corruption, have
resonated deeply across Africa, sparkling call for change throughout the
continent. 406

Although, Mali, Congo South Sudan and others might not be

directly offspring of the 'Arab Spring' but there is no doubt that the conflicts in
those countries are a demand of human rights, citizens participation in the
political process and entrenchment of democracy with equal representations and
equal distribution of resources and political offices. However, it will be instructive
to comment on these contemporary or ongoing conflicts in a way as to be a
prelude to our future understanding of suggested solutions to solving conflicts in
Africa in the coming chapters.
Tunisia
Tunisia's revolution known as the 'Jasmine Revolution is the first popular
uprising to topple an established government in the Middle East and North Africa
since Iranian revolution of 1979, it is also the spark that ignited and inspired other
revolutions in the region. 407
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407
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The crisis started with a young Tunisian vendor
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named Mohamed Bouazizi, who set himself on fire on hopelessness and to
protest his

0

treatment

at the

hand

of the

authorities.

Consequently

demonstrations broke up in his rural hometown followed by protests in other

0

parts of the country in which a brutal security crackdown followed. 408 The
president then, Zine ei-Abedin Ben Ali, shuffled his cabinet and promised to
create more jobs, but it was too late. On January 14, 2011, Ben Ali and his family
fled the country taking refuge in Saudi Arabia. 409

It was a victory for people

power and perhaps the first time a dictator in Arab. country be removed by
revolution rather than a coup d'etat.
Egypt

After the Tunisia Revolution, Egyptian activists organized a demonstration
on January 25th, 2011 to protest the emergency law, unemployment, poverty and
Hosni Mubarak's government. The protests began in Cairo and spread to other
parts of the country. The Mubarak government tried to crush protest with armed
forces and plain-clothed supporters who rode on camels and horses into Tahir
(liberation square] but the tactics failed. 410 On February 11, 2011, Hosni Mubarak
resigned his presidency and handed power to the army. He was charged to court
and to be sentenced to life imprisonment for his role in the killing of the unarmed
protestors. 411
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Libya

On February 15,1h 2011. The Libyan protests began and it erupted into
armed conflict when protesters clashed with policemen and on February 191h, the
Libyan government reacted harshly by using artillery, helicopter gunships and
anti-aircraft missile launchers to kill protesters. 412 The United Nations passed a
resolution allowing member states to take 'necessary measures to protect
civilians in civilian populated areas under threat of attack'. And NATO led aerial
bombardment of Libya's forces. On October 20, 2011 President Qaddafi was
killed by rebel fighters in his home town or Surf. He was found in a drainage pipe
after a NATO air assault destroy part of his convoy. 413
Other countries where protests and demonstrations took place include,
Jordan, Bahrain, Saudi Arabia and Syria among others. The Syria crisis is still
ongoing and it is now deteriorating into tribal war. 414
South Sudan

The crisis in South Sudan erupted as a result of power struggle between
the President, Mr. Kir and his erstwhile vice-president. President accused the
vice-president of a coup plot whereas the vice-president, Mr. Machar denies such
a thing as planning a coup but wants proper representation of the people in
government. The United Nations has stepped in to mediate the crisis as at the
time of writing this Dissertation. The crisis that started like a political dispute
between Mr. Kir and Mr. Machar escalated into full-scale conflict and thousands
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0
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has been killed along ethnic lines. 415 The sad news is that South Sudan just
broke away and got independence as the world's newest country through long
fought war with Sudan now embroiled in another internal war.

0

0

Democratic Republic Of Congo

The Democratic Republic of Congo formerly known as Zaire has a long
history of conflict but its current crises continue to give the global community a
concern particularly considering the atrocities perpetuated by the militant-M23.
One of the main drivers of conflict in the DRC is its plethora of valuable minerals
and resources. The inability of the Congolese government to control the entirety
of its territory has allowed rebel armed forces to exploit these resources and fuel
the continuous conflict in Congo. 416 The international concern and response is
that the recruitment of child soldiers, sexual violence and the murder of civilians.
The United Nations established a national human rights commission in the DRC,
and asked the High Commissioner for Human Rights to submit a report in 2013
on the office's human rights work in the country. 417
Mali

The lslamist rebels controlled the Northern part of Mali. On January 11 ,
2013, French airplanes attacked strongholds of lslamist rebels in the North of
Mali. Soon after land troops followed in a quick sweeping raid, clearing most of
rebel controlled areas. French forces assisted by African troops efficiently ended
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the offensive of the lslamist rebels and gained control of major cities of Gao,
Kidal and Timbuktu. 418
3.14

Ongoing Protest in the Americas [OAS]
Venezuela
At the time of writing this dissertation, From the press release of the OAS
13/14 The inter-American Commission on human rights on February 14, 2013
expresses its concern over the serious incidents of violence that have taken
place in the context of protest demonstrations in Venezuela, as well as other
complaints concerning acts of censorship against media outlets, attacks on
organizations that defend human rights and acts of alleged political persecution.
A

REVIEW

(comparism)

OF

THE

APPROACHES

TO

CONFLICT

MANAGEMENT IN AU AND OAS
In the African Union which is a successor to the Organization of African
Unity (OAU), through the Constitutive Act of the AU. The Heads of state and
Government addresses conflict in the continent by allowing 1. The right of the
African Union to intervene in a member state pursuant to a decision of the
assembly in respect of grave circumstances, namely: war crimes, genocide and
crimes against Humanitl 19 and, the right of member states to request
intervention from the Union in order to restore peace and security. 42

°

For

effective implementation, the Peace and Security Department of the AU
commission was established. 421 This new department was charged with the
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responsibility of managing peace and security in the continent. It also
represented a major shift in how the African Union would conduct its business as
opposed to how it was done by the OAU. Whereas the OAU pursued a policy of
non-interference, The AU made Its intentions clear that peace and security on
the continent would be a priority. 422 To manage conflict the African Union has put
in in place the following mechanisms known as African Peace and security
Architecture. Continental Early Warning System- are connected to regional Early
Warning systems that act as feeders to the continental Early warning System.
Information gathered and analyzed by the Central Early warning system can be
used to draw conclusions that will become useful during the planning process
that would precede the potential deployment of peacekeepers. 423 A panel of the
wise- A panel of influential Africans from the regions of Africa are at the disposal
of the chairperson of the Commission to deal with conflict diplomatically. The
chairperson of the Commission of the commission could activate the panel of the
wise to try and deal with conflict on his/her behalf. 424 The African Peace Fundthe African peace fund (APF) is a fund established from member state
contributions and donor funds to act as a predictable source of funding for AU
peace support operations (PSO). Since finances present the biggest challenge to
the African Union. 425 Also there is the Common African Defence and security
policy- in terms of this mechanism peace and security has been elevated to a
regional priority as opposed to a national priority, and in this respect, the chiefs of
422
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staffs of armed forces meets at least quarterly to discuss common security
issues.

426

There is the Military staff Committee whose members are current

members of the Peace and Security council, There is the African standby Force
to be deployed in support of peace on the continent. The force generating
regions are located as follows: North African Regional capability (NARC) with the
Regional Headquarters in Tripoli, Libya. East African Standby Forces (EASBRIG)
with the Brigade headquarters in Addis Ababa, Ethiopia and the planning
element in Nairobi, Kenya. Central African Standby Forces (ECCAS) with the
regional headquarters in Libreville, Gabon. West African standby Forces
(ECOWAS) with their Regional Headquarters located in Abuja, Nigeria and the
Southern African Standby Forces (SADC) with their regional Headquarters
located in Gaberone, Botswana. 427 and lastly we have the Peace and security
council which is made up of 15 member state which is elected to serve on the
PSC for a period of three and two years. The over-lap in terms of time is a build
in mechanism to allow for continuity within the workings of the council. 428
However, the role of regional organizations in international peacekeeping has
been describe as primate by some writers because of the way and manner
particularly the African Union do intervene in some regional peace keeping
activities in recent past. 429
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There are notable advantages to a regional organization taking a greater role in
assisting U.N Security Council with its mandate to maintain international peace and
security. There are advantages to the regional organization serving as the first to
respond to conflict situations within its region, factors including social and political r4;
;.familiarity, greater vested interest in solving conflicts, freedom from political and
logistical constraints endemic to the council. 430 However, the African union peace and
security council protocol states that the AUPSC " shall cooperate and work closely
with the United Nations Security Council, which has the primary responsibility for the
maintenance of international peace and security and will seek UN support for AU
activity in keeping with the provisions of chapter VIII on the UN Charter". 431 . There are
situations where the African Regional Organizations got the approval after or during
the time they were already in peacekeeping mission, for example the African union
was first to respond with an unarmed observer group followed by the partial
deployment of AU and subsequent transforming the AU mission on the ground into a
peace keeping mission. 432 The UN security council issued its first resolution1547 in
mid-June 2004 showing its readiness for UN support operation for comprehensive
peace Agreement. 433 Also in the sub-regional level, like the Economic Community of
African states (ECOWAS) has the goal of maintaining regional peace and security. 434
In Liberia, the ECOWAS established ECOMOG to intervene in Liberia and halt the
430
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destruction of life, property, and the nation's stability. The UN security council came
through Resolution 788, over a year after the ECOMOG intervention recalling the
provision of chapter Vlll'commending ECOWAS for its efforts". 435
Comparatively, the OAS approach to conflict management is not particularly
different in some aspects like the use of act of aggression against one American State
is an act of aggression against all the other American States. 436 The OAS member
states does not mince word when they agreed and write in the principles of their charter
and Chapters v and VI and the Organization wants security to be handle in their
organization. To this the Organization stated that every act of aggression by a State
against the territorial integrity or the inviolability of the territory or against the
sovereignty or political independence of an American State shall be considered an act
of aggression against the other American States. 437 And that if the inviolability or the
integrity of the territory or the sovereignty or political independence of any American
State should be affected by an armed attack or by an act of aggression that is not an
armed attack, or by an extra-continental conflict, or by a conflict between two or more
American States, or by any other fact or situation that might endanger the peace of
America, the American States, in furtherance of the principles of continental solidarity
or collective self-defense, shall apply the measures and procedures established in the
special treaties on the subject. 438 However, the OAS members leans to the belief that
peaceful settlement of interstate disputes between Member States shall be submitted
to the peaceful procedures set forth in this Charter. This provision shall not be
435
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0
interpreted as an impairment of the rights and obligations of Member States under
Articles 34 and 35 of the Charter of the United Nations. 439 The following are peaceful
procedures: direct negotiation, good offices, mediation, investigation and conciliation,
judicial settlement, arbitration, and those which the parties to the dispute may

especially agree upon at any time. 440 1n the event that a dispute arises between two or
more American States which, in the opinion of one of them, cannot be settled through
the usual diplomatic channels, the parties shall agree on some other peaceful
procedure that will enable them to reach a solution. 441 A special treaty will establish
adequate means for the settlement of disputes and will determine pertinent procedures
for each peaceful means such that no dispute between American States may remain
without definitive settlement within a reasonable period of time. 442 One can see that the
OAS as an Organization would prefer to settle dispute between member states through
above enumerated mechanisms as stated in the Charter. No wonder the OAS stresses
the viability of peaceful settlement of interstate disputes and the multidimensional
concept of security associated with a new hemispheric agenda: the protection of
human rights, and the defense and promotion of democracy and strengthening of
representative institutions. 443 However the mechanisms were sidelined during the cold
war because of the emphasis on the 'internal threats to national security' associated
with communism and USSR interests. Within this context, the OAs was unable to
prevent U.S subversive operations against Cuba or Cuban support to insurgent
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movements through Latin America from the 1960s onward. 444 Nor was it able to
prevent or contribute to solve the Argentine- Great Britain Malninas/falklands war in
1982, the U.S led invasion of Grenada in 1983, or the U.S invasion of Panama in
1989.445 After the end of the cold war and the September 11 attacks on the United
states, most international organizations including the OAS and the UN, were forced to
take new challenges, as there was significant shift in the nature of armed and violent
conflicts in the world. The new challenges and demands posed by these new conflicts
and threats re-focused their priorities in terms of conflict prevention and
peacebuilding. 446 This has led the OAs to the approval of 'multidimensional security' in
2003 which serves as a basis to restructure the organization. Under this general
approach, five specific areas of the OAS were involved. The five areas are: 1. The use
of the "Good Offices of the Permanent Council and OAS secretary General to resolve
issues among member states particularly through the use of ad-hoc Committees to
investigate and review the facts in dispute. 447 2. The use of Inter-American system of
human Rights which rests on the two pillars of Inter-American Commission of Human
Rights (IACHR) and the Inter-American Court on Human Rights. Both are autonomous
bodies with the responsibilities to adjudicate and dispense justice in settlement of
disputes among member nations or member nations and its citizen or private
entities.448 3. The Hemispheric Security system which comprises among others
(mainly) the committee on hemispheric Security of the Permanent council, and the
regular meetings and collaboration among the Ministers of defence and Armed Forces
444
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of the region. Other apparatus to manage conflicts are- mechanism for preserving
democracy and Constitutional Regimes: General Assembly Resolution 1080 and the
Washington Protocol - both mechanisms call for immediate action when democracy is
threatened or irregularly interrupted. 449 And the last of this mechanism to manage
conflict is 'the promotion and strengthening of Democratic Governance and dialogue'.
The Unit for Promotion of Democracy (UPD) was established to perform this functions:
a. To strengthen governmental capacity to manage and resolve public policy disputes
collaboratively by helping develop necessary technical competencies and institutional
mechanisms within key government institutions, b. top strengthen state-civil society
relations by offering technical assistance and specialized services to assist in the
design and implementation of national dialogue process and c. to strengthen
intraregional relations through the implementation of sub-regional programs to promote
dialogue process. 450 The UPD developed special missions since inception in 1991.
These includes, verification and support mission in Nicaragua after the end of the civil
war, the support for peace negotiations in Surinam in 1992, the joint UN-AOS mission
in Haiti in 1993 for the verification of respect for human rights and institutional
strengthening, the support for the peace process in Guatemala, the technical
cooperation in Nicaragua, and the National Governance program in Bolivia among
others. 451
The OAS and United Nations have a clear mandate when it comes to the use of force
by the Regional Organization like the OAS. Articles 52 and 53 of Chapter VIII of the
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United Nations provide a clear justification for the establishment of regional
agreements for the pacific settlement of local disputes, but no enforcement action shall
be taken under regional arrangements or by regional agencies without the
authorization of the Security Council. 452 The American States acknowledge the
importance of recognizing the provisions of the United Nations Charter provisions and
unequivocally subscribe and affirm the respect for the UN document as a guide and
cooperation that is needed regarding chapter VIII of the UN Charter. To this end the
OAS stated that the American states ' establish by this Charter the international
organization that they have developed to achieve an order of peace and justice, to
promote their solidarity, to strengthen their collaboration, and to defend their
sovereignty, their territorial integrity, and their independence. Within the United
Nations, the Organization of American States is a regional agency.' 453 A good example
is the internal crisis in Haiti in 2004. After the failure of diplomatic and political
measures and efforts to negotiate a political solution to the crisis, both the OAS and
the CARICOM transferred the decision to intervene to the UN. Several months after
the Declaration of security in the Americas was issued. The Organization of American
States has no powers other than those expressly conferred upon it by this Charter,
none of whose provisions authorizes it to intervene in matters that are within the
internal jurisdiction of the Member States.
In conclusion, the Intervention of the OAS militarily in the affairs of member states is
not noteworthy because the OAS believes in using other mechanisms like conciliation,
democracy through the electoral system, the inter-American Commission on Human
452
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Rights and the Inter-American courts on human rights, Democracy Committees like
the UPD to solve problems. And more importantly, the democratically steady
environment of fellow OAS members- United States and Canada greatly influenced
the growth of Democracy in the hemisphere.
On the other hand, The African Union though can be trying to boast of Peace and
security Council that has the power to suspend or recommend intervention to stop an
unending conflict in AU member state, not all member state really respect the decision
of the AU security council. The AU commission on human rights is very slow in the
dispensation of justice. Moreover, the people are expected to fight for their rights are
very poor to afford paying for litigation and consequently a lot of people or tribes
believes in taking the laws into their hands and become rebels to fight the government.
The Au court is a new establishment454 that most members of the African Union
refused to ratify the protocol of its operation. Moreover, the member states make it
harder and tougher for private citizens to bring a case before the court because for a
citizen to qualify to litigate in the AU court the court must be able to exercise
Jurisdiction by the home state of that citizen approving such litigation. In most cases,
the member states would not made any declaration of approval.
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because of the failure or refusal of Nigeria to make declaration to accept the
competence of the court in line with article 34 (6) that this a violation of his right from
freedom from discrimination, fair hearing and equal treatment as well as right to be
heard. The Court still decided that there is no jurisdiction to entertain the suit and that
the Court is not a party to the Charter and cannot discount the jurisdiction power of
members. 456 Other problems facing AU is the high level of illiteracy among its citizens,
religious intolerance, corruption, power greedy among political leaders among others
factors.
From the above discussion, we have seen that there are conflicts in the Americas and
in Africa. The next question that readily comes to mind is what became of the
perpetrators of these crimes. The accompany crimes from these wars or conflicts
ranges from murder, the use of child soldier, rape, kidnapping etc. How did the world
react to these grievous crime that threatens the essence of humanity? A discussion of
accountability for the perpetrators of these heinous crimes thus follows.

3.15

Accountability [Case-Laws] In the Conflicts In Colombia And Burundi
In this chapter, the consequences of perpetrating injustice and committing
crimes will be espoused through the dispensation of justice from National Courts
to International Courts and the efforts of NGOs.
There is no doubt that in Africa and Latin America; there has been lots of
gross violation of Human rights issues which has resulted to incessant external
and more importantly internal conflicts.

This Chapter will focus on areas of

Human Right abuses and accountability of the abusers. How the domestic court
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of the country concerned handles the atrocities and also how the International
bodies like the African Union and Organization of American States and the World
body- the United Nation have and are handling the human rights issues that
have become prevalent in these two continents.
Crimes of War: 1948 Convention on Human Rights atrocities & Trials.
Invoked with a frequency, familiarity, and reverence rarely associated with
instruments of Law, the 1948 convention on the prevention and punishment of
the crime of Genocide had come to embody the conscience of humanity457 •
However, forty-five years passed before the first International criminal tribunal
was established.

Its jurisdiction was limited to crimes, including genocide

committed in the former Yugoslavia since 1991 458 • A similar, more circumscribed
tribunal was created for Rwanda one year later. It was not until September 2,
1998 - a half-century after the United Nations General assembly adopted the
Genocide Convention that the first verdict interpreting the convention was
rendered by an international tribunal. On that day the Rwanda Tribunal found
Jean-Paul Akayesu guilty of nine counts for his role in the 1994 Rwanda
genocide.
3.16

Prosecution of perpetrators of Genocide, war crimes and crimes against
humanity and other related offences in Burundi, Colombia and other
nations where similar atrocities were committed.
This study believed that National Court represent the primary forum for
prosecuting human rights abuses, and that the importance of domestic
prosecution of International crimes cannot be underestimated.

457

International

Diane F. Orentlicher, GENOCIDE: Crimes of war accessed on 1-20-2013 from www.crimesofwar.org/a-zguide/genocide
458
ibid

161

tribunals are designed to judge only the most serious cases of International
crimes. In many instances, it may be preferable for a competent national court to
decide such a case 459 .

There is also the possibility of prosecutions before

national courts of other countries which could be in form of ordinary criminal laws
of extraterritorial application and or special statutes concerning international
offences.

Trials outside the state (country) where atrocities have been

committed permits criminal accountability despite the absence of an effective
legal system in the state of commission or of an international court and
eliminates a source of refuge for some human rights abusers. 460 The states must
have enacted criminal codes permitting prosecutions for extra-territorial acts or
allow for prosecution directly under international law that the crimes give rise to
universal jurisdiction or under the statute state have promulgated to comply with
treaty requirements. 461 1t has to be noted that National prosecution will yield
benefits only if the Judicial System is generally fair and effective. However, the
cases normally tried by national or domestic courts can be classified into three
broad categories 462 . (1) Trial occurring soon after crime was committed, usually
soon after the former regime has collapsed and sometimes while hostilities
continue (2) Trials occurring in another country, by courts exercising jurisdiction
over the criminal act because the crime is regarded as an international offence
(3) Trials occurring many years after the crime occurred, because there is no
459

Prevent Genocide International: Genocide and International Crimes in Domestic Courts accessed from
www.prevent genocide.org on 1-20-13.
460
Steven R. Ratner & Jason S. Abrahams : Accountability for human rights atrocities in International law- Beyond
the Nuremberg Legacy, 2"d Edition, Oxford University Press.
461
See 18 U.S.C. Sec. 2340A (1994), 18 U.S.C. sec. 2441 (1998) and 18 U.S.C. Sec. 1091 (1994).
462
Prevent Genocide International: Genocide and International Crimes in Domestic Courts. Accessed on 1-20-13
from www.preventgenocide.org/punish/domestic

162

statute of limitations for the offence, and often because the accused person has
been beyond the reach of Justice, or that the relevant evidence has been
unavailable or the political will to prosecute has been insufficient463 .
Regarding genocide trial cases on Burundi and Colombia research shows that
there is no major direct U. N Internationally backed Tribunal on war crimes
committed in those two conflicts or massacres but there are few domestic cases
on genocide as reported by the press in the two countries.
Domestic Cases In Burundi: In the case of Joseph Budigoma, and Dedite
Ndikuriyo464 , army officers of a battalion of the Burundi Armed Forces were
convicted by military court (Conseil de guerre) for their roles in the massacre of
two hill settlement in ltaba Commune, Gitega province on September 9, 2002.
The defendants were originally charged with murder but were convicted on the
lesser charges of breaching public solidarity and failure to follow orders for failure
to give a report.

The lenient sentence is explained by the fact that the two

officers did not have direct responsibility for what happened in ltaba that is the
killing of civilians.
Colombia Domestic Cases: A very relevant case is the case of Jaime
Humbero Cortes Parada, Freddy Padilla Leon, Custavo Sanchezs Gutievrez,
Jaime Humberto Uscategui Ramirez and Augustine Ardilla Uribe. 465 .

These

officers were charged under the Colombia's law of July 10, 2000 on genocide,
463

Prevent Genocide International: Genocide and International Crimes in Domestic Courts. On 1-24-13 accessed
from www.preventgenocide.org/punish/domestic as reported from Reuters May 2"d, 2003. Also see The News
Monitor Oct. 2002.
464
1bid.
465
Domestic prosecution - Prevent Genocide International accessed from
www.preventgenocide.org/punish/domestic on 2-13-13as reported by Reuters May 2"d 2003. Also see News
monitor Oct. 2002.

163

torture and forced disappearances - Codigo Penal, art 101 and 102. These
officers were formally charged on July 27, 2000 by the Colombian Attorney
General office who found abundant evidence in daily logbooks that military
commanders in the zone were well aware of the situation. Investigators found
that Ardila issued the order for an operation to protect Puerto Alvira, but
Uscategui ignored the order and Ardila never followed up on it. Also charged
with direct responsibility for the massacre were six paramilitaries, including
Carlos Castano Gil, commander of the united Self-Defense Forces of Colombia
(AUC), of the six, only John Tovar Jaramillo is in custody.

Uscategui was

previously arrested in connection with a separate massacre of some thirty people
in Mapiripan in July 1997 in which he was accused of "homicide" breach of trust
by omission and falsification of documents for his failure to send troops to the
region after a local Judge warned authorities about the presence of paramilitary
groups. Following his arrest, Uscategui's case passed to the jurisdiction of the
military courts, which had granted him conditional release.
There is no doubt that it is heart-breaking that despite all the Human rights
atrocities and crimes against humanity committed in Burundi and Colombia there
is no much domestic prosecution of offenders. Either offenders commit crimes
with impunity or the government covers them up or there is a Kangaroo trial that
always at the end free the accusers or just give them light and insignificant
punishments. This trend shows that domestic trials or prosecution in most cases
are not reliable. This is the more reason the world should focus on international
prosecution of offenders who breached international human rights. Now we will

0
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focus on international prosecution of offenders in Burundi and Colombia. But
before embarking on international trials we should note that there are countries
where domestic trials were kind of significant. Examples of such countries are:

0

Rwanda, Germany, Italy, Britain, Romania Russia, Ethiopia, Chile, Guatemala

0

etc.

Rwanda began trials of persons accused of participating in the 1994

genocide in December 1996. Some perpetrators were tried at the International
Criminal Tribunal for Rwanda (ICTR) in Arusha, Tanzania and some perpetrators
were tried in domestic courts within Rwanda. The primary concern here is the
trials in domestic courts in Rwanda.
Deogratias Bizimana, a former medical assistant, and Egide Gatanazi, a
former local government administrator went on a trial in 21'h December 1996 at a
court in Kibungo on charges of genocide and crimes against humanity was the
first trial in Rwanda of suspects of the genocide in 1994. The two men were
pronounced guilty and sentenced to death on

3rd

January 1997466 . Lenonidas

Ndikumwani, a businessman and a citizen of Burundian Nationality, went on trial
at a court in Kigali on January 14, 1997. He was convicted, sentenced to death
on January 20, 1997. 467
Israel Nemeyiamana was acquitted on February 18, 1997 by a court in
Gikongoro after the judge reportedly ruled that there was no evidence against
him. He was the first defendant in the genocide trials to be found not guiltl68 .
And in the trials of Virgine Mukansi, the first woman to be tried for participation in
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the genocide went on trial in Gitarama in January 1997. Her defense lawyer
claimed he did not have sufficient time to study her case file, yet the trial was not
adjourned.

None of the defense witnesses she named were called to testify.

Mukankusi did not appear to understand the procedures during trial and
contradicted herself during her defense on several occasions. On February 28,
1997, she was convicted and sentenced to death. 469 Another country in Africa is
Ethiopia where long lists of defendants were charged in December 1994 under
Article 281 (genocide) under the Ethiopian Penal Code of 1957. Many of the
defendants were said to be members of the 108-persons called the Dergue
Coordinating Committee of the Armed Forces which ruled Ethiopia from
September 12, 1974 military coup, until May 1991. Among the crimes described
were the killing of 1,823 identified victims (including former Ethiopian Emperor,
Haile Selassie on August 27, 1995 and the Patriarch of the Ethiopian Orthodox
Church)470 .

In March 1997, additional trials and defendants were added.

Getachev Terba, a former district governor and army lieutenant was convicted by
an Addis Abba court on November 9th, 1999 for ordering the detention, torture
and execution of five alleged government opponents during the red terror
campaign of 1977-78. Getachev was condemned to death.
Zeleke Zerihum, Colonel and a former police officer in the Dergue's "Red
Terror" was convicted on December 2, 1999 by the Federal court in Addis
Ababa 471 .

469
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prosecution of genocide and related offences, in Europe and the Asia Pacific
there abound some notable examples of domestic prosecution of universally

0
0
0

recognized human rights crimes. In Israel, Karl Adolf Eichman was convicted in

0

unsuccessful appeal, he was sentenced to death on Dec 2 and hanged on May

1961 of crimes against humanity and crimes against the Jewish people. After

31, 1962472 . Asian-Pacific examples.

0

In Europe we can give the example in

Croatia, Dinko Sakic.
78 former commanders of Jasenovac concentration camp between April
and November 1944 were convicted on 101h May 1999 by the Zagreb country
court of War Crimes against Civilians and sentenced to a maximum of 20 years
imprisonment473 . Also in Denmark, Refik Sa ric, Bosnian Muslim was convicted
by a Danish court on November 24, 1994 for the imprisonment and torture of
prisoners or war, grave breaches provision of the third and fourth Geneva
Conventions.

He was sentenced to eight years and verdict upheld by the

Supreme Court in September 1995474 .
We have so far looked at the National or Domestic trials of human rights
abuses in internal conflicts. There are challenges and limitations in prosecuting
international crimes through domestic law enforcement institutions which have
led states, international organization and non-governmental organizations
periodically to contemplate the creation of international criminal courts that would
472
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directly try individuals for such crimes.

Yet despite occasional initiatives to

establish a permanent International Tribunal, such a tribunal did not emerge until
the late 1990s. Instead, world have set up adhoc international criminal tribunals
with the Nuremberg Tribunal the most significant historically.

These tribunals

have been established only in exceptional circumstances 475 .
The history of International Tribunals can be traced from Nuremberg
Tribunal which initially indicted twenty four defendants and ultimately tried
between twenty-two of them, one in abstentia, of the twenty-two tried, the tribunal
convicted nineteen defendants 476 .

The Tokyo tribunal tried twenty-eight

Japanese leaders, and convicted twenty-five 477 . And in recent times were the
international tribunal for the former Yugoslavia 478 and Rwanda 479 . The creation
of permanent criminal court (ICC} was adopted in 1998 in Rome 480 .
In 2002, former Yugoslavia President Slobodan Milosevic goes on trial at
The Hague, Netherlands, on charges of genocide and war crimes in Bosnia,
Croatia and Kosovo. Milosevic's trial ended without a verdict when he was found
dead at age 64 from an apparent heart attack in his prison cell on March 11,
2006481 .
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3.17

Conviction for Conflict-Related Case of Rape and Murders in Colombia
According to Amnesty International, a civilian court conviction of a
Colombian army officer for the murder and rape of girls is a rare victory for those
campaigning against impunity for sexual crimes committed during the country's
decades-old armed conflict, sub-lieutenant Raul Munoz Linaro was sentenced to
60 years in prison for the rape and murder of 14-year old Jenni Toprres, as well
as the murder of her brothers, nine-year-old Jimi and six-year-old Jefferson, and
the rape of another girl, in Tame in north-eastern Colombia's Aranca region,
October 2010482 .
This case made an Amnesty International official to comment that: the
conviction of Raul Munoz is a testament to the perseverance of the victim's
families and their lawyers. It is rare that perpetrators of human rights abuses are
ever brought to justice in Colombia, and more so, if they are members of the
security forces and if the crime is one of sexual violence 483 .

3.1.8 Child Soldier Recruitment Crimes
According to Uganda correspondent, the United Nations has identified
more than a dozen 'persistent perpetrators', governments and armed groups that
are known to have used child soldiers in active conflicts for more than 10 years in
at least fourteen countries 484 . And that the use of child soldiers extends far
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beyond central and West Africa. It extends to Colombia, Myanmar (known as
Burma), Liberia, Congo, Burundi etc.
The international criminal court (ICC) found the Congolese warlord,
Thomas Lubanga guilty of recruiting and using child soldiers in the armed conflict
in that country. At the same time, the viral video 'Kony 2012" has seemingly
achieved its goal of making Joseph Kony, another rebel Commander facing an
ICC arrest warrant, notorious for his alleged crimes, including the abduction of an
estimated 30,000 children for his Lord's Resistance Army.

Millions of people

have viewed the video, with millions more learning about Kony, who is still at
large, through mainstream media coverage of the campaign 485 . Kony, Lubanga
and Charles Taylor (former President of Liberia) sentenced, and others are
awaiting a verdict from the special court for Sierra Leone on charges of recruiting
child soldiers and other crimes 486 .
In Colombia, it was documented by Human Rights group that the opposition
Revolutionary Armed Forces of Colombia (FARC), and National Liberation (ELN)
and various other armed groups mostly operating in urban areas, including some
paramilitaries487 engage children who were forcibly recruited by the FARC or
joined up for lack of alternatives in a context of rural poverty.

They acted as

combatants, laid explosives, ferried supplies, carried messages and served as
guides. The ELN has a record of recruitment of children in Arauca and other
parts of the country and that 50 children demobilized in 2005 and 2006 said they
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had been in the ranks of the ELN and two girls aged 14 and 15 were reported to
have been forcibly recruited in Narino in December 2006 488 .

Also in the

paramilitary and other armed groups children were believed to remain with the
AUC and other partially demobilized paramilitary groups, such as the Peasant
Self-Defense Forces of Casanre and the Cacique Pipinta Front489 . Child soldiers
from the FARC and ELN, many of whom came from rural areas and enlisted
voluntarily for economic reasons, experienced particular difficulties adapting to
life in the cities where the centers were located.

They were separated from

family, friends and community support system 490 . There is no doubt that internal
conflict continue to have a devastating impact on civilians. They were victims of
extra-judicial executions, enforced disappearance, death threats, anti-personnel
mines, indiscriminate attacks and forcible displacement in large numbers491 . The
recruitment of child soldiers in Burundi conflict had reduced since 2003, the FNL
was the only remaining active armed group in Burundi. In 2004 it was reported to
be forcibly recruiting and using children for frontline duties, to transport
ammunition, to carry wounded or dead and for intelligence gathering activities 492 .
It was also reported that the FNDD-CDD (Nkrunzia), which joined the transitional
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government at the end of 2003 reportedly continue to recruit children for civil
defence militants in 2004493 •
The issue of recruiting child soldiers in armed conflicts brings us to the
humanitarian law position and its impact through the ICCJ-International.
3.19

The Special court of Sierra Leone judicial precedent on accountability for
atrocities committed against children - child soldiers.
Criminal Court494 with a legal message to would- be warlords or armed
conflict recruiters of child recruiters. The case that sends a message is the case
of Prosecutor V Norman.
Prosecutor V Sam Hinga Norman495 . The accused person, Sam Hinga Norman
was indicted at the special court for Sierra Leone, a hybrid of International
Criminal Court (ICC), under Article 15 of the statute of the special courts for
Sierra Leone.

The accused was charged with crimes against humanity,

violations of Article 3 common to Geneva Conventions and of Additional protocol
II, and other serious violation of International Humanitarian Law in violations of
Articles 2, 3 and 4 of the statute as set forth. But our main concern in this study
is the count 8 dealing with recruiting child soldiers under international
humanitarian law496 •
The accused served in the Armed Forces of the republic of Sierra Leone from
about 1959 to 1972 rising to the rank of Captain. In 1966 he graduated from the
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Mons Officer Cadet School in Aldashot, United Kingdom.

The accused has

served as a liaison Representative and chiefdom spokesman in Montgeri,
Valunia Kingdom, as Regent Chief of Jaiana Bangor Chiefdom, and as Deputy
Minister of defence, and as Deputy Minister of Defence for Sierra Leone. He was
currently serving as the Minister of Internal Affairs of Sierra Leone at the time of
the indictment497 •

Sam Hinga Norman, who is among the first defendant to

appear before the special court, is the National Coordinator of the Civil Defence
Forces (CDF), a government militia group comprised predominantly of traditional
hunters known as Kmajors. Sam Hinga Norman is accused of series of grave
violations of international humanitarian law particularly Count 8 use of child
soldiers - read thus: At all times relevant to this Indictment, the Civil Defence
Forces did, in the Republic of Sierra Leone conscript or enlist children under the
age of 15 years into armed forces or groups, and in addition, or in the alternative
use them to participate actively in hostilities. That by his acts or omissions in
relation, but not limited to, these events, Sam Hinga Norman pursuant to Article
6.1 and 6.3 of the statute, is individually criminally responsible for the crime
alleged of conscripting or enlisting children under the age of 15 years into armed
forces or groups or using them to participate actively in hostilities, and other
serious violations of international Humanitarian Law punishable under Article 4.C
of the statute498 •
In one of the early challenges to the special courts subject matter
jurisdiction, Norman moved to dismiss the charges relating to child recruitment
497
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on the grounds that recruiting child soldiers was not a crime under customary
international law at the times relevant to the indictment (between 1996-2001 )499 .
The accused, Norman submitted that while international instruments, such as
additional protocol II to the Geneva conventions and the conventions on the
Rights of the Child, may prohibit the recruitment of child soldiers, these
instrument do not criminalize such activity. In addition, Norman argued that the
criminalization of child recruitment as defined by the Rome Statue of the
International Criminal Court does not amount to a codification of the crime in
customary international law500 .
The special court rejected Norman's preliminary motion - the court held
that the offence under Article 4(c) of its statute, "conscripting or enlisting children
under the age of 15 years into armed forces or groups using them to participate
actively in hostilities does not violate the international legal prohibition of
retroactive criminal liability (nul/um crimen sine lege). The court found that the
prohibition against recruiting child soldiers had crystalized into a crime under
customary international law before November1996 and that accordingly,
individuals may be prosecuted for this offence at any time under the temporal
jurisdiction of the special court501 . The significance of the special court's ruling is
difficult to overstate. At a time when child soldiers are routinely conscripted into
military or armed groups in numerous countries, for example in Sierra Leone, the
court recognizes a horrific feature of the decade-long civil war, more than 10,000
499
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children served as child soldiers in the country's three major armed forces, the
Revolutionary United Front, the Armed Forces Revolutionary Council and the
Civil Defence Forces.

And thousands were abducted and forces into sexual

slavery, unwanted marriages and domestic servitude 502 •

The timing of the

Norman decision is very important because the international criminal courts first
state referral relates to crimes committed in Northern Uganda by the Lord's
Resistance Army (LRA) and other fighting forces, many of whom involved grave
human rights abuses towards children 503 • This was the trend in Burundi armed
conflict and in Colombia which is still an ongoing trend. The whole world should
come together to put an end to this horrible trend that is poisoning the dignity and
peaceful co-existence of humanity.

But there is no doubt the fact that the

criminalization of child recruitment through global, regional and national laws,
statutes and treaties and judgment of the International Special Court for Sierra
Leone exemplifies several aspects of the development of humanitarian norms. It
mirrors the shift from negotiated reciprocal restraints on the methods of warfare
to a norm that protects human dignity, and in particular, increases the scope of
protections for civilians in terms of armed conflicts and civil strife 504 • This is a
welcome development that concretizes the respect and dignity of mankind. It
has to be noted that there are other efforts geared towards the stoppage of using
child soldiers in armed conflicts or civil strife; for example, the watchful eyes of
the laws and the focus of human rights organization, U. N and other non502
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governmental

organization

are

geared

towards

the

elimination

of this

cankerworm from our society. For example, the coalition to stop the use of child
soldiers, which unites national, regional and international organizations and
networks in Africa, Asia, Europe, Latin America and the Middle East works to
prevent the recruitment and use of demobilization and to ensure their
rehabilitation and reintegration into the society. Its founding organizations are
Amnesty International, defense for Children International, Human Rights Watch
International Federation Terre des Hommes, International Save the Children
Alliance, Jesuit Refuge Service, the Quaker United Nations Office. Geneva and
World Vision International, the International Red Cross, Red Crescent Movement
and the Special Representative of the Secretary-General for children and armed
conflict.
It is hereby recommended that the United Nations, Regional & Subregional and National Governments world-wide should intensify the determination
and implementation of prevention of child soldiers and bring to justice as quickly
as possible the perpetrators of such crimes. But the affirmation of accountability
by International special Tribunal for Sierra Leone on child soldier enlistment and
use for armed conflicts is a welcome decision that sends a powerful legal signal
to would-be perpetrators of such a crime. Also, the prosecutor, special court for
Sierra Leone, under Article 15 of the statute of the special court for Sierra Leone
charges the ex-president of Liberia, Charles Ghankay Taylor with crimes against
Humanity, violations of Article 3 common to the Geneva Conventions and of
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additional protocol II and other serious violations of international Humanitarian
Laws in violations of Articles 2, 3 and 4505 .
The special court for Sierra Leone judges in The Hague sentenced former
Liberian President, Charles Taylor to a jail-term of 50 years after he was
convicted of aiding and abetting serious war crimes in Sierra Leone 506 .

The

conviction is been appealed by Charles Taylor legal team. According to
International Criminal Court (ICC) website at the time of writing this dissertation,
18 cases in 8 situations have been brought before the court. And that to date,
four states parties to the Rome statute - Uganda, The democratic republic of the
Congo, the Central African republic and Mali have referred situations occurring
on their territories to the court. That in addition, the Security Council has referred
the situation in Darfur, Sudan and the situation in Libya both non-state parties.
And that the ICC prosecutor is conducting investigations in all of the above
mentioned situations 507 .

There is the report that the situation in Uganda has

prompted the ICC to file charges against the notorious warlord Joseph Kony and
four others 508 .
Regarding the conflict in Democratic Republic of the Congo, the ICC has
brought charges against five alleged perpetrators of genocide and war crimes,
there is also five cases against alleged genocide and war crime perpetrators in
Darfur and Sudan in which one of the perpetrators is the current President of
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Sudan in the case titled "The prosecutor V Omar Hassan Ahmed AI Bashir509 .
Warrants of arrest have been issue by Pre-trial chamber I for the other suspects
who are at large. In Central African Republic, there is a case referred by the

)

government of that country in December 2004 - The prosecutor V Jean-Pierre
Bamba 510 Gamba.

In Kenya, there is the case of the Prosecutor V William

Samoei Ruto and Joseph Arap Sang 511 .
The situation in Libya is very unique in that it was the United Nations
Security Council that decided unanimously to refer the situation in Libya to the
ICC prosecutor in which three warrant of arrest were issued respectively for
Muammar Mohammed Abu Minya Gaddafi; Saif AL-Islam Gadhafi and Abdulahi
AI-Sanusi for crimes against humanity512 . The situation in Cote d'Voire is also
unique because the country was not a party to the Rome statute not until recently
the country accepted Jurisdiction.

The Pre-trial chamber Ill granted the

prosecutor's request for authorization to open investigations proprio motu into the
situation in Cote D'ivoire with respect to alleged crimes within the jurisdiction of
the court.
On 23 November 2011, Arrest warrant was issued under seal in the case
of The Prosecutor V Laurent Gbagbo 513 for four counts of crimes against
humanity. And the prosecutor has opened up investigations into alleged crimes
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committed on the territory of Mali since January 2012.

And that preliminary

investigation is being conducted in Guinea, Colombia, Honduras, Korea,
Afghanistan, Georgia and Nigeria 514 •
Most of these situations and cases are from the continent of Africa under
the auspices of the African Union. This mainly shows that the people and the
governments in Africa and particularly the African Union needs to step up their
political modus operandi in combating crisis mainly tribal wars or any internal
conflicts that may befall the continent.
3.20

Suggestions and Recommendations
The OAS and AU have interesting provisions in their charters regarding
war crimes and crimes against humanity. The African Union has paved the way
towards the culture of interference on member nations when needs be for crimes
committed against humanity. A departure from their previous position under the
OAU of non-interference in the internal affairs of member states, a position held
by the OAS. The new OAU thinking and approach is predicated on common
responses to security and political challenges in contemporary times. The OAS
provision and position is that a strike on one member is a strike on all. That is,
coordinated response from members. But the respect for sovereignty is highly
un-negotiated.
The most important recommendation is that both the OAS and AU should
step up the ability to solve disputes or suspicious violations before it actually
happened. The OAS is particularly better in this respect, the AU should learn
from the OAS of responding to crisis at the nick of time. Sanctions should
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continue to be a very potent weapon to bring to order any would be erring
member in both organizations. Additionally, working and coordinating with subregional organizations is highly recommended because it is proving and bringing
result. Moreso, it is suggested that security operatives should be highly trained
in counter-terrorism particularly in extra-territorial security studies. This will be
really helpful in stemming the tide of terrorist rampage in terrorist ravaged
countries like North-Eastern Nigeria, Central African Republic among others. It is
highly suggested that Alignment with advanced countries on security to combat
terrorism. Moreso, elimination of tribalism, provision of basic necessities of life for
the citizenry, elimination of small arms proliferation will go a long way to
stemming the tide of conflicts.
3.21

Conclusion
Regional organizations like the OAS and AU do consider living in peace
and harmony as important cornerstone of their organizations. The establishment
of the peace and Security Council of the AU , the creation of conflict management
mechanism and conflict prevention, management and resolution emphasizes the
promotion of peace and security in Africa as a matter of necessity. The need for
peace and security is also a component of the constitutive act of the AU . There
is no doubt that there has been no war in the Americas in recent time. But there
is wide scale of drug wars and problems. There is provision for terrorism
monitoring by the OAS and flow of arms trafficking into the Americas because of
organized crime and drug dealing. There was terrorist attack on the United
States who is a member of the OAS and this act has engendered the OAS
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through the pushing by the U.S to strengthen cooperation in preventing and fight
against terrorism. As a result of the attack, the member states signed the interAmerican convention against terrorism in 2002 .

Also in 2003

the special

conference on security in OAS affirm the political will to help preserve peace
through close cooperation and celebrate the new concepts on security of which
paragraph 4 is as follows defines the new concerns, threat and challenges as
diverse as: terrorism, transnational organized crime, the global drug problem,
corruption, asset laundering, illicit trafficking in weapons and the connections
among them; extreme poverty and social exclusion of broad sectors of the
population, which also affect stability and democracy. Extreme poverty erodes
social cohesion and undermines the security of states; natural and man-made
disasters, HIV/AIDS and other health risks, and environmental degradation;
trafficking in persons; attacks to cyber security; the potential for damage to arise
in the event of an accident or incident during the maritime transport of potentially
hazardous materials, including petroleum and radioactive materials and toxic
waste; and the possibility of access, possession, and use of weapons of mass
destruction and their means of delivery by terrorist. One can see from the above
that this is a broad security concept. This is to show the significant of security
and threat in modern times. It is a phenomenon every citizen of the world must
rise up and confront either as an individual, corporate or government.
The next chapter-[chapter 3] will discuss the case-laws regarding the
abuses occasioned by the violence in both Burundi and Colombia. These cases
will be divided into Domestic/National cases adjudicated by affected countries
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and international cases rendered by the ICCJ. Also Chapter 4 will discuss
relevant cases of basic human rights violations by various states in OAS and AU.
That is chapters 1 laid the factual foundations of historical, cultural and political
situations in both continents. Chapter 2 exposes the comparison between the
structures of AU and OAS, and chapter 3 discussed cases of conflict with a case
study of Burundi and Colombia and chapter 4 and 5 are to analyze and discuss
relevant case- laws that are applicable to citizens fundamental human rights
handled

by

the

Inter-American

Court

of

the

OAS

and

the

African

commission/African court if any. The efforts of Su-regional governments like
ECOWAS should be praised for their efforts at peace keeping in West Africa
particularly risking intervention in member states. 515
There is no doubt that national court and political leaders in most of the
conflict prone countries are either weak or colluded with the authorities to pervert
justice regarding their atrocities as seen in Columbia and Burundi in our case
study. Therefore, I am recommending a neutral arbiter or international court to
handle human rights atrocities committed in conflicts zones so that there will be
impartiality and no impunity as it is always the case in national or domestic courts
because in most cases the judges in the affected countries are appointed the
perpetrators of the crime since they are the same leaders in such a country. To
save cost and time I would suggest that the neutral tribunal be established and
be situated in a country not too far from the country where the atrocities were
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committed like the international tribunal for Sierra Leone. This would save cost

0
0

and time for witnesses and attorney.
There is a very clear comparison between the International criminal court
and domestic courts in the dispensation of justice as seen in our case study of
Burundi and Colombia. From our case study most of the decisions in domestic
court are either compromised or perverted. This shows that there is no reliability
in domestic courts because they are under the influence and manipulation of the
same leaders or their cronies in government. Neutrality and impartiality are the
key word in trials of alleged crime perpetrators.
Now we will be discussing the bed rock to a just society- that is examination of
Fundamental human Rights and its interpretation and protection by our Human rights
commission and the Courts in AU and OAS. This is a mechanism that if properly
utilized, respected and applied would bring to the society and reduce wars and conflicts
in our society. This examination is the essence of next chapter.
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CHAPTER FOUR
4.0

CASE-LAWS ON FUNDAMENTAL HUMAN RIGHTS DECISIONS IN CAS AND
THE AU
The hallmark of a country or organization is the preservation of life, and
respect for liberty and rule of law. This is very paramount to ensuring that citizens
do not live in constant fear from the oppressed. That the state does its part to
maintain peace and security for its citizens and that rule of law are followed and
at least basic human rights are guaranteed for its people. In this chapter, this
writer will focus on different aspects of Human Rights judgments of the OAS and
AU. Place them side by side to show areas of similarities and differences in their
judgments and opinions in both their human rights commission and courts . The
origin of the Inter-American system for the protection of human rights dates back
to the adoption of the American Declaration of the Rights and Duties of man 516 .
The Inter-American Commission on Human Rights is for the protection of human
and peoples' rights.

The Inter-American Commission is responsible for

promoting "the observance and protection of human rights" in all OAS member
states, and serves as an advisory body of the OAS on human rights issues 517 .
The Inter-American Court of Human Rights is the judicial organ of the InterAmerican system for the protection of human rights 518 .

The Inter-American

Commission on Human Rights is focused on three main areas: the individual
complaints system monitoring human rights conditions, and identifying and
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attending to priority thematic areas, such as the rights of indigenous peoples.
The commissioners, either individually or in groups, carry out on-site visits to
observe human rights conditions in the OAS member states or investigate
particular issues of concern; these visits are often followed by a publish report on
the country or topic 519 . The Inter-American court interprets and applies the
American Convention on Human Rights and may issue judgment only against the
states that have accepted its jurisdiction, and sanctions employed only in certain
circumstances when the states has failed to comply with the commission's
recommendations 520 •
On the other hand, for the African Union to promote Human Rights and its
enforcement, its mechanism comprises of two main bodies, namely, the African
Commission on Human and People's Rights known as the African Commission,
and the newly established African Court on Human and People's Rights known
as the African Court521 . The relationship between the African Commission and
court is referred to in the protocol as the need for the court to 'enhance the
efficiency of the African Commission' and to 'complement and reinforce its
functions, specifically its protective mandate 522 • Article 5 of the protocol on the
African court provides that the African commission states which have lodged a
complaint to the commission, or whose citizen is a victim of a violation, and
519

Preventing and Remedying Human Rights violations through the international framework, advocacy before the
Inter-American system manual for Attorneys and Advocates published June 2012 retrieved from www.ijrcenter.org
on 2-18-14
520
Ibid.
521
The final communique of the 29th ordinary session of the African Commission on Human and People's Rights of
23'd April- ih May 2001, para 10. The Commission adopted a resolution on the African Charter and AU. See also
Article 3{h) constitute Act.
522
See preamble to the protocol on the African court and also see Article 2 protocol on the African Court. See also
as reported by 2 African Human Rights law Journal comparison between the African & European courts of Human
Rights, 2002

185

African inter-governmental organizations can submit cases to the court. Article
5(3) gives the power to individuals or relevant non-governmental organizations
(NGO) with observer status before the commission to submit cases directly
before it.

However, this later power is available when the state has made

additional declaration of the court's jurisdiction under article 34(6) of the
protocol 523 .
4.1

Human Rights in OAS
The organization of American States established the Inter-American Court
of Human Rights through the American Convention on Human Rights. The OAS
made some strides in the area of Human Rights. A ;oak at the following caselaws will shed light into the significant in-roads the Inter-American courts have
made to significantly impact the human rights development in the member
countries of OAS and particularly in judicially settling disputes on human rights,
whether it is about individual or state recourse and the court has also made
efforts at encouraging peaceful settlement of disputes.

In this analysis, the

consideration will be given to the combined efforts of the Inter-American court
and the Inter-American Commission efforts and decisions.
First of all, the Inter-American Court in prosecuting Human Rights
violations pointedly emphasized its sphere of jurisdiction.

In most cases the

court would first examine its jurisdiction ratione materiae and checks the date of
ratification by parties or if there is other treaty that imposes jurisdiction on the
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court and also admission of responsibility by state concerned or the court suo
muto confirm jurisdiction ratione temporis.

The American Convention provides that: The states parties to this
convention undertake to respect the rights and freedoms recognized herein and
to ensure to all persons subject to their jurisdiction the free and full exercise of
those rights and freedoms 524 .

The Inter-American court and the American

Convention have handled relevant and important cases in solving Human Rights
violations of member countries particularly regarding states and her citizens. The
cases in this area among others are on freedom of expression, armed conflict
and occupation, disappearances, torture, racially motivated acts, extra-judicial
killings, rights to integrity, reparations, right to freedom and security etc.
On the issue of freedom of expression, the Inter-American court
emphasized the fundamental nature of freedom of expression in a democratic
setting that, it is a sine qua non for the development of Trade Unions. This is
contained in the advisory opinion of the court paragraph 70 as follows 525 :
"Freedom of expression is the cornerstone upon which the very
existence of a democratic society rests. It is indispensable
for the formation of public opinion. It is also a condition sine qua
non for the development of political parties, trade Unions,
scientific and cultural societies and in general, those who wish to
influence public".
524

Section 1.1 of the Inter-American Convention. See also as cited by Marie Rota, Case-law of the Inter-American
Court of Human Rights . Chronicle of the year 2008.
525
"Articles 13 & 29 American Convention on Human Rights. Advisory opinion OC-5/85 of Nov, 13, 1985. Series A
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It represents in short, the means that enable the community, when
exercising its options to be sufficiently informed. Consequently, it can be said
that a society that is not well informed is not a society that is truly free"
From the above, it can be seen that the Inter-American courts opinion on
freedom of expression is very clear particularly to foster and nurture democracy
and civil society and also in creating a decent political and social atmosphere for
the citizenry of the state. The court values and knows the importance of freedom
of expression to its citizens, groups and organizations.
On Right to Personal Liberty and Safety - In the quest to foster personal
liberty and safeguard the freedom of citizen of member countries the InterAmerican Commission on Human Rights and Inter-American courts of the
organization of American States granted initial request in petition before the InterAmerican Commission on Human Rights Commission for a precautionary
measures in favor of Nancy Fiall Arague. Although the case was later archived
for discontinuance 526 • The facts and claim by the petitions was that on February
27, 1995 the Inter-American Commission on Human Rights received a petition
filed by the Colombian Commission of Jurists and the center for Justice and
International Laws (the petitioners). Along with the initial petition, the petitioners
filed a request for precautionary measures in favor of Nancy Fiallo Arague, which
was granted by the Commission. The petitioners argued that as of July 23, 1992
Nancy Fiallo Arague, an educator and Human Rights advocates had been
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Report No. 125/09. Decision to Archive petition 11.449 Nov. 12, 2009. Colombian Commission of Jurists (CCJ)
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victims of attacks against her personal integrity and have received numerous
death threats, she had been followed and there had been attempt to abduct her,
presumably perpetrated by members of the group Anti-Abduction and Extortion,
Unit of UNASE under the fifth Army Brigade Unit based out of Bucaramanga,
Colombia. In its communication to the commission the state provides information
about the measures it has adopted to protect the alleged victim - Nancy Fiallo
Arague. The state also provides information about the status of the criminal
investigations that had been conducted and aimed at identifying the parties
responsible for attacks against Nancy Fiallo Arague. Also for extended period of
time, there was no information on Nancy Fiallo Arague's situation because she
was outside the country - outside Colombia Jurisdiction. Hence, under those
circumstances and pursuant to the request to archive the case filed by the
petitioners, the Commission notes that the reasons that gave ground to the initial
petition no longer exist, and thus in accordance with Article 48 paragraph (b) of
the Convention and Article 30(6) of the rules of the IACHR, it decides to archive
the petition and pertinent to lift the precautionary measures. One thing that is
clear from this case is that it teaches and shows us that the OAS through InterAmerican Commission on Human Rights does take seriously the liberty and
safety of her citizens. The initial precautionary measure asked by the petitioners
in this case was initially granted critical decision of the court compelled the state
of Colombia to take reasonable steps and measures to protect the liberty and
safety of the alleged victim - Nancy Fiallo Arague. The state did not only take
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measures to protect her but went further to take steps to bring to justice the
perpetrators of the attacks against the victim.
Other instructive cases on preservation and enforcement of human rights
violations is the case of BULACIO V AREGENTINA 527 , the Inter-American court
held that " any other domestic legal obstacle that attempts to impede the
investigation and punishment of those responsible for human rights violations are
inadmissible". And similar decisions were arrived at in the case of BARRIOS
ALTOS V PERU 528 , where the court held that " ..... all amnesty provisions,
provisions on prescription and the establishment of measures designed to
eliminate responsibility are inadmissible, because they are intended to prevent
the investigation and punishment of those responsible for serious human rights
violations such as torture, extrajudicial killing, summary or arbitrary execution and
force disappearance, all of them prohibited because they violate non-derogable
rights recognized by international human rights law". In these two cases above,
the inter-American court is saying you cannot use Amnesty as a subterfuge to
cover up human rights violations. I believe it is a good decision because if not so
decided political leaders will commit a lot of Human Rights violations without
regard to respect of citizens' rights with impunity and hide under the canopy of
AMNESTY.
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Another very relevant case by the Inter-American court on right to liberty is the case
of Yvon Neptune V Haiti 529 , where the court decided on Article 7 of the convention that
"every person has the right to personal liberty and security, and the right not to be
deprived of liberty unlawfulll30 , not to be deprived of liberty in an arbitrary manner. In
the Yvon Neptune V Haiti case, the complaints alleged a violation of the right to be
informed promptly of his arrest and of charges against him. The court looks at whether
the Human Rights guarantee to be brought promptly before a judge or other official
authorized by law to excise judicial power has been respected.

In a similar case,

Bayarri V Argentina 531 the court in considering Article 7.5, which states that if a person
is not tried within a reasonable time, that person accused must be released without
prejudice to the continuation of the proceedings". In that case, the preventive detention
of the victim lasted for more than thirteen years. The legal limit established by law
(which sets a maximum of three years) has been exceeded, as well as the duration
which has been clearly excessive. That the state has therefore violated the right of Mr.
Bayarri to be tried within a reasonable time or be released, pursuant to Article 7.2, 7.5
and 7.1 532 .
On jurisdiction and admissibility of individual applications before the court, for
instance the inter-American court derived competency from the treaties signed or
binding on member states as shown in the cases of Portugal V Panama and Bayarri V
Argentina cases concerning prevention of Torture 533 .
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Also in Portugal V Panama,

Yvon Neptune V Haiti, inter-American series 89, 2008
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Inter-American court in Bayarri V Argentina series 75. See as reported in European constitutional review
9/2009, case law of the Inter-American court of Human Rights by Marie Rota .
533
See Inter-American Decision Series 75

530

191

Ticonca Estrada et al. V Bolivia and Tiu Tojin V Guatemala, concerning the InterAmerican convention on forced Disappearance 534 , the court applies convention invoked
by the commission or by the victims representatives since it gives jurisdiction to the
court and has been ratified by the states of Panama, Bolivia and Guatemala explicitly
provide

basis

for

jurisdiction

and

therefore

enforceable 535 .

Jurisdiction 536 . And also when the state has entered into a settlement with the victims'
representative as with Tiu Tojin V Guatemala 537 .

Also in relation to its jurisdiction

rationale personae, the court recalls that the potential victims may act independently
through the commission by invoking the rights other than those asserted in the petition
filed before the commission 538 .
Also in Blake V Guatemala539 the Inter-American court had to deal with rationale
temporis exemption raised by the government, since the disappearance itself had taken

place before the critical date of acceptance of compulsory jurisdiction in 1987. The
court considered that forced disappearance implied the violation of conditions, no matter
how difficult, do not release a state party to the American convention of its obligation set
forth in this treaty, which specifically continue in cases such as the instant one. The
court has argued that when the state conducts or tolerates actions leading to extra-legal
executions, not investigating them adequately and not punishing those responsible, as
appropriate, it breaches the duties of respect of human rights set forth in the convention
534

See Inter-American court decision in Portugal V Panama series 212. Tiu Tojin V Guatemala and Estrada V Bolivia
1
were all based on (1) Inter-American Convention to prevent and punish Torture adopted the 9 h of December 1985
in Cartagena de lndias, Colombia (2) Inter-American convention on Forced Disappearance of persons, adopted the
1
9 h of June 1994 in Belem do para-Brazil and (3) Article XIII of the convention.
535
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536
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537
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538
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and to ensure their free and full exercise, both by the alleged victim and by his or her
next of kin, it does not allow society to learn what happened, and it reproduces the
conditions of impunity for this type of facts to happen once again 540 .
The decision of the Inter-American court here is laudable because it deemed it fit to
understand and not to be legally emotional to compromise Human Rights of civilians to
being judged by a different rules and laws of the military, a life and profession civilians
were not either part of in committing a crime. Instructive on this note is the case by
Inter-American court of Cantoral Benavides V Peru 541 where the court emphasized that
military courts had been set up by various laws with the aim of maintaining order and
discipline within the armed forces.
Their jurisdiction should therefore be reserved for military personnel who had committed
crimes or lesser duties. The same conclusion was reached by the Inter-American court
in the case of Durand and Ugarte V Peru 542 .
4.2

A Look at African Union Human Rights Cases

The mandate of the African Commission includes the promotion, protection and
interpretation of the African Charter on Human and Peoples' Rights. "The promotional
mandate of the African Commission entails, among others, human rights, education,
sensitization ad raising awareness of the African charter.

This function is crucial

because if people are not aware of their rights they cannot fully enjoy them, and
certainly cannot be guaranteed respect and protection. The African Commission has
carried out this mandate by conducting promotional missions, whereby Commissioners

540
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visit states to disseminate information about African charter and the African
commission 543 .

The newly established African court of Human and Peoples' Rights

work hand in hand with the African Commission.
Respect for charter and responsibility: In considering the alleged violation of Article

1, the African Commission notes its decision in Jawara v The Gambia 544 where it held
that "Article 1 gives the Charter the legally binding character always attributed to
international treaties of this sort. Therefore a violation of any provision of the Charter
automatically means a violation of Article 1." In the case of Commission Nationale des
Droits de /'homme et des Libertes v Chad 545, the African Commission stated that "the
Charter specifies in article 1 that the state parties shall not only recognize the rights,
duties

and

freedoms

adopted

by

the

Charter,

but

they

should

also

undertake ... measures to give effect to them. In other words, if a state neglects to
ensure the rights in the African Charter, this can constitute a violation, even if the state
or its agents are not the immediate cause of the violation. The African Commission also
notes its decision in the case of Amnesty International v Sudan 546 , where it stated that
"ratification obliges a state to diligently undertake the harmonization of its legislation to
the provisions of the ratified instrument." 547 It further stated that "article 1 of the Charter
confirms that the government has bound itself legally to respect the rights and freedoms
enshrined in the Charter and to adopt legislation to give effect to them." 548
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Recognition and Respect as a citizen and compensation and rights for violation In

the case of John K. Modise I Botswana 549 , the Complainant claims citizenship of
Botswana under the following circumstances: His father was a citizen of Botswana who
went to work in South Africa. While in South Africa, he married and the Complainant
was an issue of that marriage. The Complainant's mother died shortly after his birth and
the Complainant was sent to Botswana, where he grew up. The Complainant therefore
claims Botswana nationality by descent. The Complainant alleges that in 1978, he was
one of the founders and leaders of an opposition party called Botswana National Front.
He is of the view that it is because of his political activities that he was declared an
"undesirable immigrant" in Botswana by the government.

On 17th October 1978, he

was arrested and handed over to the South African police without being brought before
a tribunal. He already had a judicial action pending before a Botswana court, regarding
a temporary work permit, but with his deportation, he was unable to follow the case.
When he returned to Botswana, he was once again arrested and deported without trial.
After his third attempt at returning, he was charged, convicted of illegal entry and
declared an undesirable immigrant. He was serving a ten-month prison term and had
filed an appeal when he was deported for the fourth time to South Africa, before the
case was concluded. Since the Complainant did not have South African nationality, he
was obliged to settle in the homeland of Bophuthatswana. He lived there for seven
years until the government of Bophuthatswana issued a deportation order against him
and he found himself in the no-man's land between Bophuthatswana and Botswana,
where he remained for five weeks, when he was admitted into Botswana on a
humanitarian basis. He obtained a three-month entry permit, renewable at the entire
549
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discretion of the competent ministry, until June 1995.

The Complainant does not and

has never held a South African passport or citizenship of Bophuthatswana.

He claims

to have suffered heavy financial losses, since the government of Botswana confiscated
his belongings and property. He cannot work, since he does not have the relevant
permit, and he is constantly under threat of deportation. He has gone to great lengths to
try to prove his Botswana nationality, and the appeal against his prison sentence is still
pending. He presently has no funds to prosecute his claims in court.

He is asking the

Government of Botswana to recognize him as a citizen by birth.

The Complainant

alleges that he has been unjustly deprived of his real nationality and claims violation of
Articles 3(2) , 5,7(1 )(a), 12(1) and (2), 13(1 ), and (2), 14, 16 (1) and (2) and 18(1) of the
African Charter.
For the above reasons, the Commission Holds a violation of Articles 3(2), 5 , 12(1) and
(2), 13 (1), and (2), 14 , 18( 1) of the African Charter. The Commission urges the
Government of Botswana to take appropriate measures to recognize Mr. John Modise
as a citizen of Botswana by descent and also to compensate him adequately for the
violations of his rights occasioned.
In the case of Noah Kazingachire 550 , John Chitsenga, Elias Chemvura and Batanai
Hadzisi (represented by Zimbabwe Human Rights NGO Forum v Zimbabweibid., the
Complaint was filed by the Zimbabwe Human Rights NGO Forum (the Complainant) - a
coalition of 16 NGOs working in the field of human rights in the Republic of Zimbabwe.
The Complaint was filed on behalf of Noah Kazingachire, John Chitsenga, Elias
Chemvura and Batanai Hadzisi (the Victims) and relates to allegations of wrongful
killings through the use of excessive force and unjust compensation for the death of four

°Communication 295/04 . of African Human Rights Commission

55

0
0

196

persons in Zimbabwe (the Respondent State). The Complainant submits that on 10
January 2001 at about 23:30 hours, Mr. Noah Kazingachire was driving his car along
Mafurira Road. His wife, Patience Kazingachire and son Beavan Tatenda Kazingachire

0

were passengers in the car. It is alleged that the car developed a mechanical problem
forcing the driver to stop. The Complainant alleges further that the driver saw a car
coming from behind and he switched on the hazard lights to warn of the danger posed
by the stalled car. The car coming from behind, a Toyota Venture, which was unmarked
then pulled alongside his. The Complainant alleges that four men who later proved to be
police officers jumped out of the Toyota Venture and, without identifying themselves,
peeped into Mr. Kazingachire"s stalled car. Thinking that they were carjackers, Mr.
Kazingachire started his car intending to drive off. The Complainant submits that one of
the men from the Toyota Venture pulled out a firearm and fired a shot at Mr.
Kazingachire"s car. Mr. Kazingachire"s son, Beavan T Kazingachire, who was in the
back seat, was shot. Mr. Kazingachire persuaded the men to take his son to hospital.
He was pronounced dead on arrival at the hospital. A pathologist who conducted the
post mortem on the son concluded that Beavan T Kazingachire died of "severe
hemorrhage secondary to gunshot wound injuries".

The Complainant alleges that it

was at the hospital that Mr. Kazingachire learnt that the men were policemen after they
produced their identity cards. The Complainant argues that the shooting was unlawful
and a display of excessive use of force.

The Complainant submits that Munyaradzi

Never Chitsenga (the deceased) was a motor mechanic. It alleges that on 14 March
2001, the deceased was working on a motor vehicle, a Toyota Cressida brought for
repairs by one Sydon Chiwindi. The deceased was test-driving the car on the same day
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along Badza Street in Zengeza when he met policemen in a Land Rover truck who fired
at the Toyota Cressida. The deceased then abandoned the car and tried to seek refuge
at a nearby house by jumping over the fence. The Complainant alleges that a police
officer pulled the deceased down from the fence and shot him in the head at point blank
range. According to witnesses at the house, the policemen allegedly shot the deceased
while holding his hand. The Complainant submits that the police used unlawful and
excessive force.

The Complainant submits that 23 years old Lameck Chemvura

(deceased), a disabled second year University of Zimbabwe student, was travelling by
train from Harare to Mature on 25 November 2001.There were army officers in uniform
on the train going to Grand Reef just outside Mature for a training exercise. The
Complainant submits that six army officers asked for identity cards from passengers.
They discovered that the deceased was a student at the University of Zimbabwe and
one of the officers remarked that the deceased was a member of the opposition political
party (the Movement for Democratic Change) that they were looking for.

The

Complainant alleges that the army officers assaulted the deceased with their fists,
kicked him with their boots, strangled him and pressed him against the floor until he
died. The Complainant further alleges that the army officers, in the full view of other
passengers then pulled his body and threw it out of the window of the moving train.
The Complainant submits that on 8 April 2001 , there were disturbances at the University
of Zimbabwe which continued until 9 April 2001. The police and university security
officers were called to control the disturbances. The Complainant alleges that Police
officers stormed into the residence halls of students spraying teargas. Police officers
pursued 21 years old Batanai Hadzisi and one Tafadzwa Mungure into a room in
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amounts to arbitrary deprivation of life. The right to life is therefore the foundational, or
bedrock human right.
It was held that International human rights law therefore requires the Respondent State
to both respect and ensure the right to life. The Respondent State has an obligation to
prevent the wrongful deaths of its citizens. The Respondent State has to ensure that its
organs respect the life of persons within its jurisdiction. The African Commission is of
the view that the Respondent State failed in its obligation of respecting and ensuring the
right to life of Beavan Tatenda Kazangachire, Munyaradzi Never Chitsenga and Batanai
Hadzisi. Their death was as a result of the use of excessive and wrongful force by the
law enforcement agents of the Respondent State. Accordingly, the African Commission
finds for the Complainant that the Respondent State has violated Article 4 of the African
Charter.
Respect for Charter and Responsibility: In considering the alleged violation of Article

1, the African Commission notes its decision in Jawara v The Gambia 551 where it held
that "Article 1 gives the Charter the legally binding character always attributed to
international treaties of this sort. Therefore a violation of any provision of the Charter
automatically means a violation of Article 1."
In the case of Commission Nationale des Droits de l'homme et des Libertes v Chad, 33
the African Commission stated that "the Charter specifies in article 1 that the state
parties shall not only recognize the rights, duties and freedoms adopted by the Charter,
but they should also undertake ... measures to give effect to them. In other words, if a
state neglects to ensure the rights in the African Charter, this can constitute a violation,
even if the state or its agents are not the immediate cause of the violation." The African
551
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Commission also notes its decision in the case of Amnesty International v Sudan 552 ,
where it stated that "ratification obliges a state to diligently undertake the harmonization
of its legislation to the provisions of the ratified instrument." It further stated that "article
1 of the Charter confirms that the government has bound itself legally to respect the
rights and freedoms enshrined in the Charter and to adopt legislation to give effect to
them." The African Commission is of the opinion that the existing legislation (at the time
of the submissions) in the Respondent State is contrary to the spirit of Article 1 as it
does not ensure that there is compensatory damages to give just satisfaction to victims
of wrongful death particularly close family and relatives who are bereaved because of
such deaths.
The Commission held in view of the above, the African Commission finds that the
Respondent State is in violation of Articles 1 and 4 of the African Charter. The African
Commission recommends that the Respondent State should:
(a) Undertake law reform to bring domestic laws on compensation in case of wrongful
killings into conformity with the African Charter and other international standards,
especially in respect to effective and satisfactory compensation as outlined above.
(b) Pay compensatory damages to the legal heirs and next of kin of the four deceased
persons
Suspension of death sentence and respect for human rights

In the case brought before the African Commission on Human and Peoples" Rights (the
African Commission or the Commission) on behalf of Mohamed Gayez Sabbah,
Mohamed Abdalla Abu-Gareer and Ossama Mohamed AI-Nakhlawy (the Victims), by

552
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the Egyptian Initiative for Personal Rights and lnterights (the Complainants 553 ). The
Complainants submit that on the night of 7 October 2004, three bombings took place in
the Taba Hilton Hotel and in two tourist resorts (AI-Badia and Gozor AI-Qamer) near
Nuweiba, on the Sinai Peninsula ("the Taba bombings"). They further state that as a
result of the attacks, 34 people died and at least 157 were injured. The Complainants
say that the victims were Egyptian, Israeli and other foreign tourists and workers. They
allege that the security forces of the Respondent State responded with a campaign of
mass arrests and detentions in Northern Sinai, from where the perpetrators of the
attacks were believed to have originated . According to the Complainants, among those
taken into custody was the First Victim, Mohamed Gayez Sabbah.

According to the

Complainants, agents of the State Security Intelligence (the SSI) subjected the victims
to various forms of torture and ill-treatment during their detention, in order to "confess"
before the State Security Prosecutor for their involvement in the Taba bombings. The
Complainants state that the victims were held incommunicado for a long period of time
without access to a lawyer. They state that on 30 November 2006, the victims were
sentenced to death by hanging. The Complainants state that the First Victim, Mohamed
Gayez Sabbah, was arrested on 22 October 2004 pursuant to an Administrative Order
issued under Law 162/1958 of the State of Emergency (the Emergency Law).1 The
Complainants allege that the first victim was held incommunicado detention by SSI
agents until March 2005. They state that SSI agents blindfolded and bound the first
victim, and occasionally hung him from the ceiling by his arms and legs.

The

Complainants state that the First Victim was held in these conditions for 96 days, being
untied only during his interrogation by the State Security Prosecutor. They further allege
553
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that SSI agents applied electrical shocks to several parts of his body. They state that
beatings and torture took place before and after his interrogation sessions by State

0

Security Prosecutors which started on 3 4 November 2004 and that most of the

0
0

interrogation sessions took place around midnight and lasted for several hours each.
They allege that despite the fact that the First Victim was tortured before these

0

sessions; the interrogation sheet completed by the State Security Prosecutor in respect
of the First Victim indicated that there were no visible injuries on his body. According to
the Complainants, during the first interrogation session, the First Victim denied
involvement in the Taba bombings. The Complainants submit that it was during the
second session, held on 4 November 2004 that the First Victim "confessed" to the State
Security Prosecutor. The Complainants also aver that the First Victim was held
incommunicado, without access to his family, legal counsel, medical care or a court until
24 March 2005. Requests for access to a defense lawyer by the first victim were
ignored.
The African Commission therefore calls on the Respondent State; I. Not to implement
the death sentences; II. Calls on the Respondent State to adequately compensate the
victims in line with international standard; Ill. Reform the composition of the State
Security Emergency Courts and ensure their independence; IV. Take measures to
ensure that its law enforcement organs particularly the police respect the rights of
suspects detained in line with article 5 of the Charter; V. Calls on the Respondent State
to harmonize the State Security Emergency Laws with a view to bringing it in conformity
with the Charter and other international legislations and regional norms and standards
VI. Calls on the Respondent State to release the victims; VII. Calls on the Respondent

0
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State to submit the African Commission within 180 days from the date of receipt of this
decision (in line with Rule 112(2) of the African Commissions Rules of Procedure) on
the measures taken to give effect to these recommendations.
Property Rights

In the case of Dina Noca V Democratic Republic of the Congo 554 . The Complainant
presents a dispute concerning a building located in the District of lbanda and registered
in the cadastral plan of the city of Bukavu, South Kivu Province, under number 17 R/22,
which dispute was ruled on by Judgment No. RCRIC019, on 28 November 2003 by the
Supreme Court of Justice of the Democratic Republic of the Congo.

The Complainant

alleges that the building is the property of the late Lucio NOCA, of Italian nationality,
deceased on 27 May 1992, at Sordevolo, a demise which occurred in the course of the
hearing. He further emphasizes the fact that the complainant's rights to the building
were covered by the Registration Certificate val. F.XXX, folio 23, which constituted a
title deed under the legislation of the Republic of Zaire, now the DRC.

The

Complainant alleges that later on the State adopted Ordinance No. 74-152 of 2 July
1974 relating to abandoned or undeveloped properties and other assets acquired by the
State under the law. Properties covered by this law were ceded to Congolese nationals
and the relevant title deeds were nullified without intervention by any court.

The

Complainant alleges that to circumvent the application of the said law, the late Lucio
NOCA entrusted the management of his building to the State-owned National Insurance
Company (SONAS) which had the competence to manage real estates belonging to
non-resident expatriates. The Complainant alleges that in spite of this state of affairs,
the building was declared abandoned and allocated in turn to persons by name
554
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Matakina and Kafwa Kasongo respectively. As Mr. Matakina had not satisfied the

0
0
0
0
0

instead allocated to Mr. Kafwa Kasongo, the then State Prosecutor at the Bukavu High

0

withdrawal of the building from the estate of Noca also followed Order No.

0

required conditions for the aforementioned property to be allocated to him, it was

Court, whose claim was deemed to be valid. The Complainant further submits that the

1440/000152/80 of 3 September 1980, which had wrongly classified the building as
abandoned property.
The Commission notes that the Democratic Republic of the Congo has violated the
provisions of Article 3, Article 7.1 (c) and Article 14 of the Charter; Declares that the
transfer of the Noca family building to a third party by the State on the basis of repealed
texts is in violation of Article 14 of the African Charter; Thus declares that Judgment
RCRIC019 of 28 November 2003 is in violation of Articles 3, 7.1 (c) of the African
Charter; Enjoins the DRC to restore the right to property of the beneficiaries of the late
Mr. Noca by reinstating their title deed of the disputed building, or failing that, pay them
expeditious, just and fair compensation;

Finds that the DRC should compensate

without delay for the damages suffered by the Dina Noca family in accordance with the
DRC laws in force; Declares that the Respondent State should present within a period
of 180 days, with effect from the notification of this decision, a detailed report on the
measures taken to implement this decision.
Other cases on Human Rights violation in the OAS
Freedom of rights and expression: In the case of "The Last Temptation of Christ"
(Olmedo-Bustos et a/.) v. Chile 555 , the court unanimously finds that the State violated
the right to freedom of thought and expression embodied in Article 13 of the American
555

Report No. 31/98 of Inter-American Commission on Human Right Case 11.803 of May 5, 1998

0

<=)

0
0

204

Convention on Human Rights, to the detriment of Juan Pablo Olmedo Bustos, Giro
Colombara Lopez, Claudio Marquez Vidal, Alex Munoz Wilson, Matias lnsunza Tagle
and Hernan Aguirre Fuentes. Finds that the State did not violate the right to freedom of
conscience and religion embodied in Article 12 of the American Convention on Human
Rights, to the detriment of Juan Pablo Olmedo Bustos, Ciro Colombara Lopez, Claudio
Marquez Vidal, Alex Munoz Wilson, Matias lnsunza Tagle and Hernan Aguirre Fuentes.
Finds that the State failed to comply with the general obligations of Article 1(1) and 2 of
the American Convention on Human Rights in relation to the violation of the right to
freedom of thought and expression indicated in decision 1 of this judgment. Finds that
the State must amend its domestic law, within a reasonable period, in order to eliminate
prior censorship to allow exhibition of the film "The Last Temptation of Christ", and must
provide a report on the measures taken in that 22 cf. Suarez Rosero case. Reparations
(Article 63(1) American Convention on Human Rights).
Political Participation and the right to vote: Where voting rights are concerned,
states must respect and implement the results of genuine elections. Learning and
drawing from Article 3 of Protocol 1 European court of Human Rights [ECHR] which
stipulates that states must ensure 'the free expression of the opinion of the people in the
choice of the legislature'. This provision may prove useful to minorities in the exercise of
their political rights, particularly where the choice of their representatives and the
legislature are concerned, as highlighted in the above section. These lines of argument
can be followed in the jurisprudence of regional courts and quasi-judicial bodies. Thus,
in Walter Humberto Vasques Vejarano v Peru 556 the Inter-American Court established
that by removing the applicant from the post of justice of Peru's Supreme Court of
556
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Justice, the President of the Republic of Peru, violated, inter alia, his right to participate
in government under Article 23 of the IACHR. That the rights to political participation do
not prescribe form of government or separation of powers within government. A
democratic structure is an essential element for the establishment of a political society
where human rights can be fully realized. The Inter-American Court emphasized that
the right to govern rests with the people, 'who alone are empowered to decide their own
and immediate destiny and to designate their legitimate representatives' Likewise, in
Constitutional Rights Project and Civil Liberties organization v Nigeria 557 , the ACHPR
emphasized the relevance of democracy and respect for the voters' choice in the
exercise of political rights. The African Commission ruled that Nigeria violated Article 13
of the African Commission by annulling the results of elections from several districts
during the 1993 presidential elections. The African Commission (ACHPR) emphasized
that under international human rights law certain standards must be applied uniformly
across national borders. Governments must be liable to these standards. Taking the
context of the case into account, the ACHPR ruled that it is the duty of international
observers to ascertain whether elections were free and fair; otherwise it would be
contrary to 'the logic of international law if a national government with a vested interest
in the outcome of an election, were the final arbiter of whether the election took place in
accordance with international standards'. Furthermore, the right to participate freely in
government entails voting for a representative of one's choice; accordingly, government
must respect the results of free expression of the will of the voters 558 .
D
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In addition to procedural guarantees, the state must ensure judicial review of acts which
may limit the right to stand for elections. In Susana Higuchi Miyagawa v Peru559 , the
IACtHR found that Peru violated Article 23 of the ACHR. The applicant was prevented
from standing for elections, because the National Electoral Board invalidated the
applicant's registration due to typographical errors detected in the list. 2 significantly, the
decisions of the National Electoral Board were not subject to review. The IACtHR found
that Peru was obliged to guarantee effective remedies to review its acts which may
violate political rights as protected under Article 23 ACHR. 560 .

4.3

OAS and AU vis-a-vis Minority Rights.

There is no doubt that issue of Rights of minority groups or tribes is an important issue
when it comes to the protection of human rights of such a group.

There is no

discounting the fact that minority groups existed in the pre-colonial period, it is on record
that some dominant ethnic groups gave protection to some minority groups in its
territory561 .

That for example, among the Asante, a chief or king, in his oath of

ascension to the throne, includes in the oath the promise not to disclose the origins of
his subjects to avoid discrimination against them 562 • The advent of Colonization also
created several minority groups through boundary adjustments and economic and
political elevation by colonial masters and ruling elites and more common is the groups
559
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whose population is very few and being dominated by majority groups within the same
community, state or nation.
For the protection of minority rights, the challenge today is to accommodate, ethnic,
religious and linguistic diversity, to promote the richness of different community values
and to combat political, economic and social exclusion, and to respect the rights of all
ethnic groups in development matters in line with their fundamental rights as articulated
in international law which will lead to peaceful co-existence and conflict prevention and
undue manipulation of identities for political purposes 563 . In assessing how far the issue
of minority Human Rights have developed so far in Africa it will be very useful and
instructive to review some litigated cases in the African Human Rights Commission
within African Union. But it is wise to say from the onset that local expertise is needed
to bring cases before the African Human Rights Commission. That also even in the
cases brought by Non-Profit Organizations, there is the need to partner domestic legal
experts particularly to succeed past the admissibility stage of petitions before the
regional bodies, as the main obstacle is to prove exhaustion of domestic remedies,
which requires extensive knowledge of domestic legal system 564 .
4.3.1 The Endorois Welfare Council of Kenya's Case 565 .The summary of alleged
facts among others were that the complaint was filed by the center for minority rights
development (CEMIRIDE) with the assistance of Minority Rights Group International
(MRG) and the center for Housing Rights and Evictions (CORE) which submitted an

563
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amicus curiae brief on behalf of the Endorois Community. The complainants alleged

violations resulting from the displacement of the Endorois community, and indigenous
community, from their ancestral lands, the failure to adequately compensate them for
the loss of their property, the disruption of the community's pastoral enterprise and
violations of the right to practice their religion and culture, as well as the overall process
of development of the Endorois people.

The complainant also allege that the

government of Kenya in violation of the African Charter on Human and Peoples' Rights,
the constitution of Kenya and International Law, forcibly removed the Endorois from
their ancestral lands around the Lake Bogoria area of the Baringo and Koibatek
Administrative Districts, as well as in the Nakuru and Laikipia Administrative Districts
within the Rift Valley Province in Kenya, without proper prior consultations, adequate
and effective compensation.

The complainants summarily alleged and seek a

declaration that the Republic of Kenya is in violation of Articles 8, 14, 17,21 and 22 of
the African Charter. That the complainants are seeking (1) Restitution of their land, with
legal title and clear demarcation (2) compensation to the community for all the loss they
have suffered through the loss of their property, development and natural resources, but
also freedom to practice their religion and culture 566 . The African Commission in their
recommendation finds that the Respondent state is in violation of Articles 1, 8, 14, 17,
21 and 22 of the African Charter.

The African Commission recommends that the

ownership belong to the Endorois and Recognized Endorois ancestral land. (b) Ensure
that the Endorois has unrestricted access to Lake Bogoria and surrounding grazing
sites for religious and cultural rites for grazing their cattle. (c) Pay adequate
compensation to the community for all the loss suffered. (d) Pay royalties to the
566
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Endorois from existing economic activities and ensure that they benefit from
employment possibilities within the Reserve. € Grant registration to the Endorois welfare
Committee (f) Engage in dialogue with the complaints for the effective implementation of
these recommendation (g) Report on these recommendations within three months from
the date of notification 567 .
This ruling is very important in the annals of the African minority history and life because
it brings hope to the minority people in Africa, that their plight and sufferings can be
remedied even though it was a long legal journey. "This ruling is likely to further expose
the inadequacy of Kenya's current constitution, which fails to accord protection to
minorities, indigenous peoples and other marginalized groups. It will put pressure on
those drafting the new constitution to put in place measures to address the glaring
omission 568 ."
This case is another first for Africa in terms of ruling with emphasis on development
because the commission also found that in failing to provide suitable alternative land for
grazing after the eviction of the Endorois, Kenyan government fell short of adequately
providing for the community in the development process 569 .
4.3.2 The Ogoni Case of Nigeria. 570 The case of Ogoni an indigenous minority in
Southern Nigeria, traditionally, the Ogoni have depended on the rural livelihoods of
agriculture and fishing 571 •

The Ogoni people of Nigeria lived in an area generally

referred to as the Niger Delta. And the Niger Delta is the source of over 90% of the oil
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which dominates Nigeria economy. Oil accounts for over 90% of export earnings and
about 80% of government revenue 572 . In 1978 a controversial land use decree was
passed which rested ownership and ultimate rights over land in the government and
determined that compensation would be based on the value of crops on the land at the
time of its acquisition, not on the value of the land itself573 . The high environmental
costs of oil exploration and extraction also quickly became apparent, as huge oil spills
occurred, drinking water, fishing grounds and farmland became contaminated, and gas
flares caused air pollution. The African Commission held the Government of
Nigeria/Shell Corporation liable for infringement on the right of the people on Niger
Delta of Nigeria. The Commission order the Federal Government of Nigeria to
compensate the people of Niger Delta in monetary amount and solve the degradation of
their land and provision of infrastructures to the people .
Some of the human rights cases that the African Commission have considered have
sought to vindicate the rights of minority peoples. In a case that was submitted by one
of the minority people of the Democratic Republic of Congo (Zaire), was a case about
Katangese peoples, the African Commission, not finding a violation of the right to selfdetermination but importantly endorsed the applicability of internal self-determination.
According to the African Commission (Katanga) is obliged to exercise a variant of selfdetermination that is compatible with the sovereignty and territorial integrity of Zaire 574 .
Some developments in the area of non-discrimination based on racial or ethnic origin
took place in the African and Inter-American contexts as well. Thus, the
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Commission [ACHPR] found a violation of Article 2 on non-discrimination of the African
Charter based on the ground of ethnic origin in the cases such as Amnesty International
v Zambia 575 and the organization Mondiale Contre Ia Torture and Others v Rwanda 576 .
Thus, in Amnesty International v Zambia, Zambia deported two prominent political
figures, which in the view of the applicants constituted discrimination and violated inter
alia Article 2 of the African Charter. The African Commission [ACHPR] noted that Article
2 imposes an obligation on Zambia to guarantee the rights protected under this
instrument to all persons within its jurisdiction irrespective of their political or any other
opinion.

Without any elaboration on the application of the principle of non-

discrimination, the ACHPR concluded that the arbitrary removal of one's citizenship
cannot be justified and hence there was a violation of Article 2. Similarly, in
Organization Mondiale Contre Ia Torture and Others v Rwanda supra, the African
Commission did not specify any particular test in applying the principle of
nondiscrimination. The case concerned the expulsion from Rwanda of Burundi nationals
(who had been refugees in Rwanda for many years), and arbitrary arrests and
detentions made on the basis of ethnic origin, including the Tutsi ethnic group, in
various parts of the country by the Rwandan security forces. The African Commission
simply held that '[t]here is considerable evidence, undisputed by the government, that
the violations of the rights of individuals have occu"ed on the basis of their being
Burundian nationals or members of the Tutsi ethnic group. The denial of numerous
rights to individuals on account of their nationality or membership of a particular ethnic
group clearly violates Article 2. Such a brief reasoning may be explained by the fact
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Communication 212/98 of the African Commission on human rights
Communication 27 /89; 46/91; 49/91; of the African commission on Human rights.

0

212

0

that, despite the numerous notifications of the communications sent by the ACHPR, the

0

government of Rwanda did not supply any substantive response. Thus, because the
applicants' claims remained uncontested by the government, the African commission on
Human Rights [ACHPR] had to decide based on the facts provided. Nevertheless, a
lack of dialogue between the ACHPR and the government did not prevent the ACHPR
from clarifying a review mechanism in the application of the principle of nondiscrimination. The African Commission has slightly expanded on its interpretation of
the principle of non-discrimination in Malawi African Association and Others v
Mauritania 577 , concerning discriminatory treatment of many Black Mauritanians, who,
because of the color of their skin, were forced to flee, or were detained, tortured or
killed. The African Commission interpreted Article 2 African commission on Human
Rights as essential to the spirit of the instrument, which inter alia pursues the goal of the
elimination of all forms of discrimination and aims to ensure equality among all human
beings. The ACHPR then relied on Article 1(1) of the UN Declaration of the Rights of
People Belonging to National, Ethnic, Religious or Linguistic Minorities (UNDM) and
maintained that international human rights law and the international community accord
significance to the eradication of discrimination in all its forms . Therefore, a state's
discriminatory treatment of its own indigenes based on the color of their skin is an
unacceptable discriminatory attitude in violation of Article 2 578 .
In OAS, the case of Jean and Bosico Children V. The Dominican Republic 579 : The InterAmerican Commission on Human Rights (IACHR) received a petition in favor of Dilicia
Yean and Violeta Bosica against the Dominican Republic for denying them the
577
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Dominican nationality although they were born there. The petitioners girls were posed
to the imminent threat of being expelled from the country and, lacking an identity
document, could not attend school.

The Inter-American Human Rights Commission

[IACHR] adopted precautionary measures to prevent the girls' deportation and to
guarantee that Bosica Inter-American Court. The Court found that, by refusing to issue
birth certificates and preventing the applicants from enjoying their citizenship rights due
to their ancestors' origin, the Dominican State had violated their rights to protection
measures, to equality and non-discrimination, to nationality, to having a legal status and
a name. The Court concluded that the right to nationality opened way to enjoying the
other rights, and that denying children their birth certificate amounted to denying them
their rights to be part of a political community. Therefore, the Court ordered the State to
adopt measures to revert the historical discrimination caused by its birth record system
and education system, and in particular, to adopt a simple, accessible and reasonable
procedure for Dominican children of Haitian descent to obtain a birth certificate. Finally,
the Court requested the state to guarantee access free elementary education for all
children regardless of their background or origin. The Court considered this obligation
was a consequence of the special protection children are entitled to.
4.3.3

The Maya case of Southern Belize

In a recent case known as the MAYA case 580 , The Inter-American Commission on
human rights issued a report recognizing Maya people's collective rights to land
traditionally used and occupied by the Maya people in the district or community of
Toledo in southern Belize. The Inter-American Commission on human rights [IACHRS]
decision however was brought by the Maya Leaders Alliance and Toledo Alcaldes
580
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association, on behalf of 38 Maya communities, brought domestic actions challenging
the Government. In 2007, the Supreme Court of Belize ordered the Government to
recognize Maya land rights, demarcate and tittle their land, and cease and abstain from

0

interfering with their right to property. The Government never appealed this decision. In
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2010, the Supreme Court clarified that the 2007 judgment applied to maya throughout
Toledo. The Government appealed this decision to the Court of Appeal. On 25 July
2013, the Court of Appeal affirmed Maya land rights. In a 2-1 decision, the court found
that Maya of Toledo possessed rights to Land and resources in southern Belize based
on their longstanding use and occupancy.
4.4

Some of the Obstacles to effective Functioning of African Commission on
Human and Peoples' Rights

In the past, it was observed that the Commission comprised high ranking government
officials, including ambassadors, attorney-generals and cabinet ministers.

The

perception is that such a composition raised questions as to the independent of the
Commission. Perhaps as a result of this societal perception, the commission issued a
guideline that candidates should not be a member of government, a minister or undersecretary of state, a diplomatic representative, a director of a ministry or one of its
subordinates or a legal advisor to a foreign office 581 .
Another issue of concern as to limiting the effectiveness of the commission is that over
D

the years the African Commission had decried the inadequacy of the resources that
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were made available by the African Union for the execution of its expensive mandate 582 .
Lack of awareness of the existence of the African Rights Commission for majority of the
people of Africa is also a barrier to the litigation of Human Rights violations in Africa and
those cases before the African Commission often take years to be resolved. That there
are numerous postpones of cases it the norm in the African Commission on Human

0

Rights, lack of enforcement and follow-up are also some of the problems associated
with African Human Rights Commission decisions 583 .
4.5

African Human Rights New Development

It is true that African charter makes wide provision for human rights. There are also
notable instruments governing some specific areas in political, social, cultural among
others in the lives of the people of Africa. Some of the notable instruments include the
African Convention on the consideration of Nature and Natural Resources of 1968, The
African Charter on the Rights and Welfare of eth Child of 1990 584 , Convention governing
specific aspects of Refugee problems in Africa of 1969 585 . Ban on import into Africa and
the control of Trans boundary movement and management of hazardous wastes within
Africa 586 , and also the convention on the prevention and combating of terrorism 587 .
Under the African charter the African commission on Human Rights was not expressly
defined like the power given to the African Court. For instance the present provisions
relating to interpretation and application of the African Charter only mandate the

582
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commission to "draw inspiration from 588" or 'take into consideration 589 International law
in respect of human and people's rights.

The power of the African Court is more

express and widened. The protocol defines the jurisdiction of the court as follows:
(i) The Jurisdiction of the court shall extend to all cases and disputes submitted to it
concerning the interpretation and application of relevant human rights
instrument ratified by the states concerned 590 .
(ii) In the event of a dispute as to whether the court has jurisdiction, the court shall
decide.
(iii) The court shall apply the provisions of each charter and any other relevant
human rights instruments ratified by the states concerned 591 .
That means from the above provision African states cannot in good faith
argue that the regional instruments identified do not bind them or have legal
consequences where they are relevant to specific rights and freedoms 592 .
The African charter mechanism has also reinvigorated itself by, among other things
being sensitive to the need for balanced gender representation on the commission 593 .
From 1987 to early 1990s, the commission was composed of men. This change was
effected in response to strong representation from civil society, the commission has
since moved on has initiated some important processes of reinforcing the African
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charter with a protocol on women's 594 rights. The Commission also interpreted broadly
and progressively its mandate by initiating the internationally recognized special
rapporteur's mechanism that is not specifically provided in the African charter595 . These
are: the special rapporteur on summary, arbitrary and extrajudicial executions, the
special rapporteur on prisons and conditions of detention in Africa and the special
rapporteur on women right in Africa.
Also, another area of improvement or development by the African Commission is the
revision of its rule of procedure in 1995. This enable the Commission's decisions and
recommendations on specific complaints or communications to be published and not
hidden in secrecy under the so called 'confidentiality' clauses in the African Charter596
and that the quality of the commission's decision or jurisprudence improved as a result
of the revision of the Rules of procedure as the commissioners became aware that their
work is subject to public scrutinl97 .
The development of key legal and policy framework that embody commitments by
African leaders to promote and protect the rights and welfare of vulnerable groups, and
thereby address their vulnerability and social exclusion.
4.6

Suggestions/Recommendations

The OAS and AU should continue to protect human rights of citizens of member
countries.

There should be concern for vulnerable groups in the society e.g. the

minorities- children, women, refugees and Gay and Lesbians where it is recognized.
The OAS has taken step towards supporting and protecting the LGBT Community as it
594
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can be seen in 2008 when the OAS General Assembly adopted a historic resolution on
human rights, sexual orientation and gender identity. However, the AU member
countries are very reluctant to support or recognize LGBT because they say it is
contrary to African beliefs, culture and practices. Specifically two countries have passed
laws that make it a punishment to be or practice homosexuals in their countries. These
are Nigeria and Uganda. The West is not happy or comfortable with the development
but nevertheless the two countries went ahead to criminalize Gay and Lesbian in their
respective countries. We do not know if banning the act of homosexual in some African
countries will be a permanent action of respective government or it will evolve overtime
to a change of mind and belief. We need to keep our hands crossed and see how the
issue plays out in the future after all it took some time for president Obama of the United
States to come around and support marriage equality for the LGBT community. The
American President said 'it was evolving' before he finally totally support the marriage
equality for the LGBT community.
I suggest that the African Union should intensify the observance and implementation of
human rights activities in their organization and at the same time promote human
development in their member countries. I also suggest that Human rights monitoring
offices be put either in each member country or divide the continent into regions and put
human right offices in those regions to monitor and act swiftly the moment they foresee
or detect any breach or violations of human right in any given country. This action will
put restraint and guide member countries from breaching human rights laws of her
citizens, member state of the AU should endeavor to follow rule of law and make it their

0
0
0

219

guiding principle in the discharge of their duties particularly in making democracy to
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work effectively.
The AU should also borrow a leaf from the OAS to appoint facilitators who will have

0

local offices in the remote areas of the countries to create awareness of human rights

0

violation and litigation among the people of the continent. Human Rights facilitators in
alignment with NGO's to serve as interpreter in the local language, do town hall meeting
with the local people and help fill out the forms or necessary paperwork for onward
transmission to the human rights commission when necessary.

Poverty should be

eradicated or minimized for human rights to work well in the society because poverty
pushes a Jot of people to engage in criminal activities like terrorism and violence among
others.
4. 7

Conclusion

The Organization of American States and the African Union in their charters recognizes
human rights, gender equality, and promotion of social, economic and cultural
development. Both organizations have numerous human rights mechanism to
implement human rights violation but of utmost importance is that there should be
evaluation and accountability through internal and external mechanisms, fostering
transparency in the exercise of public office, and implementing measures to deal with
impunity and corruption, this will catapult both continents into a more stable , decent
and respectable society.
Now that we have seen and discussed

the Human rights accomplishment of both

Organizations, although we are not saying both organizations are super-perfect on this
D

~
~
~

b

because we know there are challenges and room for improvement like it is a fact there
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is delay in the dispensation of justice particularly with the AU . It took longer time for a
litigant to get justice in AU Commission and Court on Human Rights. Also not allowing
individual free access to the court unless going through a government entity or NGO is
another setback coupled with the facts that to litigate before the court of the AU as a
citizen there must be the granting of declaration by home Government is a frustration
attempt by member state government to suppress human rights litigation against their
government in the African Union Court thereby violating human rights laws of their
citizen with impunity. The issue of poverty also applies to the OAS. Most citizens there
poor thereby affecting their effort to bring up cases against their home governments.
Drug wars and corruption too have affected dispensation of justice in some member
states. However, having said all these, we shall proceed to discuss the achievement
and effectiveness of both organizations in the next chapter, which is chapter five.
Though we touched on some inadequacies of both organizations, there are still lots of
achievement to be pointed out in praise of both organizations. Now, we go to chapter 5.
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CHAPTER FIVE

5.1

Achievement of OAS and AU

Having discussed the history and culture of both Organizations, Comparison of their
structures, Case study of Burundi and Colombia with War crime accountability and
review of some Human Rights decisions in both organizations, it will be germane to
point out from all these the achievements (if any) of OAS and AU as Regional
Organizations.
To show the achievements of the AU/OAS as regional organizations and point out the
weaknesses of both organizations there is the need to examine the strategic goals of
the organizations from the onset and see if they have met their stated goals. It will
however be easier to point out areas where their efforts have led to results, and also to
consider the areas where the interests of the citizens of member states have been
positively impacted with their actions. Now, we will start with the operational modalities
of the AU/OAS - The strategic goals of OAS first.
Since the international political landscape has evolved from the cold war to the wars on
drugs and terror the organization of American State (OAS), the premiere regional
organization and forum for the democratic nations of the Western Hemisphere 598 , came
up with the idea of strategic goals that is centered on coordinating and promoting
institutional knowledge and institutional relations within the OAS and multilateral and
regional institutional partners.
However, strategic GOAL in any organization is the milestone the organization aims to
achieve that evolves from the strategic issues. They transform strategic issues into

598
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specific performance targets that impact the entire organization.

They can be

qualitative or quantitative. Dependent upon usage, GOALS are general in nature, while
objectives could be specific and measurable 599 .
The OAS embarked on strategic goals and objectives because the organization has
deemed it very imperative to do something viable and achievable in the struggle against
poverty and inequality, and especially the elimination of extreme poverty, are a common
and shared responsibility of the member states and are essential factors in promoting
and consolidating democracy. Furthermore the need to achieve integral, equitable, and
sustainable social and economic development continues to pose a daunting challenge
to the Hemisphere600 .

According to the preamble to the strategic plan document,

partnership for development embraces all member states, regardless of their levels of
development. It entails abandoning the traditional aid-oriented approach and developing
instead cooperation programs based on a partnership which, without attempting to
impose models, would support the economic and social measures taken by countries,
particularly those to combat poverty.

It pays attention to horizontal and multilateral

cooperation in solving member states problems 601 .

The principal Goal of the OAS

strategic plan is to support member states in their efforts to reduce poverty, ingenuity, to
provide equality of opportunities, and to eradicate extreme poverty through capacitybuilding of human resources and strengthening of institutions.

And the objective

towards the achievement of the OAS strategic plan was first, aim at strengthening the
dialogue as well as the institutional arrangements and mechanisms that are critical to
the ability of both governments and the General Secretariat to implement the plans, the
599
600
601

See www.ventureline.com accessed 8-5-11
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second, the pragmatic level, identifies a number of priority areas to ensure focused and
effective implementation of the plan that are of special concern to member states and in
which the OAS enjoys a comparative advantage 602 .

In a nutshell, the strategic

objectives to be employed by the OAS include improvement of mechanisms for policy
Dialogue, Building and Strengthening of partnerships, capacity building resource
mobilization. In accomplishing these goals and objectives member states are
encouraged to cooperate among themselves to making sure that the goals and
objectives are defined through partnership-for-development policies and through the
exchange of information on best practices and experts in the priority areas will
cooperate in improving the design of proposed cooperation activities and in
implementing them.
The second phase of the OAS in achieving their strategic goals and objectives is
through the developing and strengthening strategic alliances with international partners.
To achieve strategic developmental goals the OAS created the Development of
International Affairs (DIA) to603 . A major objective of the OAS is the peace and security
of the Hemisphere by way of multidimensional security plan.
The OAS Department of International Affairs can boast of some achievements in terms
of facilitating compendium of cooperation agreement between the OAS and multilateral
institutions and regional governments.

This is similar to the approach used by the

African Union in partnership cooperation with international institutions and regional

602

See the Goals and Objectives of OAS strategic plan for partnership for integral development 2006-2009
See Functions of the Department of International Affairs (IDA) of OAS accessed on 8-5-11 from
www.OAS.org/institutional relations .

603

0

0
0
0
0
0
0
0
0
0

0
0

224

organizations through the approach and design of New Partnership for Africa's'
Development (NEPAD) 604 .
The following cooperation agreements among others were entered into by the OAS with
the organizations below:
The OAS and European Union sign memorandum of understanding focused on Latin
America and the Caribbean 605 , OAS and International Organization for Migration 606 .
The OAS and lbero-American Secretariat607 , the OAS and Club de Madrid 608 , the OAS
and African Union609 .

Other organizations with cooperation agreements with OAS are

as follows: Asia Pacific Economic Cooperation, Association of Caribbean States,
Commonwealth Secretariat, Economic Commission for Latin America and the
Caribbean, Inter-American Development Bank, United Nations Development Program
(UNDP), International Labor Organization (ILO), International for Committee of the Red
Cross (ICRC), International Monetary Fund, World Bank group, World Food Program,
Organization for Security and Cooperation in Europe, UNIEF, Council of Europe etc.

604

See http:/nepad.org: The African leaders initiative to achieve developmental goals and objectives towards
eradicating poverty an improvement of significant development.
605
The Secretary General of OAS, Jose Miguellnsulza and the charge d'affairs and permanent observer of the
European Union (EU) to the OAS, Angelos Pangratis, signed the MOU on Dec. 17, 2009 at the office of the OAS
Secretary General in Washington DC.
606
Oct. 14, 2009, the OAS and the 10M signed cooperation agreement. The agreement focuses mainly on
international migration law, labor migration, combat human trafficking, human rights of migrants, strengthening
and education for migrant youth and children.
607
This agreement was signed during the framework of the sixty-four session of the United Nations General
Assembly, that too place in New York on Sept. 22-26-2009
608
Sept. 22, 2009, at the Headquarters of OAS in Washington D. C, an agreement was signed for both parties to
collaborate in the areas of support, technical cooperation, implementation of joint projects and dissemination of
knowledge and in the area of democratic transition and consolidation.
609
The Commission of the African Union (AU) and the General Secretariat of the organization of American States
(OAS) signed a memorandum of understanding (MOU) on Oct. 1, 2009 to strengthen the cooperation between
both regional organizations.
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5.1.1 Effectiveness of OAS.
5.1.2 OAS on Security
The Committee on Hemisphere Security is a permanent Committee of the OAS. Its
function is "to study and make recommendation to the permanent council on any
matters relating to hemispheric security that may be entrusted to it by the permanent
council and through it by the General Assembly, in particular with a view to promoting
cooperation in this field.

In 1991, the 21st General Assembly of the OAS began

examining security issues ranging from proliferation and arms transfers to cooperation
for hemisphere securitl 10 . On June 9, 1995, the 25th OAS through resolution council
established the committee on Hemispheric Security.

The OAS General Assembly

action created the regions first permanent forum for the consideration of arms control,
defense, nonproliferation, and security issues 611 .
Since 1991, the OAS has built an impressive record of achievement in the development
of confidence-and-security-building measures that include

1994 Buenos, Aires

governmental experts meeting. The November 10, 1995, Declaration of Santiago on
security and confidence building measures (CSBMS), the February 1998 Declaration of
San Salvador, Miami Declaration on CSBM, a regional roster of CSBMs, the world first
Register of Antipersonnel Landmines (APL) and two Path breaking Conventions - The
1999 Inter-American Convention on Transparency and the 1998 Inter American

610

US Department of State. Bureau of Western Hemisphere Affairs- Organization of American States Committee
on Hemisphere Security retrieved on 4-9-2013 from www.state.gov/p/wha/rls/120821.htm
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Convention against illicit manufacturing and trafficking of firearms, ammunition,
explosives and other related materials612 .
In focusing on the security of her people, the OAS espoused the concept of
multidimensional security approach taking into account both traditional and new threats,
concerns and challenges and declare that "the basis and purpose of security is the

0
0
0

leaders on security challenges incorporates the priorities of each states, contributes to

0

the consolidation of peace, integral development and social justice and is based on

protection of human beings 613 . Previous to this in October, 2000 in Mexico, the OAS

democratic values, respect for and promotion and defense of human rights, solidarity,
cooperation, and respect for sovereigntl 14 .
5.1.3 Successes of OAS on Security Crisis Management in the Hemisphere

In 2005, the OAS established the Secretariat for Multidimensional security with a
structure designed to implement the new concept in security within the OAS.

The

activities covered include: terrorism, transnational organized crimes, the global drug
problem, asset laundering, and illicit trafficking in weapons 615 . In 2006 the statutes of
Inter-American defense Board were reformed to make it an important entity of OAS. On
hemispheric cooperation against illegal drugs, the Inter-American Drug Abuse Control
Commission (CICAD), has accomplished the promotion and consolidation of the
recommendations developed through the Multilateral Evaluation Mechanization (MEM).
The Inter-American Drug abuse control implements projects and programs in the field of
612

Ibid.
At the special summit of OAS in Monterey, Mexico. See also Margaret Daly Hayes PhD Partners of choice.
Prospects for cooperation on the multidimensional security agenda.

613
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treatment and control of illicit drugs616 . The OAS made a tactical effort against terrorism
(CICTE) into the Secretariat for multidimensional security which has contributed to an
understanding of terrorism within the framework of multidimensional security.

As a

result, the OAS has taken a technical approach to addressing terrorism related issues;
this includes conducting extensive training throughout the region in such areas as
maritime and port security, the detection of response document, and the creation of
response teams to handle incident involving cybercrimes 617 .
On landmines, antipersonnel landmines cause deaths or physical injuries, and the
majority of victims are civilians. To help eliminate this scourge, the OAS created the
program for comprehensive action against Antipersonnel landmines (AICMA), this
program assists member states in developing national programs to help recover citizens
previous way of life and restore confidence, reduce the threat and danger posed by
explosive artifacts and landmines and recover the use of land for productive activities 618 .
This program is said to be successful in Nicaragua with 99% activity. In Colombia it has
cleared landmines from 18 areas, as well as from 29 of the 34 minefields on military
installations. It has also cleared 8 minefields along the border between Ecuador and
Peru 619 . On the coordination of security in the Hemisphere, the first meeting was held
in October 2008, in Mexico City, the second meeting of the Ministers responsible was
held in Santo Domingo.

616
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information on root causes of crime and violence in the region, and coordinate actions
to confront the problem 620 .
OAS Crisis Management

The next line of action in this Dissertation is to point out the efforts of OAS in the
conflicts management between member states or internal conflicts within the national
boundary of a member state. In doing this, we will briefly start with the provisions of the
OAS charter on crisis management or on pacific settlement of disputes. The following
are the provisions of OAS charter regarding pacific settlement of disputes and security
in the hemisphere.
Regarding handling of conflicts - OAS charter

The OAS charter provides among other things: that the following are peaceful
procedures: direct negotiation, good offices, mediation, investigation and conciliation,
judicial settlement, arbitration, and those which the parties to the dispute may especially
agree upon at any time 621 . In the event that a dispute arises between two or more
American states, which in the opinion of one of them, cannot be settled through the
usual diplomatic channels, the parties shall agree on some other peaceful procedure
that will enable them to reach a solution 622 .

But another provision of the charter

emphasizes collective security of member states that every act of aggression by a state
against the territorial integrity or the inviolability of the territory or against the sovereignty
or political independence of an American state shall be considered an act of aggression
against the other American states 623 .

620

Ibid .
See Article 25 of the OAS Charter
622
See Article 26 of the OAS Charter
623
See Article 28 of the OAS Charter
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The OAS as a political organization can be commended in solving some crisis within the

0

organization as collective security and defense as a major goal. The OAS assist in

0

solving border disputes, like those in Guatemala/Belize, Peru/Ecuador, and the 2010

0
0
0
0

Nicaragua/Costa Rica dispute caused by discrepancy on Google maps.

The OAS

monitors the fairness of election and the avoidance of corruption. For example, Haiti
asked the OAS for assistance in resolving the disputed 2010 election result 624 •

In

specific terms the OAS took steps in the management of the following crisis:
OAS response to Colombia's incursion into Ecuadorian territory - The OAS responded
rapidly to the situation created by the unauthorized incursion by Colombian army and
police forces into Ecuadorian territory on March 1, 2008. The meeting of consultation of
Ministers of Foreign Affairs decided to establish a Good Offices Mission to seek and
establish an atmosphere of trust between the two parties through dialogue and
promotion of specific initiatives. The Foreign Ministers of Ecuador and Colombia met in
New York on September 25, 2009. They both agreed to a joint proposal with eleven
points of Common Interest, including a formal request that OAS advance a dialogue on
sensitive issues625 . The OAS has also mediated in the Belize and Guatemala territorial
dispute. The situation began to move forward toward a solution on September 7, 2005,
when the two parties, under the auspices of the OAS, signed an agreement increasing
confidence-building measures, many of this at the ministerial level, have strengthened
the dialogue process between Belize and Guatemala, which has facilitated peaceful
D

•
•

624

An overview of the organization of American States be Katherine Schulz Richard accessed on 4-11-13 from
geography.about.com/od/political geography/a/the organization of-American-States.htm.
625
Mignellnsulza, Secretary General of the Organization of American States (OAS) papers delivered on Maintaining
Peace and Protecting Democracy in the Americas see www.OAS.org.
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solutions to incidents along the border626 • In Ecuador, the OAS was actively committed
to the process of resolving Ecuador's 2005 political crisis which stemmed from the
decision by the executive branch to replace the magistrates of the Supreme Court of
Justice and the subsequent decision by the Congress to remove President Lucio
Guitierez from office.

The OAS also participated as an external observer of the

constitutional reform process that led to the drafting of a new constitution from
November 2007- July 2008627 •
Another major effort put forward by the OAS is the support for the Peace process in
Colombia in its decades of conflict. The OAS created in February 2004 MAPP/OAS
through permanent council resolution 859. The resolution authorized the establishment
of the mission for the purpose of providing technical support to initiatives for the
verification

of the

ceasefire,

cessation of hostilities,

disarmament and reintegration of combatants.

and

the

demobilization,

The mission contributed to the

disarmament and demobilization of 32,000 members of the United Self-Defense Forces
of Colombia (AUG) and has played an essential role in raising the visibility of the victims
of Colombia conflict, also the OAS played a good role in stemming down the coup
D'etat in Honduras from escalating into severe conflict and truncate the future
development of democracy in the country628 •
5.1.4 OAS & Human Development Efforts

Other areas the efforts of OAS could be noticed are - in order to eradicate extreme
poverty and inequality, the OAS researches and implement projects related to disease
prevention and treatments, improved nutrition and sanitation , gender equality and
626
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agricultural development.

The OAS especially tries to improve the lives of women,

children, refugees and victims of natural disasters629 . The above efforts is like fostering
entrepreneurship, leadership and innovation among young people as a part to create
employment, combat poverty and promote integral development. This is done by the
OAS through the Young American Business Trust (YABT) with support from OAS and
other donors from the public and private sectors, YABT works with the most vulnerable
sectors of the population, including women, young migrants, indigenous people and
residents of rural communities.

More than 70 major river basins cross national

boundaries in the Americas. The OAS implements programs designed to promote the
integrated management of these valuable freshwater resources, with funding support
from such partners as the United Nations Environment Programs, the World Bank and
the Global Environment facilitl 30 .

The OAS provides opportunities for academic

scholarships, training for professional development and low cost educational loans for
students around the Americas 631 .
5.2

Effectiveness of the African Union

Like the OAS, it will be very useful to stress the goals and objectives of the AU in order
to be able to compare and align the efforts of the organization to its vision or objectives
to see if the organization can be praised for any successful effort towards the
development of the African people and the entire continent.

The African Union's

objectives include achieving the increased unification and integration of African
countries; to protect and uphold the continental states' development, "integrity and
629
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630
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independence"; to greatly advance holistic - "political, social, and economicprogression"; to mitigate Africa's historic and prevailing issues of "poverty, corruption
and conflicts"632 ; to increase global cooperation in the organization's goals; to aid in the
long-term

implementation of democratic values

and

leadership within African

governments and societies 633 .
The success of African Union (if any) could be measured from different perspectives;
Political, economy, international relations, human development etc.

But first and

foremost we will start from the crisis/conflict and peaceful governance perspective. In
this situation, we will start by looking at the organ of the AU in charge of taking steps to
see to the peaceful governance on security on the continent and its success if any. This
is the peace and Security Council.
5.2.1 The role and function of the Peace and Security Council.

Article 7 of the protocol establishing the Peace and Security Council (PSC) lays down
the multifaceted powers with which PSC is endowed.

The most important are the

following: (a) to undertake peace-making and peace-building functions; (b) to authorize
the deployment of peace missions, (c) to recommend to the Assembly intervention in a
member state in case of grave circumstances; (d) to institute sanctions in case off
unconstitutional change of governments; (e) to implement the AU Common defense
policy; (f) to take appropriate actions where a member state's independence and
sovereignty is threatened by acts of aggression (g) to exercise any power that might be
delegated to it by the Assembly.

632

Coalition for the International Criminal Court. African Union n.d. http://www.iccnow.org/?mod=au(retireved
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633
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According to article 7 (3) of the protocol establishment the PSC, AU member states are
obliged to accept and implement the decisions reached by the PSC.
5.2.2 The Use of Sanctions
Success of the AU in restoring order and democracy can be reviewed first among other
things from the use or imposition of sanctions for infractions perpetrated by member
states. It has (sanctions) some positive effects. Although not without its weaknesses
the role of the Peace and Security Council in imposing the sanctions on behalf of the
organization is also very important. The provisions on sanctions in the AU constitutive
Act are as follows:
a. Article 23(1 ): Failure to comply with AU Decisions and Policies;
b. Article 30: Unconstitutional change of government634 •
On sanctions, The AU through the PSC in cases of unconstitutional overthrow of
government imposed sanctions to pressurize return to democratically elected
government. Following the staging of a coup d-etat in the Central African Republic on
March 15, 2003, The Central organ of the OAU mechanism for conflict prevention
management and resolution decided at its 90 1h session which was held two days later to
suspend CAR from the activities of the policy organs of the African Union 635 • Two years
later the PSC - Peace and Security Council presumably acting as the organ of AU
considered that the holding of Legislative and Presidential elections in that country had
634

Dr. Konstantinos D. Magliveras, Department of Mediterranean Studies, University of the Aegean Greece- The
sanctioning system of the African Union: Part success, part failure? Revised version of the paper presented on
Expert Roundtable on; The African Union" The first Ten Years" which was organized by the institute of security
studies, Addis Ababa, Ethiopia, 11-13 October, 2011. Accessed on 4-12-13 from
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635
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Studies, University of the Aegean, Greece, revised version of a paper presented at an Expert roundtable on "The
African Union: The First Ten Years", which was organized by the Institute of Security Studies, Addis Ababa,
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marked the return to constitutional rule and as a result, at its 33rd meeting, which was
held in June 2005, it decided to lift the suspension.
And in 2005, following the death of President Ginassingbe Eyadema of Togo on
February 2005, the military authorities assumed the power in Togo, revised the
constitution. At The PSC in its 24th meeting deemed it unacceptable.

The PSC

recommended suspension of the new Togo military leaders like the ECOWAS did
already. The suspension was lifted by the PSC at its 30th meeting after considering the
conditions for the resumption of the participation of de-facto authorities and
representatives in the activities of all AU organs were fulfilled 636 .
In Mauritania, August 2005 through 2007 following the military coup d'etat that took
place in August 2005, the PSC decided to suspend Mauritania participation in AU
activities until the restoration of constitutional order. After the Presidential elections in
2007, the PSC decided to lift the "suspension measure against Mauritania" at its 76th

meeting of April, 2007 637 . These are other countries where AU has used sanctions to
press for returns to a constitutionally and democratically elected

gov~rnment

are;

Madagascar, Cote d'voire, Niger, Guinea etc. 638 .
5.2.3 AU endorses harmonized concept of operations for Mali intervention force.

The peace and Security Council of the African Union endorsed the harmonized concept
of operations for the planned deployment of the African-led International support
mission to Mali (AFISMA) to help restore the country's territorial integrity.

That the

Chairperson of AU to immediately transmit the harmonized concept of operations to the
UN as requested by the UNO. And for the UNO to give its blessings under Chapter VII
636
637
638
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of the UNO charter. The endorsement of troop deployment to Mali (AFISMA) will help
the Malian authority to regain the occupied regions in the north of the country, dismantle
the terrorist and criminal 639 networks and restore effectively the authority of the state
over the entire national country. Mali was plunged into crisis in the aftermath of the last
military coup (March 12, 2012) and the seizure of the North of the country. ECOWAS
was to contribute the bulk of the troops640 • The French government has stepped up to
help in this regard too.
In a nutshell,

the AU has a reasonable success through its direct contribution and

collaboration with the International community in settling and minimizing conflicts in
some of the regions hotbeds, such as trouble spots in the Sudan, resolving postelection violent in Kenya and forcing military coup-makers to hand back power to civilian
regimes. Unlike its predecessor, OAU which followed a doctrine of "non-interference in
the internal affairs of member states, the AU has authority through its Peace and
Security Council to interfere in member states to promote peace and promote
democracy, including deploying of military force in situations in which genocide and
crimes against humanity are being committed 641 • The AU's unique voluntary 'Peer
Review Mechanism' by which individual member states agrees to be assessed by a
team of experts drawn from other states is designed to encourage democracy and good
governance. AU observer mission are now sent as a routine to cover elections in all
639
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member states, in accordance with the African charter on Democracy, elections and
governance642 .
On the socio-economic front, there had been successes for the African Union through
the New Partnership for Africa's Development known as NEPAD. This program came
as a result of the search for or need to address poverty within African marginalization
within the world economy. In addition the Millennium Development Goals (MDGs) set
by the UN in 2000 prompted the urgency to adopt and implement the MDGs 643 . The
priority areas of corporate governance, economic and corporate governance,
agriculture, infrastructure, education, health, science and technology, market access,
tourism and environment644 .

To accomplish these goals and monitor progress, the

member states of the African Union adopted the "The African Peer Review Mechanism
to foster the adoption of policies, standards and practices that will lead to political
stability, high economic growth, sustainable development and accelerated sub-regional
and continental economic integration through sharing of experiences an best practices
and is important to the sustainability of NEPAD 645 . In the area of Health, the emergence
of the Global Fund to fight AIDS, TB and Malaria provide resources for the overarching
strategy to address AIDS and its impact on development.

Increase support for

integrated health systems to deliver programs and new approaches to training and
retention of health workers is emerging. Countries have moved to implement NEPAD
Health Strategy and the partnership with the World Health Organization countries to

642
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yield positive results 646 . The African Peer Review Mechanism (APRM) has successfully
worked and implemented and complemented in Ghana, Rwanda, South Africa and
Algeria 647 .

On infrastructural development, The African Development Bank and the

World Bank have increased priority projects under the NEPAD short term action plan for
infrastructure development and is also the development and lunch of the investment
climate facility, a public-private financial facility. This will fund and promote Agriculture,
infrastructure, science and technology and the environment648 .
5.2.4 AU on Electoral Process
There was free and fair presidential and parliamentary elections held in Ghana, Sierra
Leone and Kenya, while a constitutional referendum was recently held in Zimbabwe 649 .
There is the positive progress made in the sense that umbrella of protection for human
rights protection grew larger with the entry into force on December 61h, 2012, of the
African Union Convention for the protection and assistance of internally displaced
persons in Africa, commonly referred to as the "Kampala Convention"
On gender equality: One of the core principles of AU include the promotion of gender
equality, respect for democratic principles, human rights, rule of law and good
governance650 .

The AU Assembly approved the creation of a Gender promotion

Directorate in the office of the Chairperson to coordinate all states and programs of the
Commission 651 .

646
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Commission must uphold the principle of gender equality652 . At least, women political
participation has improved at the level of AU's Commission. However, there remain
challenges with respect to gender mainstreaming in various organs of the AU 653 . The
push for restoration of democratic government and condemnation for autocratic or
military regimes, the African Union's impact has led most African countries to move from
single party state to multi-party systems and have enacted laws in favor of zero
tolerance for corruption .

Through the democratic ladder, Africa is replacing single

parties with popular participation.

The unmatched sound of Africa today, is the

inexorable march to democracyB54 .

5.3

Suggestion/Recommendation

However, in order to be a meaningful development in African countries and the
Americas, there is the need for sustained collaborative governmental commitment on
the side of African governments and also individual national government in the
Americas. Moreso, there is the need for strong institutions, strategic and smart political
and administrative practices coupled with sound economic policies.
Furthermore, one of the major problems of most African government is corruption. This
has eaten deep into the fabric of the society. Money to be used for projects for the
betterment of the people and society ended up in the pockets of the few. Other factors
that should be taken into consideration in both African and OAS countries are:
Educating the masses, sound electoral systems where there will be no election rigging
652
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and gerrymandering,

leaders to attain legitimacy and govern democratically and leave

power at the end of their constitutionally mandated time limit. International organizations
should be allowed to prosecute high level corruption in member states, that is, high level
corruption should be a crime to be prosecuted at least on regional or sub-regional level
because it will bring about neutrality in prosecution without internal influence.
The OAS and AU Have provisions in their charter regarding war crimes and crimes
against humanity although recognition one thing and ability and gut to prosecute is
another. The African Union has paved the way towards the culture of interference on
member nations when needs be for crimes committed against humanity. A departure
from their previous position under the OAU of non-interference in the internal affairs of

t

member states, a position held by the OAS. The new OAU thinking and approach is
predicated on common responses to security and political challenges in contemporary
times. The OAS provision and position is that a strike on one member is a strike on all.
That is, coordinated response from members. But the respect for sovereignty is highly
non-negotiable.
The most important recommendation is that both the OAS and AU should step up their
ability to solve disputes or suspicious violations before it actually happened. The OAS is
particularly better in this respect, the AU should learn from the OAS the art of
responding to crisis at the nick of time. Sanctions should continue to be a very potent
weapon to bring to order any would-be erring member in both organizations.
Additionally, working and coordinating with sub-regional organizations is highly
recommended because it is proving and bringing result. Moreso, it is suggested that
security operatives should be highly trained in counter-terrorism particularly in extra-
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territorial security studies. This will be really helpful in stemming the tide of terrorist
rampage in countries like, North-Eastern Nigeria, Central African republic, Congo
among others. Alignment with advanced countries on security to combat terrorism
pending the time OAS and AU members will develop technologically to have the latest
effective weapon in their arsenal to combat sophisticated terrorist or major conflicts.
Furthermore, elimination of tribalism, provision of basic necessities of life for the
citizenry, elimination of small arms proliferation will go a long way to stemming the tide
of conflicts.
There is no doubt that national court and political leaders in most of the conflict prone
countries are either weak or colluded with the authorities to pervert justice regarding
their atrocities as seen in Columbia and Burundi in our case study. Therefore, I am
recommending a neutral arbiter or international court to handle human rights atrocities
committed in conflicts zones so that there will be impartiality and no impunity as it is
always the case in national or domestic courts because in most cases the judges in the
affected countries are appointed by the perpetrators of the crime since they are the
same leaders in such a country. To save cost and time I would suggest that the neutral
tribunal be established and be situated in a country not too far from the country where
the atrocities where crimes were committed like the international tribunal for Sierra
Leone. This would save cost and time for witnesses and attorneys.
I suggest that the African Union should intensify the observance and implementation of
human rights activities in their organization and at the same time promote human
development in their member countries. I also suggest that Human rights monitoring
offices be put either in each member country or the continent be divided into regions
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and human right offices to be put in those regions to monitor and act swiftly the moment
they foresee or detect any breach or grievous violations of human right in any given
country. This action will put restraint and guide member countries from breaching
human rights of her citizens and will make member countries to respect rule of law and
make it their guide in the discharge of their duties particularly it will make democracy
work effectively. The AU should also borrow a leaf from the OAS to appoint facilitators
who will have local offices in the remote areas of the countries to create awareness for
protection and guiding their human rights, serves as interpreter in the local language, do
town hall meeting with the local people and help fill out the forms or necessary
paperwork for onward transmission to the human rights commission when necessary.
Poverty should be eradicated or minimized for human rights to work well in the society
because poverty pushes a lot of people to engage in criminal activities like terrorism and
violence among others.
5.4

Conclusion

The Organization of American States and the African Union in their charters recognizes
peaceful co-existence, human rights, gender equality, and promotion of social,
economic and cultural development. The AU moved from non-interference to nonindifference including the right of AU to intervene in any member state's affairs. Both
organizations have numerous human rights mechanism to implement human rights
violation but of utmost important is that there should be evaluation and accountability
through internal and external mechanisms, fostering transparency in the exercise of
public office, and implementing measures to deal with impunity and corruption, this will
catapult both continents into a more stable , decent and respectable society. There is
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the need to train and find lasting solution to counter-terrorism problems in both
continents, there is also the need for strong and virile political institutions, concrete and
progressive visions and plans to lift the continents up. High level corruption should be
made a serious crime. Citizens and non-profit [NGO's], and other interested parties in a
given country should be allowed to appeal unfair corruption decisions from domestic
court to Sub-regional or Regional organizations because the level of neutrality will be
elevated, although one wonders if individual countries leaders in AU will sign the
declaration allowing such a case to be brought up against them in the AU Court
because they might think they might be caught up with such embarrassment during or
after leaving office. Despite the above-mentioned successes of the two organizations in
some specific areas, they both have a long way for improvement particularly
considering drug wars, militants and terrorisms and rampant Human Rights abuses
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