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CHAPTER I

INTRODUCTION

Itis interesting to observe that the position of an Indonesian Notary
is currently becoming typically Indonesian and unique in the ASEAN
region. |

It is unique because Indonesia, as will be described and cxblnined in -
the next chapter, is a pluralistic legal system while from notarial law point
of view Indoncsia is-a Civil Law Country as the Indonesian Notary has its

origin in the Netherlands which is a Civii Law Country, often

characterized as Roman Dutch system.

After the creation of the Indonesian State on January 1st 1800, the
Dutch introduced Notary m a legal institution and a public officer around
1820, with an Instruction from the Dutch Governor General based on
Governor General’'s Resolution number 8 of 7th March 1922, when the
European community was expanding rapidly and becoming big and active
in socio-cultural and business life.

However, according to history, the first Dutch Notary in Indonesia
was known to be appointed in 1620 by the so-called “Governor General”
of the Dutch East India Trading Company (VOC).

But at present, due mainly te the effects of modernization of the

Indonesian community, Notary as a legal creature has become practically
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an Indonesian social, economic and legal institution, and firmly forms an

integral part of Indonesian social, economic and business life.

The position of notary in ncighboring countries, Singapore and
Malaysiﬂ, which are in principle Common Law Countries is different. The
Philippines may indeed be a Civil Law country like Indonesia, but due to
American occupation' aflter the Spanish colonizers have been defeated, the
position of Notary in the Philippines, after the Spanish colonizers have
been defeated, is American in system, whereas the United States is a
Common Law country.

As far as foreign investments in Indonesia are concerned, most of
the foreign investors coming to Indonesia are from Japan (civil law
couniry), United States (common law countr);), Hong Kong (common law
country), The Netherlands (civil law country), Gerimany (civil law country)
and Australia (comﬁnon law country).

First of all, it should be noted that in all investment matters, foreign
as well nf; domestic, the Notary in Indoncsia plays a very important role,
#s many deeds should be made by or through the Notary for reasons that
will be explained below.

Generally speaking, his role is becoming more and more important
in Indonesian community life itself, namely with the rise in living conditions
and of the standards of living of Indonesians in general.

It is generally accepted as a fact that the more prosperous a .
community grows, the more complex the community life patterns will |
bccome, the more “contract-based” the social and economic reiationships |
will be, and the more important the role of the Indonesian Notary in the

daily life of the people will be, particularly in the cities and towns. This is
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indeed the case in Indonesia after 1975 when the results of the first

Repelita (five year development plan) became apparent.

After 1985, the above-mentioned role of Indonesian Notary has
become even more important ever since the advent of the globalization era
and the initiation of the Second Pcr.iod of the 5-Year National
Development Plans (REPELITA) series in Indonesia (the so-called PJPT
D).

The Sixth REPELITA of Five Year National Development Plan
(1994-1999), the first in the Second Period of series of five REPELITAS
(5-year national development plans) series, which started last year, is
called “the years of the economic take off”, and is considered crucial in
terms of foreign investments.

In this era, the Indonesian Notary as a Public Officer really has to
participate very actively, by introducing the Indonesian legal system to the
jforeign investors, and explaining to them the existing investment general
and legal on investments, established by Law number 1 of 1967
:Concerning Investment, as amended by law number 11 of 1970
Concerning Amendment and Supplement to Law Number 1 of
‘Concerning Foreign Investment.

"The Indonesian Government policy on Shares in Foreign
[nvestment Corporations is laid down ‘in Regulation Number
20/1994.(Government Regulation of The Republic of Indonesia Number
20 of 1994 On The Share Holding Ratio in Companies Incorporated
Under The Foreign Investment Program) |

Besides, there is the Decree of the Minister for

[nvestment/Chairman of the Investment Coordinating Board Number
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15/SK/1994 concerning Share Ownership’s in Foreign Capital Investment

| Compaunies.

As is well known, Indonesia has to compete with other Asian
dévcloping countries to attract foreign capitals as much as possible. One
of the important favourable factors for foreign investments is the political
stability under the active personal guidance and leadership of President
Suharto.

But there are other “plus factors” as well, e.g. a progressive macro-
economic policy, an open foreign exchange system, with freedom for
anyone to transfer any amount of foreign currency and business net
~ profits earned, an average 5 % annual economic growth, the availability
of relatively cheap skilled labour, reasonably good geographic and
economic infrastructure, a fast improving and expanding international
and national telecommunication system, and a fast growing international,
national and local banking as well as general and social insurance, and
financial services system. |

Most of the foreign investors are active through many kinds of joint
ventures and joint operation projects, which should be arranged with
notarial deeds and contracts for the safety of the capital involved. In this
matter the Indonesian Notary who is, as has been mentioned above, a
public officer in Indonesia, has in many cases to play an active role.

Many Indonesian notaries are or have to be well-educated, not only
in Law and legal matters, but sometimes also in financal matters,
accounting, and development economics. Some are also well-informed in

matters of technology and intellectual property .
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The Indonesian Notary has a moral obligation to help and legally to

protect the foreign investor’s capital and equity against poésible

fraudulent practices of their business partners in their foreign or joint

investment corporations.

One of the very difficult problems, for instance, is how to arrive at
the most acceptable or proper composition of shares. |

A Notarial Deed is the most important legal document in Indonesia.
It has absolute authenticity by Law, and is the best guarantee for foreign
investors to Safeguard their business and financial interests, inter alia
concerning business taxes, transfer of profits, and dealings with public
accountant reports.

Every foreign investment project has to be approved by the
President of the Republic after a rather intensive sometimes lengthy
process conducted or centrolled by the State Minister for Foreign
Investment/Chairman of the Investment Coordinating Board. In this
process, a Notarial Deed plays a very important role, particularly in the
formation and establishment of a foreign investment corporation which
should meet all legal requirements set out by the Foreign Investment Law
and the relevant Presidential executive decrees.

In this matter, the Indonesian Notary again has (o play an active
role in advising, explaining the legal rules, and helping Foreigri Investors in
the drafting of articles of association of the Foreigni Investment
Corporation, so that they receive the best legal construction to safeguafd

their investments.



CHAPTER I

POSITION OF NOTARY IN INDONESIAN LEGAL SYSTEM

a. Indoncsian Legal System

On paper, Indonesia is a Civil Law country as it is a former colony
of the Netherlands, which is a civil law country, but in practice, Indonesian
Private Law is pluralistic in nature. Besides modern private:law derived
from or based on the Dutch Civil Code (Burgerlijk Wetboek or BW) and
the Dutch Commercial Code (Wetboek van Koophandel or WvK), there
are : (a) the Hukum Adat or Adat Law, the indigenous Indonesian (more
or lcss’tribal) unwritten “customary” Lai*;f on marriage, property law,
herilage, on debts and loans, and on Adat property; and {(b) Hukum
Islam or unwritten Muslim Shariah Law on marriage, marriage property,
and in inheritage. Both the civii and commercial codes are Dutch
translations from the Krench Cede Civil and the Code de Commerce in
1838. |

Indonesian Public Law (Constitutional Law, Administrative Law,
Local Govcrﬁmcnt Law, Taxation Law, and PPenal or Criminal Law) is

modern, written and homogeneous in character throughout the country.

The rules concerning the legal status and position of the Indonesian

Notary form part of Administrative Law as the Indonesian Notary as
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a public officer is appointed by decree of thgz Minister of Justice and like a

senior civil servant, must retire at the age of 65. His field of authority

however is limited to Private Law and in making deeds, he is subject to

the limiting provisions of any statute law and acts of parliament.

Indonesian Private Law is hither to pluralistic and very complex.

This is the cbnsequence and continuation of the policies of the former

colonial government.

During the colonial period, based on article 163 of the Indische

Staatsregeling (colonial constitution) all persons living in Indonesia were

(and on paper still are) classified into three groups, as follows :

1.

Europeans (orang Eropah, Europenean)

This group includes :

(n) Dutch, and all other persons whose “origin” are European, i.c.
“born in Europe or descended from European stock”;

(b) Japanesc; |

(c) Persons who in their native country are subject to family laws
“similar” to Dutch laws, e.g. Australians, New Zealanders,
Canadians, White South Africans, Americans, et

(d) Persons who by decree of the Governor General have the same
“status” as Dutch (“gelijkestelden”);

(e) Legitimatle or properly “recognized” children of persons belonging
to gfoup a,b,c and their descendants.

Natives (pribumi, inlanders).

This group includes all persons of the indigenous population of the

Indonesian archipelago, and Kurasians whose father is a Native and

not filing a request for “Dutch Status”.



3. Foreign Orientals (orang Timur Asing, Vreemde Qosterlingen).
~ to this group belong all persons not categorized into group 1 or 2, and
that means : Chinese, Arabs, Indians, Pakistani inhabitants, etc.
| The above “colonial” classification of citizens or inhabitants is still
valid up to the present, although the general socio-cultural situation in
Indonesia has alrea‘dy changed considerably since national independence,
and is now still changing very rapidly. | |

Bcefore World War 11, the changes were due to modernization of
social institutions, modern education, and continuing rise in prosperity of
the indigenous people.

After national independence, particularly after 1950, the Republic
of Indonesia aimed at creating equality bcfore the law for all ethnic
groups, due to the progress in modern education, the advent of
globalization of ‘lifestyle and social behaviour pattlerns, énd higher
prospcrity as well as higher standards of liVi!lg. Particularly the effects of
the enn.ctmcnt of many “integrative” Laws after 1966 (beginning of the
Suharto Era) are quite extensive, such as the National Law on Marriage,
revised interpretation of the National Basic Agrarian Law of 1960, the
National Banking Law, the Law on Citizenship and Naturalization,
which integrate the different legal norms of Dutch Civil Law, Adat Civil
Law and Modern Muslim Law.

With the application and implementa'tion of these laws in daily life,
by and large, the “gap” in legal status between the three groups of citizens

~ is narrowing rapidly, and the use of the so-called “Intergentile Law” to
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solve formerly legal collisions or “inter-legal-order conflicts” between

members of the three above-mentioned “legal-order” groups is almost
redundant.

One day soon there will only be the existing difference between
Nationals (whatever their ethnic or racial origin) and Foreigners or
Aliens.

All Nationals and Indonesian Citizens in general (including

forcigners with “residence” status) will reccive the same treatment and

will be equal before the same Indonesian Law.

b. The Position of Indonesian Notary

General Consideration:

Although the bill of a new Law for Nofaryship has been submitted
to the Parliament in 1979, the position of the Indonesian Notary is still
based on Article 1 of Law number 3, 11th. Jénuary 1860, called in Dutch
“Reglement op het Notarisambt in Indonesie”.

Article 1, of this Ordinance concerning the Office of Notary in
Indounesia, reads as follows :

“ Notaries are public officers exclusively authorized to issie aut(zentic deeds
of all acts, agreentents and arrangements, provided by Law or as wished b);
puarties concerned that there shall be a written documentation with the proper
anthenticity, to date the deeds officially and to keep them carefully, and when
or wherever needed issue engrossment’s, copies and abstracts of them,
provided that no other public afficer or person is authorized for zt by Law.” ‘
It is thercefore apparent that there is in Indonesia (as is the case in

Netherlands, Belgium, Germany and France) only one kind of notary,
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namely what in the United States is called “notary public”.

There is no “notary private” in Indonesia like that in the United

States.

Every candidate for Notary in Indonesia has (o have a Law degree

(SH = Sarjana’ Hukum) plus a Diploma in Notary (two-year university

study program), and then submit an application to hold his office as a
Notary to the Minister of Justice.

The Minister of Justice will then decide on the place (city or town)

and on the area of jurisdiction attached to the appointment of the
candidate as Notary. In many cases, the young candidates have no free
choice concerning their placement as the number of Offices in every city or
town is limited.

The Rules every Indonesian Notary has to follow in performing his
public function are slill the same as those as are established by Law
(Reglement) number 3 - 1860 mentioned above as long as the Bill of Law
for a new set of Rules for Notaryship is still pending consideration and
approval by parliament.

The 1860 “Reglement” on the Office of the Notary consists of 66
Arlicles, and contains, inter alia, 39 kinds of penalties, and sanctions
which are to be imposed in the form of fines, indemnification,
compeﬁsation for deprived monetary gains or interests, if the Notary
violates or acts contrary to those Rules and causes damage or financial
loss to his Clients.

The 39 kinds of penalty indude 3 cases that can cause loss
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of authority of office, 5 cases that can result in his discharge from office,

9 cases where he can be suspended from office for three to six months,

and 22 cases for which he may be fined.

Starting the office -

Before assuming his public office, an Indonesian Notary, has to take
an Oath according to Article 17, swearing to God in the presence of a
Priest before the District Judge or District Government, to pledge loyalty
to the Republic of Indonesia, its laws and the Government, to fulfill his
duties with the utmost sincerity, honesty, conscientiousness, punctuality,
and impartiality, to obey all laws and rcgdlations of the state, to uphold
the utmost confidentiality of the content of the deeds made at the request
of Clients in accordance with the Law, ﬁnd that he has obtained his
appointment as Notary in the most proper way. |

It is obvious that the job or office as Notary in Indonesia is a post of
very high responsibility, and as Indonesia is a developing cm;ntry, also in
terms of legal system, administration, administration of justice, and
administraﬁon of security, the job is full of problems, risks and threats.

As already mentioned before, the Indonesian Notary is, except
where the Laws in certain instances stipulate otherwise, the only Public
Officer who has the authority to issue or make authentic deeds concerning
acts, agreements, as provided by Law or Wished by the parties concerned
in which there shall be a written documentation with the authentic powef.
The Notary amid the community | » I

An Indonesian Notary is under the supervision of Supreme Court

and a National Council of Notaries, and has to perform his official
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functions in accordance with his Oath and with the rules laid down by

Law number 3/1860 mentioned above.

He performs his mission amid a cultural and business community so
immensely varied in terms of race, ethnicity, religion, occupation, level of
education, and profession. |

He has to maintain his dignity, his good name, and the quality of his
work, his skills, his knowledge, his experience, and his expertise. He is nbt
allowed to enter any kind of business or activities that may be
incompatible with his professional Oath and Code of Ethics.

The fees and rates he may charge his Clients are determined in

principle by the Ministry of Justice and revised from time to time.

Social and legal roles of the Notary

An Indonesian Notary has a social role to play in the community to
which he is assigned, and particularly as an actor in matters of Private
Law, i.e. Civil Law (burgerlijk recht, hukum perdata) and Commerdal
law (handelsrecht, hukum dagang). But even as ordinary member of the
community, he has an important social role to play, as someone who is
professionally or profession-wise familiar with many formal legal problems
in family life as well as in business activities.

A Notary is in the society usually known as someone who is and has
to be honest, reliable, and impartial in cases of conflicts. It is therefore
naturally that many people, his clients or their friends and their relatives
come to him for legal advice when they face problems where agreements,

contracts, documentation, legalization, or identification matters are

involved.
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The levels of education and modern civilization of the Indonesian -

cbmmunity in the citics and towns have already reached or passed such a
point that life is becoming increasingly and rapidly more and more
comp]cx cach day.

As one of the consequences, more and more people now feel the
need for a kind of'legal certainty in their social and business dealings.
They are now asking the Notary to draw up their wills, bequests,
legacies, bencfactions, donations, etc.

Indonesian Notaries are now involved in swcepstakes, lotteries,

prize or bonus drawings, and even in sports tournaments where honesty

and fairness are at stake.

Authority to make authentic deeds
Under Article 1 of Law number 3 - 1860, an Indonesian Notary is
the only public officer who has the authority to issue or to make deeds
with full authentic power, unless there are other Laws which in specific
instances may designate another public authority to have that pbwer also.
According to article 1868 of the Civil Code, any authentic deed shall
be:
1. Made or executed “by” or “in the presence of” a dcsignéted Public

Authority, in this case the Notary,

2. Madcin the format and/or form as provided by law. In a case where
the Public Authority concerned is a Notary, then the notarial
authentic deed shall meetl the requisites and provisions of article 24

and article 25 of Law number 3 - 1860, which read as follows.
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Article 24 provides, that “the appearer(s) or party(-ies) shoulq be
known to or by the Notary, or made knowh to the Notary by the two
witnesses who meet the requirements to qualify as being honest and
reliable”.

Article 25 provides that all notarial deeds shall contain :

a. first name, oi* surname, occupation and social position, address or
domicile of every appéarer and his or her representatives, along with
their occupation and social position, and their home address;

b. the capacity in which they act, according to their title or position, as
well as their proxy or other arrangement made;

c. Christian name or first name, name or surname, occupation and social
position, as well as the home address of every witness;

d. the place, day of the week, month and year of the drawing of the deed.

As far as the form or format of the notarial deed is concerned, it
consists of three parts : (a) the Heading (b) the Body, and (c) the Closing.
The (a) the Heading and the (c) the Closing are mandatory “formalities”
concerning the Notary’s intentions, and the form is called “Akta
Pejabat”, literally “the deed of the public officer”. |

In the (a) the Heading of this “Akta Pejabat”, the Notary confirms
that the Deed is made on the Day, Date, Month and Year as “writ.ten, in
the presence of the duly authorized Notary, duly witnessed by two persons
known to thevNolary. The whole writing is meant as a “minute” of the

Deed and finished or completed at the office of the Notary on the Day and

Date as mentioned in the (a) the Heading. After the whole writing has

been read from the beginning to the very end to the Appearers by the

Notary himself personally, and duly witnessed by two persons as
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mentioned in the Heading, all the persons present, the Appearers,. the

Notary and the two Witnesses have to sign the (c¢) the Closing (akhir
Akta) of the Deed and thus turning the notarial deed into an authentic
legal document. |
The (b) Body is called “ Akta Partij”, literally “Deed of the Parties”.
This (b) Body contains the substance of the “real” statements
concerning the agreemcnté and arrangements made or achieved by or
between the contracting or negotiating Parties concerned. In other words,

the Body is a Lype of dictum of the Deed.

3. Every Public officer should have the authority to make, or let make in
his presence, a Deed with authentic power. |
As far as the Notary is concerned, he is only authorized to establish
Deeds in his own legal district or jurisdiction, as assigned to him and
determined by the Minister of Justice at the time of his official
appointment.
The authority or competence of an Indonesian Notary covers four
things, namely :
a. He should verify that he has the authority {o make or cstablish the
intended Deed.

This is necessary as not all public officers have the authority to
make all kinds of authentic deeds, which could be an exception
prescribed by a certain Law. For instance, the authority t;o make a
Deed for the establishment of a Public Company Ltd. is onlly assigned’

to the Notary.
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On the other hand, the Notary is not authorized (even forbidden) to

issue Birth, Marriage or, Death Certificates. The public officer
concerned is the Registrar for Civil Affairs (Burgerlijke Stand, Kantor
Catatan Sipil);

b. The Public Officer should have the due authority to serve the category
of persons who request him to make a deed.

In the case of the Notary, the provisions of article 20, Law number
3-1860 apply, which preclude him from making a Deed where he
himself, his \:ﬁfife, his direct or indirect relatives (vertically without limit,
horizontally to the third degree), personally or by proxy, are involved.

- The reason of this provision is that the Notary should be absolutely
impartial and objective in making the deegi;

¢. The Public Officer before making a Deed, should make sure that he is
indeed authorized in terms of place or location of the Deed.

For Instance, a Jakarta Notary is not allowed to go to the ncarby
town of Bekasi to make or to issue a Deed there,

d. The Public Officer, before making an authentic Deed, should make sure
that he is indeed authorized or has the competence to perform that act,
i.c
i. that heis officially not “on leave”,;

ii. that heis not discharged or suspended from duty;

iii. that he has already taken his Oath officially as Notary;

iv. that he has already officially announced his assumption of duty as
Notary to the public. r

After verification, the Notary is then officially, duty and fully

authorized to make authentic deeds concerning all acts, agreements and
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arrangements, which are provided by Law or requested by the parties

concerned that the matters should or shall be documented by form of an
authentic notarial deed. |

In modern business community life in Indonesia today, almost every
act, agreement and arrangement, as desired by parties concerned,
individuals or companies, who are active in trade, the legal provision
regulating it belong to the category of Private Law.

The main sources of Indonesian Private Law are the Civil Code
[Burgerlijk Wetboek (BW), Kitab Undang-undang Hukum Perdata or
KUHPer.] and the commercial Code [Wetboek van Koophandel (WvK),
Kitab Undang-undang Hukum Dagang or KUHD]. The above two-
mentioned codes are of Dutch origin, translated from the French
Napoleonic codes code civil and code de commerce. As the Netherlands
and France are civil law countries, we can safely state that Indonesia,
seen from its modern private law, is also a civil law country.

But due to the recognition and existence of Adat Law and Islamic
Private Law in Indonesia, we can also say that Indonesia is a country of

pluralistic legal system. |

However, most of the activities of an Indonesian Notar‘y are in the
field of modern private law, although the possibility still remains that
certain Adat Law rules, and maybe in the future also certain Muslim Law
rules, may be accepted in notarial contracts, as Indonesi:;, based on
articles 1320 and 1338 of the Civil Code, has an “open” contract law

system. It means that the content of any contract in Indonesin,
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theoretically, is up to the wishes of parties, as long as nothing in the

agreement is in violation of any existing Law, morals or the teachings of a
generally recognized religion.

But the fact remains that the modern Indonesian business
community is now using the Civil Law system (Civil Code and Commercial
Code) as the quality of this law is international and accepfable to the
international business community, while the Dutch legal terms are now
translated into Indonesian and English. |

What is meant by an “authentic deed” is explained in article 1868 of
the Civil Code in general, without details concerning the public officer
concerned, his authority, and the format of the deed. That is the reason
why Law number 3 - 1860 on Notaryship is seen as the elaboration of the
operating rules concerning article 1868.

According to article 1870 of the Civil Code, the notarial deed which
is an authentic deed is considered the most powerful document before the
court. Besides his authority to issue authentic deeds, an Indonesian
Notary also has the same authority as his counterpart in Common Law
countries, namely to legalize and to register private deeds.

By and large the task of an Indonesian Notary is quite different
from that of a Notary in common law countries where he is not a public
officer in the Indonesian legal sense. In these common law countries, the
main mission and authority of the Notary are to act as witness and to
legalize agreement papers or someone’s signature, while the contract is
drafted by Lawyers. The Indonesian Notary on the other hand, is not only
doing the same task as the common law thary, but also has to prepare

and to draw up all kinds of agreements, legal acts and arrangements
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‘which he will execute as provided by Law or as requested by the parties

concerned.

In small towns for instance, where there is no Public Auctioneer,
an Indonesian Notary is authorized by Law to act as Auctioneer.

Those atre the reasons why the role of a Notary in a Civil Law
country like Indonesia is far bigger and more influentiai than his name
sake in Common Law countries.

It can also be said that the position of a Notary in the Indonesian
community is quite dominant. He has to maintain a very high reputation,
has great (rather heavy) responsibilities, and receives his authority
directly from the Exccutive (Minister of Justice) which is entrusted to
him by Law.

He has to take an official Oath and therefore enjoys thie confidence
of the community. He is particularly trusted by the Indonesian business
community which needs his support and protection. This iz a very
important factor, because it is the Indonesian business man who is
inviting most of the forcign investors to Indoncsia. Ioreign investments
are badly needed to make the PJPT II (the secoend series of five-year
development plans or REPELITAS), a success in terms of higher
economic growth, higher level of prosperity and standards of living,

apilai formation, and higher public savings through hig‘hcr national
income from {axes.

Public opinion regards the Indonesian Notary as trusﬁvorthy. This
is so because of a careful selection of candidates and a close supervision

through a strict disciplinary system. He is be accountable in cases of
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busmcss conflicts, to help solve problems, especially in lawsuits before the

court where the value of notarial deeds are at stake.

‘ With the authority entrusted to him by the Government, an
Indonesian Notary can even settle disputes between contending parties
and make or issue an authentic settlement déed which is accepted by or is
acceptable to the Court, because it provides a relief of the judge’s burden
and shortens the court process. The Judge can endorse a verdict of the

same content as the notarial deed of settlement. After sucl; a verdict
confirming the settlement deed, the parties cannot appeal to a higher
court. |

As a supervisor of the notaries, the judge is very gratified if the
parties are willing to reach a settlement through a Notary. Contending
parties are even encouraged by the courts to do so, as such a settlement
relieves the Judge of a considerable part of his burden, and hélps reduce

his backlog.

Very often, when there are parties to the dispute who are seeking a.

ready solution from a Private Law Court, the Judge will advise them to go
to a Notary.

The Judge gives full support to the Notary, and expects him to do
his utmost to induce the parties to resolvé their conflict without much
delay, and persuade them to sign a notarial settlement agreement as soon
as possible.

The trust of the community in the Notary in Indonesia in handling
private law conflicts is indced implicit. During the discussions and
dcliberations, both parties are assisted by their respective Lawyers. The

Notary can be fully trusted, particularly as and when very important
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original documents, land title certificates, bank money transfer forms,

and so on, are to be given in deposit. Then the Notary is, as such, the
mos! reliable public officer. The Notary as a mediator will eventually
return all documents safely to the rightful owners after the settlement
agreement. I

But when neither party wishes to entrust the conflict to a Notary,
then the only recourse is adjudication by the Court, which is a very
lengthy and costly affair. Almost no businessman in Indonesia would
prefer to have the court settle their disputes. They cither go to a Notary
or to an arbitration board. |

The procedure for the settlement of conflicts through a Notary is
usually practical, speedy, and conclusive. Parties may not be quite
satisfied with the notarial solution, but most of them stili go to .the Notary,
as based on Article 1313 of the Civil Code, any agreement made in the
presence of a Notary in the form of an auéhentic notarial deed has the
same power as a statute Law binding as beﬁveen the parties cdncerned.

Besides, Article 1870 of the Civil Code declares an authentic notarial
deed to have absolute evidential value in court cases where there is some
doubt about the authenticity or genuineness of a document or a personal
statement. This provides legal certainty sought by members of the
community and businessmén in the conduct of their affairs.

The position of a Notary in Indonesian community is still ver_\;
strong. The implementation of many laws and regulations involves thé
participation of a Notary, even in tax and tax dispute, e.g. the notarial
legalization of a company’s annual and accounting report. Many Notaries

in Indonesia double function as a Land Title Registrar (PPAT) or
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Property Title Registrar. All land transactions should be documented:by

Deed of a PPAT. The Official title is “PPAT/Notary”. Even the
transactions concerning buildings with a “land certificate” are now
documented through the PPAT/Notary.

When forcign investors need land to Jease or to rent (in Indonesia it
is called “purchase of a land title"), the Notary is involved from the very
beginning : vcrifyimg the legality of the status of a plot of land examining
the land title owner’s identity, application for “location licenge” of the
project, negotiations concerning the price of the plot of land per square
meter, the land transaction agreement documentation, the transfer of
oWnership of the land title, the application for issuance of the land title
certificate to the Minister of Land Affaifs, the application for a land-use
permit, and eventually the application fOi“ construction and building
license, all requiring the services of a PPAT/Notary.

Even in the process of applying for a loan by a Foreign Investor
(PMA) to a financial institution bank, or leasing company, a Notary is
involved : to draft and draw up the ioan agreements, the lease
agrecments, and the fiducia-property deeds. Even‘ personal guarantee
agrecments are often set up by a notarial deed.

If in the guarantee agreement a certain plot of land is involved,
then thé PPAT/Notary has to act, for only the PPAT has the legal
authority to cstablish land title-transaction agreements. Howcver,l
questions rclating to a land title certificate belong to the exclusive
competence or absolute jurisdiction of the Local Bureau of the Minister

for Land Affairs, although the Land title-transaction agreement deed
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executed by the PPAT form the basis for the issuance of the Land title

certificate.

Even the financial institutions place so much trust in the
Notary/PPAT, that his notarial deced for the land title-transaction-
agreement is considered to be such value as a collateral for a loan. Of
course this trust is based on the assumption that the PPAT/Notary will
always do his utmost to obtain the genuine official Land title certificate as
soon as possible, and that he will than submit the Certificate immediately
or directly to the financial institution concerned.

Commencing January 1st 1995 the Finance Ministry also has, to
rely on the Notary in the exccution of the new Income Tax Law; thatis to
say Notary will not arrange any transfer of 6wncrship of stocks listed at
the Stock Exchange before the due taxes are fully paid.

Similarly the Minister of Finance expects that a Notary/PPAT will
not arrange any transfer of land title-ownership before the S % income
tax is duly paid to the treasurer. |

Such is the overall picture concerning the position of an Indonesian

Notary in Indonesian Legal System.
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CHAPTER III

THE PROFESSION AND ROLE OF NOTARY IN INDONESIA

a. The Profession of Notary

It is apparent from Chapter II that the Notary Profession in
Indonesia is held in very high esteem and that it requires the highest sense
of responsibility and absolute trustworthiness. |

Therefore the selection process of candidates for Notary is very rigid
and has been so since well before war, evenj in the 19th Century.

The main criteria for eligibility are : personality, character, no
criminal record whatsoever, adequate * general and professional

knowledge, at least two years practical experience working in a locally

renowned Notary's office. |
After the sclection and final examination the nominated candidate
will be appointed as Notary by the Minister of Justice.
Basic Education Requirement:
To qualify as “ Notary Candidate “ onc has fo have a  stafe’s “
Law degree ( SH ) from a state ( public ) or private Law school, plus, a
two- year ( 4 semesters ) postgraduate Notary Study Diploma of a State
University accredited by the Minister of Justice and the Minister of

Education. After at least two-years of practical training or working
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. experience with a locally renowned Notary, the candidates may apply for

Notaryship in a place, city or town where there is vacancy for a Notary.
The first Indonesian Notary. |

According to history the first Notary in Indonesia was a Dutcﬁ,
named Melchior Kerchem. He was appointed in Batavia ( now Jakarta )
by the “Governor General “ of the Dutch East India Company ( VOC)
on 27 August, 1620 after the declaration of Batavia as “ Capital “.

The name “ Batavia “ was officially given to the Capital of East
India “ ( “Oos;t Indie * in Dutch ) on 4 May, 1621.

The Nolary was declared “ public officer “ and had to take a‘n

official Oath in the presence of the Governor General.

The Notary Profession Today.

Today the Indonesian Notary is a “ public officer “ since 1860, and
has to take his Oath in the presence of ‘the District Court or District
Governor.

The law governing the office and profession of Notary is Public Law
as he is a public officer, but in his profession he is practically and solely
only concerned with matters of Private Law.

The Oath which the Notary has to take consists of two parts,
namely : |
(1) Oath of Loyﬁlty to the Republic of Indonesia, to the Constitution of

the State of 1945, and to respect and obey all lawful Instructions

given to him by the Courts and all other relevant Public Authorities;
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(2) Oath of Adherence to the Rules and Ethics of his Job, and that he

shall pél‘form all his duties with the utmost sincerity, honesty,
cares, punctuality and strict impartiality, and that he sllmll obey and
heed all Rules and Regulations concerning his Notaryship of the
present- and of the future, and that he shall uphold the utmost
confidentiality of the content of all the deeds he may make, all
things mentioned shall be in accordance with the Law.

The Oath he has taken .compels the Notary Lo keep everything
recorded in his deeds strictly confidential in accordance wi‘thl article 40 of
Law number 3- 1860. o

Arﬁcle 40 forbids the Notary (o issue éngmssment,: copies, and
extracts of deeds, or fo show {o or to infdrm people about the content of
deeds other than the ones who are directly concerned with or related io
those deeds, including their heirs, and eventual beneficiaries of legally
obtained rights, except where the Law provides otherwise.

To keep everything confidential in regard to the contents of deeds
and all information he may have entrusted to huin by Clients. This. is not
required as of right or out of kindness, but it is his duly, and it is in his

own interest.

Article 1909 of l,hé Civil Code provides that everybody who has the
legal capacity to do so must acl as witness and to bear witness before the
Court, cxcept those who are not allowed by Law o provide any
information whatsoever. The obligation to serve as a witness and to bear
witness docs not apply to Notaries who by Law are exempted from this
duty. The Notary belongs to a category of exempted persons, particularly

if and when the evidence sought concerns or will concern the contents of
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his deeds. Even in criminal cases tried before the Court, a Notary has the

right (o refuse to appear if it concerns the contents of his deeds or

otherwise prejudices his duty to remain silent.

One of the main reasons why the Notary has the right to refuse to
appear bcefore the Court is that he should not in any way lose the
confidence or trust of the community. The Notary is the only public officer
cntrusted with the task of protecting the interests of the people and the
community. He is a person that everybody can trust and to whom people
can come and ask for help, assistance of advice whenever needed.

To remain silent and not to provide any information is for the
Notary not only a right, but also a duty‘ imposed by article 1909,
paragraph 3, of the Civil Code. This articles provides that certain person
have the right to withdraw from testifying as a witness and in the case of
the Notary this is based on article 17 ( Notary’s Oath) and article 40
(prohibition to give information concerning the contents of deeds) of Law |
number 3-1860.

Nevertheless, a Notary may decide to give information if he is of the
opinion that a higher level of interest than that of the client concerned |
should be served, or if the Law provides that the Notary is exempted from

his duty to be silent in certain cases, e.g. Tax matters.

The Right To An Official Seal
As the Notary is a public official of the Republic of Indonesia, and

has authority given to him by the Minister of Justice as part of his official
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appointment, he has the right to have a Seal of the Republic of Indonesia,

bearing his complete Name, Office and Place of the Domicile.
He therefore represents the Government of the Republic ovfl Indonesia in
the making and issuance of his deeds bearing Seal, which conseQuently
gives the notarial papers the same degree of authenticilty as any other
official authentic papers or documents issued by other public officials,

As mentioned earlier in chapter 11, all notarial deeds should meet
certain requirements, including a certain format, and should be evidenced

by two Witnesses who should have no family-relationship whatsoever with

the Notary.

All notaﬁal papers should bear the complete name of the Notary
and his Place of Office ( Domicile). An Actiﬁg Notary should also mention
the date and number of the ministerial decree with which he has obtained
the authority to act pro femtore on behalfl of a Notary in absence.

As previously stated, a notarial deed is valid if it bears or contlains
the following :

1. the first names, surnames, occupations or social positions and
domiciles of all parties or persons who are present before the
Notary, while proxies should also mention their occupation or
social position, and domiciles; | |

2. proxies should state in which capacity or function they act,
specifying the data concerning their letier of proxy or a;'l'angemcni
of which they act;

3. first names, name, occupations or social position, and domicile of

witnesses, and specifying the capacity or function in which they act;

4. place, day of the week, month and year of execution of the deed.

e e ——



} 31
The text of the notarial deed should consist of full sentences and

written in full, no abbreviations and or open spaces between Words and or
sentences are allowed. Unavoidable open spaces should be filled up with
adequately thick ink-lines before finishing the deed, so that no addition
can be made: |

For a notarial deed to be legally valid, every alteration or addition if
any should be written by the Notary by hand in the margin of the page or

the deed verified and initialed by all persons present and involved, the

Notary and witnesses included.

Appearers are free as far as the language of the deed is concerned,
"provided that the language is fully understood by the Notary. Before
undersigning, the ( draft, minute ) deed should be read out in full by the
Notary himself to the Appearers and Witnesses, while corrections and
additions as and when desired by the relevant parties or persons should be
made and written by the Notary himself imammediately opposite in the
margin of every page and exactly on the same horizontal line as the words
in the sentence concerned.

All notarial deeds should be made in the form of a “minute”, an
original draft of a deed of contract. All minutes of every month are then
bound up or collected into one book. The Indonesian Notary also has to
keep a Repertory ih twofold, recording daily every decd he has executed,
and an alphabetical Index he has to keep every month, recording the
names of all persons involved in every deed during the relevant month
( and year). |

Within two months (January - Febfuary’) at the beginning of every

year an- Indonesian Notary has to present the duplicate copy of his
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Repertory to the Clerk ( Secretary ) of  the relevant Court of Justice

( Panitera Pengadilan Negeri). This presentation is to be made a special
nofarial “ Deed of Deposit” for the record, signed by Clerk of the Court
and the Notary or his proxy. |

The Notary in Indonesia has (o uphé)ld his Dignity and his Office as
Notary at all times. He has to be careful not to get involved in any
undignified, let alone criminal case, not only as Notary but also as a
common private person. Any violation of the law, or any indecent
behavior of ‘Ithc Notary, if discovered or reported, can be ciled by the
District Attorney or the Court of Justice as a ground to have him
reprimanded, and in more serious cases he may be suspended from office
for three to six months. If he is punished on account of a criminal act he
may get discharged from office definitely. |

According to the Law on the Administration of Justice, every
Notary is supervised by the relevant President of the Court of Justice or
Chicf justice, who has to report everything important to the Supreme
Court. This is undersiandable as the Indonesian Notary has to be one of
the main advisers to the Community and should therefore have to

maintain a clean and respectable reputation.

b. Active Role of the Notary as Legal Adviser

It may be evident from article 1 of law number 3 - 1860 that the
Indoncsiz{n Notary is the only public officer in the Indonesian Community
who has the exclusive authority conferred upon him by the Minister of
Justice on behalf of the President of the Republic of Indonesia where by

to issue authentic deeds relating to all kinds of acts, agreemehts and



arrangements, as provided by Law or requeéted by the partics or pcr_soxiz
concerned that there must be a written documentation with the proper
authenticity. All deeds should be duly dated, registered in a Repertory,
and the names of all persons involved recorded in an alphabetical Index,
and then carefully and safely kept.

That is the basic original idea about the role of the Indonesiaﬁ
Notary, but through the years, due mainly to the ever changing
circumstances and steadily increasing complexity of the modernizing
Indonesian community, his role has become in practice by and large much
broader and more varied.

Through the increasing complexity of social and business relations
between (he ethnically and educationally varied members of the
community, many legal problems arise. Curiously enough, many people go
fo the Notary for legal advice. This may be because the Notary is in the
eyes of the people in general, one of the pubiic officers who can reasonably
be trusted, as his acts, his behavior, and his deeds are constantly under
control from authorities and members of the community, particularly his
clients. Besides, Indonesian Notarics today are in general well educated

and well trained in Law and in solving legal problems, particularly those

who have to deal with foreign investimment matters.

In this era of globalization, with annual economic growth more than
six percent, more and more people in Indonesia are involved in
international trade and business. For their contracts they need the
Notary, as legal adviser and as deed maker. They need to borrow more
capitals from banks and other financial institutions, and here again they

need the Notary as legal adviser and deed maker for loan agreements.
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They need the Notary for bank guarantees, and for the binding

agreements of collateral.

‘The Indonesian government expects that the Notaries actively
participate in the creation of the favorable foreign investment climate in
Indonesia in general, an although not allowed tb enter actively into any
kind of business., they should have a lot of géneral knbwvlédge about local
national and int;ernational business.

Notaries today should be able to understand important economic
situations, particularly where legal problems are involved. They are also
required at present fo be familiar with 1egal problenis of leasing , of
frahchising, of joint ventures, of intellectual property ( patents, trade
marks, subsidiaries, etceteras), of industrial and housing estates.

Some Nofaries are necessarily required to have general technical
knowledge aboul containers and freight forwarding matters of many
kinds of insurance, particularly in transportation. This is also true of labor
problems and labor disputes where notarial deeds in many cases are
needed.

A very important problem for foreign investors coming to Indonesia
is how to obtain land the safest way. As Conveyancer (PPAT), the
Indonesian Notary has to acquire good knowledge pertaining to land
rights and land use problems, and to protect his clients from defective
titles overcumbranch.

Land Law, or the so-called Agrarian Law, in Indoncsia is quite
difficult, to many people even confusing. Some Notaries in Indonesia are

also public officers as Conveyancer ( PPAT/Pejabat Pembuat Akta
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Tanah), and he really need to master Land Law and its problems in

practice, so that he can advise his clients pall‘ticularly foreign investors,
regarding acquisition of title to land and other related matters and save
them from getting into conflicts or troubles because of mistakes or wrong
advises.

Although an Indonesian Notary, who is al the same time a
Coveyancer ( PPAT), should have a thorough knowledge of “agrarian”
law or land rights matters, he should limit his activities and his role to
advising and making the proper and rightful deeds for transactions
regarding the use of land. Real legal problems are for Lawyers to handle,
with whom the Notary should have good relationship. But the analysis of

legal problems and the formulation of a good Legal Opinion are the

functions of Lawyers. Although many Notaries, who are also finvariablyj

Law graduates, have the capacity to act as lawyers, but because of the

Notary Oath they are not allowed to do so. They must confine themselves
to pure “Notary” work which is already broad enough in Indonesia

today.

¢. Passive Role as Deed Maker.

The role as deed maker is called “passive” as in this matter the
Notary should conduct himself objectively, impartially, and remain silent
throughout the process of deed making. He is not allowed “to influence”
the opinions of the contracting or deal making parties.

He can, however, give them a warning if their opinions or ideas

contradict or are against the Law, c.g. Violate the provisions of arlicles
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1320, 1321 and 1338 of the Civil Code when the Deed is about a

Contract that is being negotiated by parties.

In his passive role, the only thing the Notary is allowed to do is
writing down the wishes of both contracting parties, and put them in the
right form ‘and format of a Deed. During the deed making process he
should realiy remain silent and passive, letting the parties negotiate with
each other, and then write down everything or anything they have agreed

upon, except if the formulations or their wishes are against the Law, then

the Notary have to refuse to execute that Deed, and give them advice on

the alternatives.

After the signing of the minute (draﬂ) Deed, and making of due
payments, the Notary will provide all parties concerned with official copies
of the Deed that constitutes the contracts or agreement.

The Notary has to keep everything secret from cveryone except
partics concerned. Inquirics that may come up from the vpublic or from
authoritics about the contents of the deeds should be answered by the
parties concerned themsclves, and nothing, not the slightest information,
can be obtained from the Notary.

From all the deeds he made the Notury has to deveiop system of a
Repertory with an alphabetical, Index, for future retrieval if a party is in
need of an engrossment or a copy of a deed, cteeteras. |

Al notarial papers and deeds arc to be kept in a safe place. ;Tllc
Notary is fully responsible for their safet.ﬁ' in the general sense of the word,

and should thercfore take the appropriate precautionary measures.



CHAPTER 1V
DEEDS

According to Indonesian Law there are two categories of Deeds,
namely Private Deeds (onderhands akten, akte di bawah tangan) and
public or official Deeds (openbarte akten, akte resmi).

In the narrow sense of the word, Dceds are legal documents
designed to function as.proof or testimony :of or about a certain legal act
(rechtshandeling,. perbuatan hukum) that has taken place.

Deeds may contain a statement, a willl a settlement, an
arrangement, a deal, an agreement, a purchase, and so on, in short, any
written documment intended by the person concerned to have legally
binding force or a legal consequence, such as to serve és proof or
testimony to anyone who needs such a proof.

In the broadest sense of the word, since the Dutch Registration Law
in 1970, a “Deed (akte) is any piece of writing and document; which has
“legal value” and can be used as proof acceptable to the public and
admissible in Court. Any such piece of writing or document can be
registered.

In the world of Notaries in Indonesia, however, most of the Deeds

are in the narrow sense of the word, as mentioned above.
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Morcover, Deeds should have a “recognizable format” to be easily

identifiable as such, and according to Indonesian Law contain either an
agreement (ovéreenkomst, perjanjian,persetujuan) or a contract.

An Agreement (overeenkomst, perjanjian) has in Indonesian
modern private law rather broad meaning, it is a broad concept.

A contract is any “binding agrcement".f/\ non-binding agreement is
only nominally an agreement, a simple statement, and not a contract.

There is also a distinction between unilateral agreements (eenzijdige
overeenskomsten, perjanjian sepihak), such as a testament, a will, a fixed
term of condition (“take it , or leave it”) and bilateral or plurilateral
agreements (tweezijdige en meerzijdige overcenkomsten, perjanjian dwi
pihak atau multi pihak); and also another distinction between oral and
written agrecments.

In order to have a long-term effect, agreements should bc written,
preferably in the form of a Dced.

In English Law, a Deed is a written document that is signed, sealed,
and delivered, and usually prepared by a Solicitor who has the authority.
to act as Notary Public. His main job is to attest or to cert.ify‘ deeds and
other documents. His position is quite different from that of an

Indonesian Notary which is basically of Dutch origin.

a. Private Deeds.
A Private Deed is a Deced established by and between private
persons withou{ the prescuce or mediation of a properly authorized public

officer or a specifically competent public authority.
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With the improvement in literacy of the people in Indonesia today,

more and more statements and agreementls between citizens are now
made in the form of a Deed, usually a Private Deed, made on a stamped
paper or just an ordinary paper and later on stamped with a 1000
(rupiah) seal, in stead of going to a Notary or any other public officer, just
to save cost or to save time.

The making of a Private Decd, which concerns or contains an
agreement or contract, and intended by the parties to have full legal
binding force as proof before a Court of law, providing that no one of the
parties way later on revoke or deny the cxistence or genuineness of it, is
regulated by articles 1313, 1320, and 1338 of the Civil Code. The ultimate
paragraph of article 1338 emphasizes the requirement “that it should take
place with good intentions or good faith” | on all sides and on all parties.

But, what is meant by “private deed” in the broader sénse of the
term, as menﬁoned above, atl present is notl,only the stamped or sealed:
private deed, but also, when necessary, all kinds of “house papers”, like:
family and other kinds of letters, postcards, bills, drawings, etceteras,

which may have “legal value” as instruments of proof.

b. Validity of a Private Deed.

Any Private Deced made between citizens or members of the
communitly is in general, legally binding, although the legal capacity to
adopt any form of legal binding document by one of the parties may be

doubtful, e.g. or regarded as “mentally not normal”. But that is up to the
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Court to decide upon “the shadc or degree” of the legal validity of the

deed, because il depends ou many factors and circumstances.

At any rate, any private Deed is legally binding, but not necessarily
authentic, i.e. it has no absolute power, anybody who has sometihing to do
with the use of it, has the right to doubt the rightfuiness or propriety of
the contenis of the Deed and even the Deed itself, and tile parties
concerned have then to prove its genuinenéss to any incredulous third |
party.

That is one of the reasons that manj' persons who have made a
Private Deed can later on come to a Notary to “register” the Deed. By this
registration the Notary guarantec the date of this private deed only.

A Notary can also legalize a private deed , in the Icgalizatidn process,
all parties or their proxies, with power of attorney, should be present. Thes
Notary has then to examine and to verify every legal aspect of the Private
Dced, including the legal identity of the persons involved, and when the
Notary is satisfied with or about the legality or the propricty of the Private
Deed, he reads out this Private Deed to them, after which they put their
signature, and the Notary can then enter thé Deed into his “Legalization”
of Private Deeds.

The registered and legalized Private Deeds are then provided with a
registrationflegalization number and seal “registration” or “legalization”,
by which the Notary guarantecs its genuineness.

Some writers call this “lcgalization/rcgiétration” on “anthentication”
of the Deed, but many Jurists disagree, since it does not really
authenticate but merely legalizes and registers the deed, whose substantive

validity or invalidity remains intactl.
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c. The Official/Notarial Deed.

. The Official/Notarial Deed when duly established is automatically
and legally authentic, i.e. genuine and, as such, is absolutely accepted as
true.

Anyone or any parly who has doubtr; about its genuine or legal

validity has to come with solid proofs to support his arguments. And it is

then up to the Judge to decide.

But norially, no one will doubt the genuincness of an Indonesian
Notarial Deed, as the Notary is under constant control or supervision of
so many sides, including the general public.

In making his Deeds the Indonesian Notary has to follow as strictly
and rigidly as possible all rules, principles, procedures, regulations,
government policies, International Conventions, and relevant State Laws.

Although Indonesia has an “open system or freedom of contract”,
any contractual deed however, in form, formal and content, should be
made properly within the limits set by Law.

Any form or kind of violation of the rules, principies, ‘rcgulations,
and laws, can result in nullification of the Deed. The Indonesiﬂn Notary is
therefore, in general, very caution and conscious about i(, in order to

uphold his dignity and the trustworthiness of his professional integrity.

d. Validity of the Notarial Deed.

As stated earlier, the Notarial Deed, provided that it has been made

correctly and properly, is automatically “authentic”.
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The main differences between a Private Deed and a Notarial Deed

are as follows:

a.

Notarial authentic Deeds always have a “fixed” and certaiﬁ date;

executed before and read out by the public authority/Notary;
done at the place where the Notary has an office and attested by
at least two witnesscs, while that is not the case with Private
Deeds;

The engrossment of an authentic Notarial Deed (Grosse akte).
especially the deed of “Acknowledgment of indebtedness “ which
on the top of the deed contains the words “In the name of the
almighty God” (“Demi Keadilan Berdasarkan Ketuhanan Yang
Maha Esa”) has executorial power. This kind of Notarial deeds
accompanied. by original deed of mortgage (akte hipotik/
sertipikat hipotik) made by a Conveyancer (PPAT/Pcejabat
Pembuat Akta Tanah), according to article 224 of the New
Indonesia regulation, has the same executorial power as the
judicial decision of a Court of Law.

Usually an Indonesian Notary not only functions as public
officer/Notary, but also as Conveyancer, this Conveyancer is one of
the public officers nominated by the government,(after passing
the special Agrarian examination held by the Departement of
Agrarian) he/she is the only one having the authority to execute
all kinds of transactions concerning land. Hence Private Deeds
concerning land transactions in Indone;sia are not per se valid;
Authentic Notaries Deeds can never go as tray in practice, while the

availability or existence of Privale Deeds cannot be guaranieed.
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As far as the validity of the authentic Notarial Deed as absolute

instrument of proof is concerned, the following can be said about its

probative value.

A distinction should be made between three kinds of evidential

values of authentic deeds :

1. The external evidential value (uitwendige bewijskracht).

This means that any authentic deed, according to article 1875 of the
Civil Code, has sui generis absolute evidential value, a Private Deéd only
has evidential value when the parties concerned acknowledge in due form
the truth or the existence of it, and not when challenged and rejected by
one of the parties. |

But the authentic Nofarial Deed has a public character with
immediately full evidential value, as the Laiin maxim goes “acta publicq

probant se ipsa”.

2. Formal evidential value (formele bewijskracht).

This formal evidential value of an authentic deed, according to the
ruling legal theory in Indonesia, is derived from the logic tha( the duly and
formally written statement of a public officer who is sworn-in like a
Notary, about the true existence of a deed ought to be trusted. Otherwise,
the theory says, the officdal Oath taken by the Notary becomes

meaningless.

It is for this reason that candidate Notarics should be carefully

selected and (ested on their character, integrity, and family background.
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In general, any official deed duly made by any duly sworn in public

officer should be or ought to be trusted.
Nevertheless, article 263 of the Penal Code provides ways and
means to prosecute any public officer for fdrgery or abuse of authority, if

a forgery lawsuit claim before a private law court fails.

3. The material/substantial evidential value (materiele bewiij skracht).

This theory of matcrial evidential value of an authentlic deed is
derived from the logic that the main purpose of any duly made public
deed is to state facts, to state the truth about the solémnly made
statements or wishes of contending parties. That the Notary is not
allowed o and should not add anything from his own opillion or ideas
other than those approved by the parties concerned in full cénsciousness
without any feelings of compulsion.

The material evidential value of autheritic Notarial deeds is based on

or derived from the provisions of articles 18:70, 1871 and 1875 of the Civil
Code.
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CHAPTER V

FOREIGN INVESTMENT CORPORATION IN INDONESIA

A. The Role of Foreign Investment in Indonesia

No one today denies the importance of foreign investments,
provided that, as a matter of course, the benefits and profits are equitably
shared by the local people in the form of weil—paid jobs and fair treatment
by the foreign owners, and by the home country in the form of ali kinds of
taxes and contributions fo the development of modern cuitural, economic
as well as geographical infrastructure.

The aspiration and expectations, however, are highly iempered by
the fact that Indonesia has (o compete with other Asian countries which
are more attractive to investors in geneial, as capiial today nas a wmore
and more international or global characler, whetiici owned by Aimericans,
West Europeans, Japanese or Taiwanese, or even Indonesiani themselves.

The determining factors concerning attractiveness f01f investment
differ from country to country, from time to time, and from group to
group of capital owners. But the most general are: an effecfive and fai;r
legal system, political stability, attractive monetary and banking system,
adequate infrastructure, reasonable labor costs, and efficient

transportation and telecommunication systems.
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As Indonesia is in hard need for foreign investments, the

Government is sparing no efforts to invite other counlr?ies short of
sacrificing national pride and national interests, as the national character
and nation building process remains to be completed. So most of the
national leaders are concerned with an identity crisis if the negative effects
of the flow of forcign capitals is not adequately under control. The main
visible signs of an identily crisis are stress, frustration, rising criminality
including corruption, prostitution, and the use of drugs. |
With a population of 190 million, an annual growth rate of 1,7 %, a
35 % proporﬁon of population less than 15 years of age, a GDP of $US
150 billion, a per capita income of only $US 770, an average annual real
GDP growth of 6,9 %, 6 % uncmployment rate and possibly higher,
Indonesia has to 4ry hard {o induce foreign investinents as far as possible
and as harmoniously spread as possible throughout tihe 100 main islands

of the archipelago, out of the total 13.000 big and small islands.

B. Foreign Investment Legislation in Indonesia

As discussed above, Indonesia is trying hard to attract foreign
investinents by changing and amending cverything known to be a
handicap to interested foreign investors and owners of capitals, meeting
their demands and suggestions as far as possible, and by dofng 5o trying
to make the investment climate as attractive as possible.

The legal aspect of Indonesian foreign investment policy covers the
following items :
(1) legal b.fxsis;

(2) corporate law,



(3) taxation;

(4) incentives;

(5)  special facilities;
(6) land and building;

(7)  relevant international agreements.

(1)  Legal Basis

The legal basis for forecign investment in Indonesia is stil Law
number 1 of 1967, amended by Law number 11 of 1970. These laws are
designed to give effect to the various deregulatory policics‘ and measures
that have been adopted, time and again, by the Indonesiaﬁ Government.

In addition to this investment law, all companies, including PMA
(Foreign Dirgc( Investment ) Companies, are subject to sectional
(departmental ) indusirial policies as required by thc;corresponding
Ministries. . |

Reference should be made to  the Indonesian government
regulation on Shares in Foreign Investment Corporations number
20/1994 and the Decree of the Minister for Investment/Chairman of the
Investment Coordinating Board number 15/SK/1994 concerning Share
Ownership in Foreign Capital Investiment Companies. The main aspeclts in

this deregulation policies were :

(a)  Foreign partners could be in person/individual or corporation, this
means that every foreign individual or corporation who has the
intention and capital can immediately make investments in

Indonesia.
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(d)
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Foreign partners can possess 100 % shares in all sectors which are

open to Foreign Investors except those concerning public needs,

such as :

1. Seaports;
2. Production, transmission and distribution of electrical power for
public use;

Tele;:ommunication;

Sea Transportation;

Air Services;

Portable Water ;

Railroads;

® N AW

Atomic Reactors;

9. News;

in which Foreign companies must form a Joint Venture with
Indonesian partner, and at least 5 % of the corporation’s share
must be possessed by Indonesian partner in the initial phase; |
The obligation of divestment is that foreign partner are‘ requested to
transfer parts of their shares (o Indonesiain partners after 15 years
of production;

The minimum limit of investiment capital is deleted, so this policy
gives the opportunity for foreign investors ( corporation or
individual ) to invest their capital in smail scales, for example in
component industry, etc;

A foreign company is allowed to scl up a new company with 100 %
of shares owned by it joinlly with another foreign pariner or

Indonesian partner;
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Foreign entities and or foreign individuals are allowed to buy

Indonesian corporation’s shares as long as their activities arc still

-allowed for foreign investments;

The location of project is limited to industrial zones of bounded
zones, but if the investor of this foreign investment can show proof :
of land possession, then the compally,célx use this location as long -
as it is still in the industrial zones; |

The duration of operation permit for ;forei‘gn compahy is valid for
30 (thirty) years, since the company starts to operate and can be
exlended,;

Based on the Deregulation Policy, June 1994, indirect export
through sub-contract system can be considered as direct export.

Any PMA Company is granted a period of 30 years to exist after its
legal formation, and if it makes an additional investment (i.e.
expansion of its project ) within that period, then another 30 years
of continued existence is granted for that expansion. Thus, in
fact, a PMA company can keep growing and expanding and

continuously prolongs its existence for an indefinile period of time.

The Corporate Law.

Corporations werc formerly regulated in Indoncsia by the

Commercial Code, chapter three, from articles 36 to 56.

On 14 February, 1995, a new Corporation Law was enacted

replacing the chapter on Corporation Law of the Commercial Code. This

new Law is far more extensive than the old provisions in the Commercial

Code, and gives more security, more certainty and greater clarity about
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many aspects of the modern corporations, including the public companics

listed in several national and international stock exchanges.

. Government policy on Shares in Foreign Investment Corporations.
is laid down in Regulation number 20/1994, and the Decree of the
Minister for Investment/Chairman of the Investinent Coordinating Board
number 15/58K/1994 concemiﬁg Share Ownership in Foreign Capitzil
Investment Companies. |

A PMA Company is generally established as a joint venture
undertaking between for}eign and Indonesian partners, which has more
opportunities to benefit from Indonesia ihan a pure PMA company with
100 % foreign ownership.

A joint venture PMA Company takes the form of a Limited
Liability Company. called “ PT “ ( Perscroan Terbatas ), which is subject
to the Indonesian Corporate Laws.

A PMA Company in infrastructure projects, e.g. seaports,
electricity generation and distribution for public use, telecommunications,
shipping, airlines, portable water, public railways, atomic energy reactors
and mass media, is established by way of joint venture between foreign
and Indonesian partners whereby the Indonesian share should be at least
5%. |

A PMA Company may be esiablished with 100 % foreign
ownership, provided that after 15 years of commercial operation, the
company starts to be divested, where parts of its shares are sold to
Indonesian individuals or legal entitics, through direct placenient and or

indirect through domestic stock exchange.
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(3) Taxation

The Income Tax in Indonesia is progressive, and this applies to both
individuals and :entcrprises. The income tax rates are 15 % for annual
incomes of up to 10 million rupiahs, 25 % for annual incomes pDetween
Rp 10 million. and Rp 50 million, and 35 % for annual ihéonicS above
Rp 50 million. A sélf—asscssment method is used to compute the tax.

A loss carried over for a period of 5 years is pfovided. For
investments in 13 Provinces of East Indonesia, the loss can be carried
forward up to 8 years. v

Depreciation costs on assels are deductible from the Iﬁconne Before
Tax ( IBT v). Depreciable assets are grouped into fodr categories
depending on the useful life of the assets. ;

Investors have the choice between the straight line method ( for
periods of less then 20 years ) or the fast declining balance method (
except for buildings ).

The depreciation rates, determined according to the useful life and

utilization, arc as follows :

Useful Life Rate |

--- less than 4 years ' 50 % reducing bélancc
--- between 4 - 8 years 25 %o reducing balance
--- exceeding 8 years 10 % reducing balance

For buildings the depreciation rate is 5 % using the straight line
method.

10 % Value Added Tax ( VAT )is applied to importls in normal
cases, for manufactured goods and most services, but foreign investors

may apply for attractive reductions for “ own ( project ) use “ items. -
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There is also a 10 % - 35 % sales Tax on luxury goods whenever

‘applicable on purchase. Tourists and foreigilers ( without residential

status) may be exempted {rom this tax.

Payments of dividends, interests, and technical and management

fees for services performed in Indonesia to Indonesian and non-

Indonesian residents are subject to withholding tax, as follows :

@

Payments to Indonesian residents in general 15 %
For technical and management services 9 %
Payments to non-Indonesian residents 20 %
Incentive

All investment projects approved by the Investnent Coordinating

Board ( BKPM ), PMA as well as PMDN ( domestic capital mvestmmt ),

including expandmg PMA and PMDN Compames to produce similar

products with an excess of 30 % of mstalk;d capacities or diversification

of products, will be granted with the following incentives :

(a)

(b)

(©)

Exemption or relief from import duties and levies on

(i)  capital goods ( machinery, equipment, spare parts, auxiliary |
equipment ) imported,

(i) raw materials imported for the purpose of two years full
production (accumulated production fime );

Exemption from Transfer of Ownership Fee for Ship Registration
Deed or Certificate made for the first time in Indonecsia;

Deferred payment of Value Added Tax ( PPN ) and Sales Tax on
“.luxury goods “ Ppn ( Barang Mewah ) arriving with imported

Capital Goods directly related to the production process,

- e e e
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(d) Postponed payment for up to 5 years, of PPN and Sales Tax on

“luxury goods “ arriving with Capital Goods imported by PMA or
PMDN companies engaged in the ﬁield of hotel, office Puilding,
shopping center, and public transportation;

Special incentives are provided for Exporting Manufat!:t.ures, eg.

(i) Restitution of import duty and import surchargje on imporied
vgoods and materials for the n.mnufacturing of products for
export.

(i) Exemption from VAT and Sales Tax on Luxury Goods and
Material purchased domestically for the manufacturing of
products for export. ‘

(i) Theimport of any amount of raw materials needed for the

manufacturing of Export Products.

(5) Special Facilities |

Bonded Zones ( Kawasan Berikat ) and Export Processing
Enterports (EPTE ) are established to locate Industrial Companies for
Export Products. These companies are exempted from the import duty,
import surcharge, excise, income tax, PPN and Ppn (Barang Mewah), for
imported capital goods and equipment. 25 % of their products may be
sold to local markets after paying all due normal import duty, customs
duties, efceteras. 5 % of raw material may be sold as “ scrap or waste “ to
the local market.

The above mentioned exporting companics are also qllowed Lo lease
their own machinery and equipment to their subcontractors located

outside the Bonded Zone or without EPTE Status, for a maximum of two
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years in order to further process their own products beyond the bonded

Zones.
They are also exempted from VAT and Sales Tax on “ luxury
goods” on the delivery of products for further processing from their own

subcontractors outside the Bonded Zone and EPTE, or the other way

around.

(6) Land and Building

As there are in Indonesia, according to Indonesian Agrarian Law
number 5 of 1960, “ freehold land rights “, a special way out is created
to enable companies which need land, in the form of three tyi)es of rights
attached to land for use by any Company in Indonesia, wheﬂmr national
or forcign.

The above mentioned rights on land arc as follows :
(a) The Land Cultivation Right (HGU) -

This HGU is the right to use a plot of state-owned land for
purpose of agriculture, e.g. plantation, fishing ground, ;cattle farm
vand mcadow. \

By law, land title for cultivation is granted for a maximum
period of 35 years, but may be extended to sixty years if the iand is
properly used and managed. |

The title of the right to cultivate land is given only: to
Indonesian partners or to legal entities domiciled in Indonesia,
including PMA Companies. With the approval of the government ('
corresponding Minister ) it can be used as a collateral, or

transferred to a third party;
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The Right of Building on Land ( HGB) _

HGB is the right to build or to construct, and to own the
buildings, on a plot of land that a person has “ purchased “. The
title is granted for a maximum period of 30 years, which can be
extended for another 20 years.

The HGB title can only be granted to Indonesian individuals,
and or to legal entities domiciled in Indonesia, including PMA
Companies. The HGB title can be used as collateral, or transferred
to a third party. Government approval is not needed;

The Right of User ( Hak Pakai, HP ).on Land

This right is the least extensive among the three. Butit can be
used for any legal purpose for a certain period of time, depending
on the negotiations with the “ owner “ of the land, or with the

government, if it is state-land ( tanah negara, tanah daerah),

usually a Local Government.

Foreign investors who obtained miniﬁg contract from the Minister
of Mines and Energy, or forest exploitation rights from the Minister
of Forestry, can automatically use the land within their “ concession
“ boundaries for purposes directly related to their business license.
If, however, investors want o use the land for different purposes,
then special applications should be filed to the Ministry concerned.

Such acquitted rights have no collateral value to the right-helder.

Relevant International Agreements
Indonesia has concduded bilateral agreements with Denmark,

Norway, Belgium, Switzerland, France, United Kingdom, Germany,
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Taiwan, Republic of Korea, Italy, Vietnam, Finland, Tunisia, -

Hungary, The Netherlands, Luxembourg, Rumania, Poland,
Australia, and the five other Asean countries, to guarantee
investments made by the nationals of those countries.

The guarantee covers compensation in case of
nationalization or expropriation, damages or losses caused by
incidents of war, revolution or insurrection, and payments for any
approved remittances pursuant to the investments in case of non-
convertibility of the currency.

In order to create a favorable international investment
climaté, Indonesia has also signed multilateral agreements, thereby
promoting foreign direct investments in Indonesia. Indoﬁesia has
rafified the Washington Conventions 1965, and has accepted the
jurisdictions of ICSID arbitration and conciliation.

Within this “ promotion “ context Indonesia has become a -
member of the Multilateral Investment Guarantee Agency (MIGA)
which will protect investments against various political vrisks;
Intellectual Property Rights ' |

Indonesia recognizes the importance of intellectual property
rights (o be protected.

Indonesian Law on Trade Marks, Copy Rights, and Patents
is consistent \irit.ll infernational standards;

Double Taxation Avoidance Agreements

To avoid double taxation on certain incomes, e.g. profits,

dividends, interests, fees, and royalties, Indonesia has signed

agreements with 22 countries : United States, United Kingdom, Ger
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many, The Netherlands, Belgium, Austria, Denmark, Norway,

Sweden, Australia, New Zealand, Canada, Swdtzerland,i.]apan,
South Korea, India, Bulgaria, and Ascan countrics. |
Withholding (ax rates applied to residents of thcsé countries
signing tax treaty with Indonesia, may be reduced on the based of
the prbvisions of the particular tax treaty;
Immigration Agrecments |
Tourists and business visilors from The N ctherlaﬁds,
Germany, France, Belgium, Britain, Luxembourg, Italy;, Spain,
Greece, Denmark, Sweden, Finland, USA, Caninda, Aus?lralia,
Norway, Iceland, Australia, Switzerlzind, New Zealand, Japan,
Republic of Korea, Ireland, and the ASEAN countries, do not "

require visa for a maximum stay of (wo montls. This visa is,

however, not extendable.

Other kinds of visa are fairly easy to obtain if duly requested.

The Foreign Investment Affairs
The Agency For Investment Affairs

The Tnvestment Coordinating Board, headed by the Minister
for Investment Affairs, is the central agency responsible for the
formulation of the national policies and planning, promotion,
licensing, control and evaluation. The investinent approvals, and
consecutively, the operational licenses, arc issued by the BKPM. Its
authority is based on delegations from 13 scctional Ministers

responsible for the national administration ol the respective sectors.
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The investment approval includes the granting of incentives

and facilities. Investment in this regard refers to any direct capital
investment which is made within the framework of Law number 1 -
1967 on Foreign Capital Investment, and Law number 6 - 1968 on
Domestic Capital Ipvest.lnent.

After the approval letter from the BKPM is obtained,
regional permits must be requested to the Governor/Head of the
Province through the BKPMD, the Regional Investment
Coordinating Board, namely : |
(i)  Location permit;

(i)  Building permit,

(iiiy Nuisance Act permit,

(iv) Working permit for expert employees;
(v) Land title (HGU and or HGB).
Application and Approval Procedures

To apply for a New Investmeht approval, foreigq investment
applicants have to complete and submit to BKPM two copies of an
application form called : Form Model I/PMA, and onevcopy to the
relevant BKPMD.

For foreign investment projects to be located in Bonded
7ones, investors should submit the application through the
respective Bonded Zone Authority. There are several documents
that should be attached to the Application Form, namély :

(i) Power of attorney to sign/submit the Application;



(i)  Articles of Association of both foreign and Indonesian
cohmanics. If the partners are individuals, a Citizen
Identification Card is necessary; |

(i) Tax Registration Code Number Identification Card ( NPWP )
for the Indonesian Company or Individual;

(iv) Joint Venture Agreement ( by notarial deed ) and Technical
Agreement (if applicable);

(v)  Description of the production process ( flow chart, block
diagram, eclceteras),

(vi) Description of business activitieg ( of the services sector ).

FFailure to submit these documents completely could lcad to delay in

the granting of the BKPM Approval. |

Itis for BKPM to process, study and evaluate the above-mentioned

documents in terms of suitability to sectoral policies, technology, market,
and finance. Some discussions and ncgotiatiqns are sometimes necessary.

After  the evaluation process, | BKPM  shall  submit a

Recommendation Letter to the President to obtain (he Presidential
Approval. Based on this Presidential Approval, BKPM shall issue a
Notification Letter of Presidential ‘Appr(_wal ( SPPP )to, the foreign
Investor, with copies to the related Ministers and Embassies. |

Normally, the whole process will take 4 - 6 weeks.

D.  The Joint Venture Agreement | |

The Joint Venture Agreement is the f{inished or final broduct of a

series of discussions and negotiations between candidate Forcign and
Indonesian Partners, and will becomye part of the . Articles of

. . ; « ! . .
Incorporation of the Joint Venture Company in a Notarial Deed. But

{
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_ before that occurs, the Joint Venture Agreement is first dl'ziwn up.in the

form of a Notarial Deed for approval by the BKPM, and tl{len used as a
basis to establish the Joint Venture Company. There is ﬁ%o prescribéd
format, but normally the Joint Venture Aéreement consists of :

(1) Name of the planned Joint Venture Company PT;

(2)  Main Line of business, with relevant technical description;

(3) Business Philosophy in brief;

(4)  Project Location;

(5) Estimated Amount of Total Capital Investinent in US Dollars;

(6) Composition of Share Ownership;

(7)  Planned Composition of Directors, and Board of Supervisors.
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CHAPTER VI

NOTARIAL DEED OF ESTABLISHMENT OF
FOREIGN INVESTMENT CORPORATIONS

a. Indonesian Corporation Law

All foreign investment corporations should be constituted in the
form of a PT or Perseroan terbatas, the Indonesian term for Limited
Liability Company. There is in Indonesian law 1o distinction between a ¢
BV “and “NV “ as in Holland, or between a * GMb{l “ and a “ AG “ as
in Germany. But with the enactment on 14 February, 1995, of a new Law
on the new form of PT, there will be in the near future a “ private PT “
which cannot sell its shares to the public, and a “ public PT “ which can

sell its shares or certificates to the public through the Stock Exchange.

Introductory remarks

A perseroan Terbatas ( PT ) or limited liability company is under
Indonesian law ( and in the new Law ) a company with fixed capital
divided into shares. These are held by persons ( individuals and or legal
cenlities/juristic persons ) who are liable only to tire extent of the value of
their shares. |

The provisions of the Commercial Code dealing with' the limited

liability do not contain that particular term. The Code uses the ierm
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Naamloze Vennootschap “ ( NV ), i.e. “ association without a name *“

derived from the French term “ societe anonyme “ ( S.A. ). But since the
1950 the deéignation PT (for Perseroan Terbatas = Limited Liability
Company) is common, and now officially used by the new Law of
February, 1995, consisting of 128 articles, whick replaces the provisions of

only 21 (twenty one) articles of the Commercial Code.

Incorporation
(1)  Articles of Ivncorporation

The Articles of Incorporation establishing a PT ruust be drawn up
according to article 7, paragraph 1, of the new Law, in an authentic
notarial deed in the Indonesian national language. In the Commercial
Code, this is provided in article 38. It is a mandafory legal requirement,
and failure to do so renders the act of incorporation null and void.

The Articles of Incorporation contain all matters pertaining to the
existence of the PT, e.g. the rights and duties of the shareholders, the
name of the company, its purpose, its durzition, the doxllicilé, the amount
of total capital, the amount of each share; the number of shares taken by
founders, the composition of the board of directors ( Dewan Direksi ), and
of the board of supervisors ( Dewan Komisaris ), etceteras. A “ director “
in Indonesian law has an “ administration and management “ function.

There is in  Indonesian l.egal System no distinction between
deferent fypes of Articles of Incorporation ( Anggaran Dasar ), i.e. the
document embodying the agreement beiween the pariers
( sharcholders ) with regard to the company, as in other legal systems,

such as England.



63
In Indonesia the Articles of Incorporation and the Memorandum of

Association are put together in one Notarial Deed to be sent to the
Minister of Justice for scrutiny, and after due corrections and alternations
are made, will be approved by a Ministerial Decree. This approval gives to
the company the status of Incorporation.
(2) Name of the Company

The name of the company has to be carefully selected, as every PT
name should be unique throughout Indonesia. Every Notary has to
propose several alternative names to the Ministry of Justice for selection.
Sometimes the Ministry rejects all the proposed names, and comes up
‘with several alternative names to be chosen by the founders of the
company through the Notary.
(3) Founders.

The number of founders or founding members of any PT is at
least 2 ( two ). The founders have to appear preferably in person before
the Notary. Only in special cases may a founder be rebresented by
someone with a proper power of attorney.

(4)  Approval by the Minister of Juslice

Before a PT can start operating as a juristic person or legal
enlity, it must obtain formal approval from the Minister of Justice. The
notarial deed containing the Articles of Ilvl‘corporation is to bé submitted to
the Ministry of Justice as soon as possibie and should be cbmpleted with
every detail required by the Ministry officials concerned. |

In case of a foreign investmen.t corporation thé Articles of
Incorporation should be first submitted by the Notary cotcerned in

“draft” - formm for correction, and after the informal approval, then the
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- notary deed can be presented officially, This is to avoid unnecessary delay,

as foreign investment projects have the highest priority for processing.

The following conditions are to be met for approval :
(i) no serious objection to the establishment of the c0rp0rﬁli0n;
(i) no aspéct against good morals, any religion, or public order;
(iii) no pr(;vision in the Articles of Incorporation against existing Laws;
(iv) atleast 20 % of the authorized capital has been issued;ﬁ
(v) atleast 10 % of theissued capital has been paid up;
(vi) the period when the rémaining stock will be issued has ;béen fixed;
(vii) other conditions according to government policies. |
(5) Registration and Announcement

The founders of a PT have to register the complete Articles of
Incorporation and the Approval of the Minister of Justice into a special
Public Registry maintained for that purpose by the Local Court (
Pengadilan Negeri ). The documents are also to be published officially in
the State Gazette. |
(6) Liability of the Company prior to Registration and Publication'in
the Gazette

According to the view of many Indonesian lawyers at present, the
PT starts having juristic personality status and limited liability after the
official approval of the Minister of Justice, the Registration at the Local
Court, and the Publication in the State Gazette.

Formerly, the view used to be that from the date of the official
approval of the Minister of Justice onward, the PT was already vested
with juristic personality status, and became automatically a limited liability

company. But now, directors and sharcholders have better to wail for the



State Gazette Publication before acting on behalf of the Company, to be

safe and free from personal liability. The Registi’ation at the Local Court
takes but a few days, while the Publication in the state gaiette may take
at least a fortnight.

(7)  Liability of Directors and Shareholders prior to Registration and
Publication |

Prior to Registration and Publication of the official Approval of the
Minister of Justice, the Directors are jointly and severally responsible for
their acts and liable to third partics. Even after the Regiétration and
Publication they remain personally, jointly and severally, liable to third
parties, except in case where their acts have been performed with prior
written approval by one of the members of the Board of ;Supervisors,
preferably by its Chairman or by the Chairman of the Board of
Commissions.

Liabilities of the Sharecholders depénd on the provisions in the
Articles of Incorporation, but in general Shareholders are not allowed to
indulge themselves in business operational activities on 5clxalf of the
company without the cooperation of a Director.

The relationship between a Director and the PT is of a dual nature
in the sense that heis at the same time Embloyee and Agent of the PT.

The respective competence, 1‘esp,0nsi:bilities, and liabilities of the two
positions which by nature are essentially differenl are formulated in thc

relevant Articles of Incorporation in the clearest language possible.
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b. Notarial Deed of Foreign Investment.

There are at least two documents that should be made concerning

fqreign investment in Indonesia, wheré the joint venture agreement
usually made before a Notary, and it is cdmpulsory by law, ﬁamely :
(1) The Joint Venture Agreement, betweeu foreign and Iudonesian
partners, which contains primarily the Articles of Association of the joint
venture company to be established is attached to the Investment
Application submitted to the Investment Coordinating Board (BKPM).

The Notarial Deed concerning the Joint VcnturEe Agreement
contains all‘) relevant details about the agreement renched between the
- forcign andé Indonesian business partners :

(a) that the parties agree to incorporate the company;
(b) the name of the joint venture company to be proposed to the

Minister of Justice;

(¢) legal domicile and objectives;

(d) capital and shares;

(e) the transfer of shares;

(f)  general meelings of shareholders;

(g) management arrangements;,

(h) finance position,

(i)  technical assistance and sale of products;
(j)  time to file for the application for investment;
(k) Effective date, duration, and termination;
) Accounling;

(m) net profits and dividends;

(n) dissolution of the company, and the governing law.
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The Joint Venture Agreement is the product of discussion and

negoliation between the foreign ‘and Indonesian parties. And it is
sometimes advisable to consult the BKPM and the relevant Ministries
whenever specific policy problems arise, before going to o Notary to draw
up and execute the Joint Venture agreement deed.

The Notarial Deed is titled “JOINT VENTURE AGREEMENT?".

(2) The Articles of Incorporation Deed -

The &vocu:xlent for the establishment of the joint venture company,
to be subxﬁitted to the Ministry of Justice for Approval contains the
Articles of Association which form the main part of the Articles of
Incorporation. '

Although. the wording and formulation of the Articles of Association
may be the same as those of the Articles of Incorporation, their functions
are different.

The Articles of Association are intended exclusively for the jqint
business partners, and for public authorities who have the duty to
ascertain the provisions in the Articles of Association in compliance with
the provisionsvvof the Foreign Investment Laws. The Articles of Association
set out the rules by which the company will be administered.

" The Articles of Incorporation, on the otherhand, are formulated for
the Minister of Justice, who alone has the authority in Indonesia to
incorporate, i.e. gives “juristic personality” status, {o associations,

organizations, and corporations which meet the legal requirements.



The Ministry of Justice will scrutiny the text, the sense, tl?i
formulation of every Article, make corrections, suggestions for alter;ationl,
elc. , before giving final Approval.

The Articles of Incorporation and the Official Approval of the
Minister of Justice are o be registered at a special Registry of the Local
Court Secretarial Office, and published in the State Gazette. Then the PT
Joint Venture Company can start officially to operate as a Legal Entity.

The Notarial Deed for the Articles of Incorporation is titled “P.T.
....(followed by the name of the company)...."’

The format of this deed is different from that of ihe Joint Venlure
Agreement which mainly contains the Articles of Associaiion.

The Notarial Deed for the Articles of Inéorporation of the joint
1860 and additional instructions from the Ministry of Justice.

The Articles of Incorporation must include the following items :

(1) Name and Seat of the Company,

(2) Duration of Establishment;

(3) Purposes and Objectives;

(4)  Capital Composition or Structure,

(5) Composition of Shares;

(6) Issuance of Share Certificates,

(7)  Share Registration;

(8) Management Set-up;,

(9) Duties and Powers of the Board of Directors;;
(10) Mectings of the Board of Direc(,ors;' ‘

(11) Duties.and Powers of the Board of Commissioners,
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(12) Meetings of the Board of Commiissioners;

(13) Finance and Financial Year, | |
(14) General Meeting of Sharcholders;
(15) Annual eineeting of Shareholders;
(16) Extraordinary General Meeting of Shareholders;
(17) Place and Notice of a Meeting;
(18) Chairmanship and Minutes of General Meeting of Sharéholdérs;
(19) Quorum, Voting Rights and Resolutions; |
(20) Profits and Losses; o
(21) Reserve Fund;
(22) Alteration of the Articles of Association;
(23) Dissolution and Liquidation;
(24) Concluding Provisions.
It is apparent that the Articles of Incorporation in the Notarial
Deed to be established are more detailed and complete than the Articles of

Association in the Joint Venture Agreement.

¢. Stock of Corporations Going Public

Corporations wishing to “go public’ or (o become a Public
Company, i.e. licensed to sell their share certificates, bonds, promissory
notes, and or other securities to the public, through the Jakarta Stock
Exchange (BEJ/Bursa ecfek Jakarta), have to meet rather rigid
requircments. To obtain this status, they have to apply to BAPEPAM
(Stock  Ixchange Supervisory Board), of the Ministry of Finance,

Republic of Indonesia.
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The Public companies will then become and will be called “Emlttant

of Stocks”, after they obtain the approval of the BAPEPAM, The Stock
Exchange Supervisory Board of the Ministry of Finance. |
To obtain the Approval of the BAPEPAM, public companies have
to satisfy several requirements. Without this approval, tliey canioti enter
and join, or list their stocks in the Jakarta Stock Exchange. The second
stock exchange, and the Surabaya Stock Exchange (BES/Bursa efek
Surabaya). o . " |
Four professnonal agents, and at least one Underwule[ are involved
in the pr ocess of application, before the BAPEPAM will give the Approval
‘as Emittant. Thele musi be lecommendatlons from the followmg
(1) a Notary, registered to BAPEPAM;
(2) a qualified accredited Legal Consultant;
(3) animmaculate accredited Public Accountant;
(4) a qualified Appraiser, accredited to BAPEPAM,; and
(5) an accredited Underwriter, or several Underwriters forming a |
syndicate, which will buy up or guarantee the stock to be emmited.
The essence of the above-mentioned requirements is, in short, an
assurance that “everything”” of or about the business and financial
condition of the public company fo-be, should be “transparant” to the
general public, i.e. information about the state of the business and
financial matters shall be provided to the relevant authoritics and parties
anytime and immediately. This measure is to ensure safe and fair play as
to attract jhvcstors from abroad. Up till now, the BEJ ( Bursa [fek
Jakarta) hﬁs a fairly good reputation among Asian stock markets. But it

depends; of course,
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on other economic factors, e.g. inflation rates, export surplus.

The Notary concerned should, for instance, declare t‘hai no
sharcholder is “affilinted” to any member of the Board of Directors.
There shall be no “affiliation” or family relationship between Directors
and members of the Board of Commissioners or Sharcholder.

“Afﬁliatﬁtm”, according to article 1 of the Decree of the Minister of
Finance number 1548/IKMK.013/1990, is :
a.any family relationship by marriage or descend, hoi‘izont‘ally or
vertically, to the second degree;

b. relationship between a Party towards his employee, his Director or

toward his Commissioner;

c. relationship between a Company and the Party who is, directly or
indirectly, in charge of the control, or is controlled by, or is under the
Control of the Company concerned;

d. relationship between a Company and its Major (Main) Shareholder.

The Indonesian Notary concerned, is further involved in the
process, where Notarial Deeds are to be made for the Articles of
Association of the Public Company, deeds of extra-ordinary share holders
mecting; deeds for certain kinds of securitics, e.g. bonds, s\hares, credit
securities, rights, warrants, and moreover, where notarial Legalization of
copies or phiotocopies of legal documents are required, and there are so
many in Indonesia. | |

Once the public company is ‘accredit"ed to BAPEPAM,‘: it can ent'cr
cither BEJ (Jakarta Stock Exchange) and/or BES (Sur?nbaya Stock
Exchange) which is smaller. To list for both BEJ and BES in Indonesia i§

called cross-listing.
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For listing stock at the BEJ, the public company should have paid

up capital (equity) of > Rp. 7.5 billion, while at BES the minimum
requirement is RP. 1.5 billion. The minimal: number of coinmzon stock to
be listed at BEJ is one million shares, while at BES 300,000 shares. ,

Each of the two Stock Exchanges, BEJ and BES, are l'l!lll by a PT,
a Limited Liability Company, approved and supervised by iBAPEPAIV:I
which is a government hody. | -

The Chairman of BAPEPAM is direcﬂy accountable to the
Minister of Finance. Both BEJ and BES are intended for big companies. |

There is also a Parallel Stock Exchange for small and mediunh
businesses, called the BPI, for Bursa Paralel Indonesia. As it is for smail
and medium businesses, the listing fee is very small, around US$1000,-
average. Nevertheless, the number of listing small and medium companies,
is very small, and BPI runs the risk of incurring to make financial losses.
That is one of the reasons, that BPI and BES are trying to merge like the
Amsterdam Stock Exchange and the Amsterdam Parallel Stock
Exchange, but in any developing country, business mergers are very
declicate matters, for many non-economic reasons.

Aside from the Notary, the Legal Consultant, the Public
Accountant, the Appraiser, and the Underwriters, the Investment funds,
the Investment Consultants, the Investment Managers, the Stock
Brokers, the Investment Banks, the Trust Agents, and Property

Custodians, also play a very important role in the operations of the Stock

Exchange. They are all under control or supervision of BAPEPAM.
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The authority and functions of BAPEPAM, based on Presidential

Decree number 53 - 1990, and Minister of Finance Decree number

1548/KMK.013/1990, are as follows :

a.

h.

to provide the Minister of Finance with recommendations on the
developments of the capital market; |

to provide the Minister of Finance with recommendations
concerning licenses to Stock Exchanges, Security Clearing and
Custodian Houses, and Investiment Funds;

to issue or to cancel business licenses or permits to individuals or
approvals as :

(1) underwriter, stockbroker, investment manager, investment
consultant, stockbroker agent, or underwriter agent, or

(2) Property Custodian, or Security Administration Bureau,

to register, {o cancel, or {o discipline the aclivities of the Professions
supporting the Stock Exchange;

to issue rules and requirements concerning the Listing of Stock, and
announcing its date of effect;

to investigate and collect any information concerning the
relationship between Securities and relevant pérties;

to brief and to provide guidance to all business license holders,

individual permits, the licensing and registration of all professions

relative to the Stock Exchange operations, public comp‘anies, and
the issuers of stock; |

to stop any Issuer of Stock or their publication of adveitiscments
and brochures whenever deemed necessary, and to announce to

the publicifs reasons;
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_BAPEPAM or other relevant License Holder;

| Y
to audit every office, accounting or records, held by Public
Companies or Stock Issuer which are or have been listing to

to report or publish all results of any audit or invéstigatioh, and the

measures that have been taken, concerning Public Companies and

all  License Holders;

to freeze or cancel the registration or execution of securities
transactions;

to act as resort of appeal for parties which are sanctioned by the
Stock Exchange or the Stock Clearing and Custodian House;

to establish regulations on take-overs and mergers of stock from
issuers of stocks who already have made a general offer, or form
Public Companies;

to establish accounting rules and principles for capital market
affairs;

to delegate relevant autllority to other Parties when- and wherever
necessary;

within the framework of authority assigned to BAPEPAM, to
establish  rules and regulations to implement provisions of the
Laws concerning the capital market; and

to take all other measures necessary, with the approval of the
Minister  of Finance, to achieve t.he|obj ectives of this Decree
number  1548/KMK.013/1990.

It is obvious that the Ministry of Finance is undertaking a huge task

to redevelop Stock Exchange in Indonesia.
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Before the war, there were Stock Exchanges in Bétav*ia (now

Jakarta), Semarang, and Surabaya. ‘

During the Japanese Military occupation (March 194;12 - August
1945) all modern businesses were closed, and the stock exchanges were
completely destroyed. |

After the war and struggle for independence (1945 - January,
1950), an attempt was made to revive the stock exchanges through Law
number 15 - 1952, but the business climate and the busincssvlegal systelﬁ
were not favorable. Moreover, too few Indonesian businessmen in thz;t
period were mentally, intellectually, and financially prepared for modern
‘business activities and legal institutions. Political developments since 1955
until 1975, particularly the communist flirtation period 1963 - 1966, have

reduce the redevelopment of any Stock Exchange, good Notarial Services,

and the relevant private, economic and business law, viriually impossible.
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CHAPTER VII
CONCLUSION

From the discussion throughout‘thé preceding chapters, the

following conclusions may be drawn.

1. Although “Notary” as a social, economic, and legal institution, is of
European origin, implanted in Indoncsia as early as 1620, it]is at present,
fully accepted by the Indonesian Society (culturally) and the Community
at large (econoniically, and legally).

Even the reception process of the relevant modern private law,
which is of French and Dutch origin, is now taking pl#xce relativély
smoothly, due mainly (o the fast modernization of the educatiion system of
the young generation through several kinds of programs since 1967, not
to neglect, | ‘. |
the influence of modern TV, cinema, and satellite telecommunication.
After  taking over (or imitating) modex“n lifestyles, and iconsequently
modern patterns of behaviour, modern ways of thinking in money term,
followed by the increase in the use of modern western laniguages, the
general pattern of Cullure is changing rapidly, and interestingly enough.
Modern social, economic, and legal institutions, which were rejected ar}d

widely criticized during the 1959 - 1966 period, are now unintentionally
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and unconsc{odsly, revived at least since 1980. All those “western styl;’v’
institutions have begun to live up again. Particularly the study of law has
bcep revived, based on the study of the Civil Code, the Commercial Code,
and the Law on Notaries, so basic for the Notarial Prdfession, this

renaissance of legal education has drawn more and more Indonesian

students since 1970.

2. The Notary, during the 19th century, was only significant for the
Europeans, the European community, and the European government
officials and civil servants. In the pre-war 20th century period until 1942,
i.e. the invasion of the Japanese, the Notary became a very important
figure in the Indonesian community in the big cities and towns. However,
in that period until March 1942, almost all Notaries were Dulch.

During the Japanese occupation, their offices and the Indonesian
staff were taken over by Indonesians with legal education and training.
After the Japanese surrender in 1947, a 3 - 4 years course was set up lo
educate and train “candidate” notaries (consisting of : Part I : basic
knowledge, Part II : advance theories, and Part III : apprenticeship and

practical examination). The teachers were Dutch jurists in Notarial and

Private Law.

3. By and large, the position and role of Indonesian Not.arics are like
those of their colleagues in continental Western Kurope. The main
difference in their function and daily opera‘tion may consist in, the fact that
they have to comply with Indonesian Private Law, which is, junlike Dutch

Private Law, pluralistic in nature. Thus, the Indonesian Notary has to
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work and operale with pluralistic private law, including Adat Law and

Muslim Marital Property Law instead of pure European Civil Law, as for

instance, Dutch Private and Notarial Law.

4. The Indonesian Notary at present has, by and large, a very varied
assortment of duties, obligations, and functions, and is even involved in a
variety of social happenings and or occas;ions (lottery, prize: winning quiz,
etc.), where people demand “honesty, reliability and fairness”, amidst a
community where the power game plays a role, neglecting the rules of law

and ethics, and sometimes also morals.

5. The most important product of the Notary, however, vis the Notarial
Deed, which is by law, automatically an authentic legal docujncn t.

It seems that in Indonesia, the demand for authentic papers and
documents is increasing rapidly along with economic progress and the
increase in variely, quality and quantity of modern busincs;s activities and

transactions.

0. In addition to the growing number of urban arcas, the enactment
of new Laws, e.g. the Banking Law, the Insurance Law, the Labor Law,

the Corporation Law, the Pension Funds Law, etc. also entrance the

need for more Notaries.

7. With a sharp increase in the number of foreign investnmients during
the last decade, especially after ratification by the Indonesian governn:lent

on November 2ud 1994, of the World Trade Organization (WTQ), which



‘was set up by Marrakesh Decree on 12 - 14 April 1994 concerning GATZF?
the regulation of GATT in investment matters which was ;trad'itionally
known as TRIMS ( Trade Related Investment Measures) would soon
enter into force. These international instruments give grea;ter role for
Indonesian Notaries in a more active scem{lrio of international trade and
investments.
In particular,
a. WTO is expected to begin operat.io;l not later than July 1995;
and » |
b. GATT 1994 signatories must repeal ail invesument laws which are
in consistant with GATT 1994; for developing cotuiriries, this may be

achieved as late as five years after the establishment of WTO.

Thus, in the year 2000, it is expected that more foreign investors will
come to Indonesia and the Role of Indonesian Notaries in the making of
Deeds will assume still greater significance, parlicularly as Notarial Deed

have become part and parcel of the body of instruments of legal certainty

in Indonesia society.
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THE PRESIDENT OF THE REPUBLIC OF INDONESIA

LAW NUMBER 1 OF 1967
Concemning
FOREIGN INVESTMENT

.THE PRESIDENT OF THE REPUBLIC OF INDONESIA >

Considering :

a.

that, throughout the territory of this country, as
a blessing of God, potential economic resources are
found abundantly which have not yet been
transformed into real economic strength because of,
among other things, a lack of capital, ex~ . enceand

technology.

that the Pancasila is the spiritual basis for the
development of the Indonesian economic system

and should always be reflected in economic policy.

that economic development requires transformation
of potential economic resources into real economic
strength through investment, utilization of
technology, expansion of knowledge, improvement
of skills, and increases in organizational and
manaeerial ability;

that efforts to overcome economic decline and
further develop our economic potential should be
based on’the capabilities and capacities of the
Indonesian people themselves;

that nevertheless this principle of relying on our
own capability and capacity should not lead to
reluctance to make use of foreign capital,
technology and skill, so long as these are truly
devoted to serving the economic interests of the people
without causing dependence on foreign countries;

that foreign capital should be utilized to maximum
'advantagc in order to accelerate the cconomic
development of Indonesia, as well as utilized in other
fields and sectors, where Indoncsian capital for the
time being is not yet béfrxg employed;

1
!
g that it is imperative to devise clear requlations in
order to fill the need for capital for national
development, as well as to avoid uncertainty on the

part of forcign investors.

In observance of :

1. Article 5 section (1), article 20 section (1), article
27 section (2) and article 33 of Constitution.

2. The Decree of the Provisional People’s Consultative
Assembly of the Republic of Indonesia No. XXI1l/
MPRS/1966 cocerning the reform of the basic |
policies on the Economy, Finance and Development.

" 3. Note 1 of the MPRS of 1966 concerning Foreign

Policy based on the Pancasila.

4. Law No. 5 of 1960 concerning the Basics of
Agrarian Regulation.

5. Law No. 37 Prp. of 1960 on Mining, and Law
* No. 44 Prp of 1960 on Oil and Natural Gas.

6. Law No. 32 of 1964 conceriting Regulations on
Foreign Exchange Transactions.

With the approval of the Gotong Royong People’s
Representative Council, has decided;

To enact :

THE LAW CONCERNING FOREIGN INVESTMENT

Article 1 .

Investment in this Law denotes only direct investment of

- foreign capital made in accordance with or based upon

the provisions of this Law for the purpose of carrying on
an enterprise in Indonesia, with the understanding that
the owner of the capital dircctly% bears the risk of the
investment. |



. Article 2
Foreign Investment in this Law means ;

a. foreign exchange which does not form a part of the
foreign exchange resources of Indonesia, and which
with the approval of the Government is utilized for
financing an enterprise in Indonesia.

b, equipment for an enterprise, including rights to
technological developments and materials imported
into Indonesia, provided the said equipment is not
financed from Indonesia foreign exchange resourccs.

C.  that part of the profits which in accordance with
this Law is permitted to be transferred, but instead
is utilized to finance an enterprise in Indonesia.

CHAPTERII
LEGAL FORM, DOMICILE AND
AREA OF AN ENTERPRISE

Article 3

(1) An enterprise as intended by Article 2, which is
operated wholly or for the greater part in Indonesia
as a separate business unit, must be a legal entity
organized under Indonesian Law and have its domi-
cile in Indonesia.

(2) The Govermmnent shall determine whether an
enterprise is operated entirely or for the greater part
in Indonesia as a separate business unit.

Aricle 4

The Government shall determine the operaling area for
foreign capital enterprise in Indonesia, int accordarnce with
national and regional economic developments, the type
of enterprise, the amount of capital to be invested and the
desires of the capital owner.

CHAPTER 11
FIELDS OF ACTIVITY FOR FOREIGN
INVESTMENT

Article 5.
(1) The government shall determine the fields of
activity open to foreign investment, according to an
arder of priority, and shall decide upon the

conditions to be met by the investor of foreign
capital in cach such ficld.

(2) The order of priority shall be determined whenever
the Goverment prepares medium and long-term de-
velopment plans, taking into considerations devel-
opments in the economy and technology.

Article 6.

(1) Fields of activily which are closed to foreign
investment exercising full control are those of
importance to the count@ and in which the lives of
a great deal of people are involved, such as the
following. !

harbours; : :
production, transmission and distribution of
electric  power for the public.

c. shipping;

d. telecommunications;

c.  aviation;

[ drinking water;

g public ratlways;

h.  development of atomnic energy:

i nass media.

(2) Industries performing a vital function in national
defence, among others, the production of arms,
ammunition, explosives, and war equipment, are
absolutely prohibited to foreign investment.

Article 7

In addition to those mentioned in Article 6 section (1),
the Government-may determine certain fields of activity
in which foreign capital may no longer be invested.

Article 8.

(1) Forcign investment in the field of mining shall be
carried out in cooperation with the Government on
the basis of a work-contrac (“kontrak karya”) or other
form in accordance with revailing regulations.

(2) The system of cooperation on the basis of work
contract or other form can be implemented in other
fields of activity which will be determined by the
Gouvernment,



CHAPTER IV
.MANPOWER

Article 9.
The owner of foreign capital has full authority to
appoint the management of the enterprise in which his
capital is invested.

Article 10
Forcign capital enterprise are required to meet fair nceds

for manpower with Indonesian nationals, except in
cases mentioned in Article 11.

Artele 11

Forcign capital enterprises are allowed to bring and em-
ploy foreign managerial and expert personnel in positions
which cannot yet be filled by Indonesian nationals.

Article 12
Foreign capital enterprises are required to conduct and/
or provin-ie regular and systematic training and
educational facilities in Indonesia and/or abroad for
Indonesian nationals with the aim of gradually replacing
foreign employees by Indonesian nationals.

Article 13

The Government shall supervise lhe execution of the
provisions of Article 9, 10, 11 and 12.

CHAPTERV
USE OF LAND

Article 14

To meet the requircments of foreign capital enterprise,
land may be provided, with the right of construction, the
right of exploitation, and the right of use in accordance
with prevailing requlations.

CHAPTER VI

CONCESSIONS ON TAXES AND
OTHER LEVIES

Article 15

Foreign capital enterprises are granted the following
consessions ont taxes and other levics

a. Exemption from :

1. Company tax on profits during a specified
period not exceeding five years from the
monment the enterprise commences production.

2. Dividend tax on that part of accrued profits
paid to shareholders, as long as these profits are
earned during a period not exceeding five years |
from the momment the enterprise commences
production.

3. Company tax on profits rcferred to in Article
19 subsection (a) which arc reimvested in the
enterprise in Indonesia, for a specified period
not excceding five years from the time of
reinvestment.

4. Import duties at the time of entry into
Indoncsian of fixed assets such as machinery,
tools or instruments needed for the operation
of said enterprise.

5. Capital stamp duties on the issuance of capital
originating from foreig}: investment.

b. Relief:

1. In the levy of company tax through a proporticnal
rate of not more than 50% for a period not cxceed-
in:gfive years after expiration of the examption pe--
riod as intended by section (a) sub 1 above.

2. By off-setting iosses suffered during the period of
exemption intended by section (a) sub 1, againts
profits subject to tax following the period mentioned
above.

w

By allowing accelerated depreciation of fixed assets.

Article 16

(1). The consessions on taxes and other levies mentioned

in Article 15 shall be granted after consideration of

the priority on fields of activity as intended by
Article 5. ‘

(2). Besides the concessions on taxes and other levies
referred to in section (1) of this article, additional
privileges may be granted by Government Regula-
tions to any foreign capital enterprise which is
extremely important for economic developmient.



Article 17
Execution of the provisions of Article 15 and 16 shall
be stipulated by the G'overnment.

CHAPTER VII
DURATION OF FOREIGN INVESTMENT,
RIGHT OF TRANSFER AND REPATRIATION

Article 18

Every permit for investment of foreign capital shall specify
the duration of its validity, which shall not exceed 30
(thirty) years.

Article 19

(1) Foreign capital enterprise shall be granted the right
of transfer in the original currency of the invested

capital, at the prevailing exchange rate, for :
!
a.  provits accuring to capital subtraction of taxes

and other financial obligations in Indonesia;

b. costs related to the employment of foreign
personnel working in Indonesia;

¢.  Other costs which shall be subsequently
determined;

d. depreciation of fixed assets;

€. compensation in case of nationalization.

(2) Transfer prosedures shall be subsequently deter-
mined by the Government.

Article 20

Transfers constituting capital repatriation can not be
permitted as long as the concessions concerning taxes
and other levies.as mentioned in Article 15 remain in
cffect. The implementation of this article shall be futher
regulated be the Government,

CHAPTER VIII
NATIONALIZATION AND COMPENSATION

Article 21
The government shall not wundertake a total
nationalzation/revocation of ownership rights of foreign
capital cnfcq;ris'es, nor take steps to restrict the rights of

control and/or management of the enterprises concerned,
except when it shall be declarated by Law that interest of
the State requires such a step.

Article 22

(1) In case of the measure referred to in Article 21, the
Government has the obligation to provide
compensation, the amount, type and method of
payment of which shall have beeit agreed upon by
both parties, in accordance with valid pricipples of
international law.

(2) - If no agreement can be reached between the two
parties with regard to the amount, type and method
of payment for compensation, arbitration shall take
place which shall be binding on both parties.

(3). The Arbitration board shall consist of three persons,
one appointed by the Governinent, one by the owner
of‘ the capital, and a third person as chairman
selected Jointly by the Government and the awner of
the capital. '

. CHAPTER IX
CQOPERATION BETWEEN FOREIGN
AND NATIONAL CAPITAL '

Article 23

(1). In the fields of activity open to foreign capital,
cooperation may be effected between foreign and
nationai capital, with duc consideration to the
provisions of Article 3. ‘

'

(2). THe government shall further determine the fields
of activity, forms and national capital, utilizing
foreign capital and expertise in the fields of export
and the production of goods and services.

Article 24

Profits obtained by foreign enterprises resulting from
cooperation belween foreign capital and national capital
as mentioned in Article 23, after subtraction of taxes
and other obligations payable in Indonesia, are
permitted to be transferred in the original currency of the
Soreign capital invested.



Article 25

The provisions of this law regarding tax concessions and
guarantees reyarding natinalization and compensation
arc also valid for foreign capital mentioned in Article 23.

CHAPTER X
OTHER RESPONSIBILITIES OF
THE FOREIGN INVESTOR

Article 26

Foreign capital enterprises are obligated to manage and
control their enlerprises in accordance with the
principles of good business administration without
“harming the interests of the State.

Article 27

(1). Enterprise mentioned in Article 3 of whick the
capital is entirely foreign, are obligated to provide
opportunities for participation by national capital,
following specified period and in proportions to be
determined by the Government.

(2). When participation as intended by section (1) of
.article is effected by selling pre-existent shares, the
proceeds of such can be transferred in the original
currency of the foreign capital concerned.

CHAPTER XI
OTHER PROVISIONS

Article 28

(1). Provisions of this Law shall be implemented by
coordination among the Goverment agencies
concerned in ordér to ansure harmonization of
Government policies regarding foreign capital.

(2). Procedures for such coordination shall be
subsequently by the Government.

Article 29

Provision of this Law shall apply to investment of
foreign capital ¢ffected after this law las come into force,
either in new enterprises or in already existing
enterprises fox expansion and/or modernization.

CHAPTER X1I
TRANSITIONAL PROVISION
Article 30
Matters not yet regulated in this Law shall be

subsequently stipulated by the Government.

CHAPTER X1Ii
FINAL PROVISION

Article 31

This Law shall take effect on the day of its enactment.
In order the every person may be in formed premulgation
of this Law is ordered 1hrough pubiicatior: in the State
Gazette of the Republik of Indonesia.

Enacled in Jakarta
on January 10, 1967

THE PRESIDENT OF THE
. REPUBLIC OF INDONESIA

sgd
. ' SUKARNO

Promulgated in Jakarta
on January 10, 1967

STATES SECRETARY OF THE
REPUBLIC OF INDONESIA



ELUCIDATION OF LAW NUMBER 1 OF 1967
concerning
FOREIGN INVESTMENT

GENERAL ELUCIDATION :

For scveral years our economic situation has been marked
by a continuous decline of the People's buying power in
the conspicuously growing differnces in living standards.
Such a distressing situation not be allowed to continue
and should tnercfore be immediately halted.

The provisional People’s Consutative Assembly has
decrced that among other national problems, the main
priority should be given to improve the economy of the
People and that the way of facing economic problems
should be bascd on ~ational and realistic economic
principles. Strictly adhering to this decree of the Provi-
sional People’s Consultative Assebly, steps must be taken
immediately to improve the economic fate of the people.

Our economic problem is the problem of increasing the
prosperity of the People by increasing the production of
goods and services, and furthermore the problem of
secking a just distribution of goods and services
resulting from such production achieved through
invesment, utilization of technology, increases in
'knowledgc, improvement in skills, and upgrading
organizational and managerial capabilities. In this respect,
invesment plays a very important role.

In halting the economic decline and in accomplishing
cconomic development, the important principle which
should be held to firmly is that all efforts should be based
upon the capability and capacity of the Indonesia people
themselves Yet this principle must not give rise to
reluctance to utilize the money and skils of foreigners as
long as they are truly devoted to serving the cconormnic
interest without causing dependence on foreign countries.
Based on this rational and realistic starting point as set
Jorth above, this law concerning Foreign | nvestment has
been enacted. To achive the aforementioned purpose, this
Law grants exemptionfconcessions on taxes and other

facilities to forcign capital. Nevertheless, this law does
not open up all fields of business to foreign capital.

Dontination of foreign capital as known during the
colonial period must automatically be avoided. vital

enterprises which control the life of the people remain
closed to foreiyn capital (see Article 6).

In each permit for foreign investment, a period of
validity is fixed which cannot exceed 30 yers. Besides, in
deterning which fields of activity foreign capital will be
allowed, the Government shall fully obscrve the existing
development plans which will be prepared by the
Government (Article 5).

In this matter one may not forget that land, natural
resources and the sincerity of the Indonesia State and
nation can also be calculated as valuable capital.

The investment of foerign according to this law may be
carried out in the form of enterpriscs in which one hendred
percent of the capital initialy concist of cocperation
between foreign capital and national capital.

With regard to the provisions of Article 27, the
Government will also determine which fields of activity
may be undertaken only through cooperation with
national capital (Article 5 section 1).

ELUCIDATION ARTICLE BY ARTICLE

Article 1

Differing from the credit whereby the borrower bears the
risks of utilization, in foreign investment the investor
bears that risk. This Law only regulate credit matters. In
that connection it is necessary to point out the possiblity
of forcign capital alone being employed in one enterprise
or alternatively of forcign capital alone being employed
in an enterprise in cooperation with national capftal.



Article 2.

Forcign capital in this Law shall not only take the form
on foreign currency, but also shall conssist of fixed assets
needed to operate an enterprise in Indonesia, inventions
owned by forcign person/bodics used in the enterprise in
Indonesia and profit which may be transferred to forcign
countrics but is reutilized in Indonesia instead.

Article 3

Investment of capital by a forcigner in his status as an
individual may create dif ficultics in the field of
International Law. By requiring that the enterprise be a
legal entity, there will be certainty with respect to legal
status be an Indonesian legal entity subject to Indone-
sian Law. As a legal entity, there will be certainty with
respect to the capital invested in Indonesia.

Article 4

Through this provision, equitable devlopment can
be strived for throughout Indonesia territority paying
attention to deprived regions, in conformity with the
regional and national and national economic
development plans.

“Article 5

Sufficiently clear.

© Article 6

Sufficiently clear

Article 7

 Sufficiently clear

Article 8

In order to accelerate the execution of economic
development, the Government shall determine which
forms of cooperation between foreign capital and national

- capital will be most beneficial for each field of activity.
- Sucl cooperation may take the form of work-contracts,

joint ventures, or other such forms.

Article 9

The owner offoréign capital is fully allowed to
determine the management of his; cntc}prisc. This is
only proper since the capital investor will want to assign
the nmnigement of the enterprise,to persons trusted
by him. i

In the case of cooperation between forcign capital in
national capital, the management shall be jointly
detcrmined.

Article 10
Sufficiently clear

Article 11

Besides providing training in technical fields a forcign
capital enterprise is obliged to conduct and/or proi:vide
facilities for training and education in the field of
marketing at home and abroad. '

Article 12

Supervition by the Governnent shall be actively and
effectively exccuted.

Artlicle 14

(1) Theprovision of this article, witich enables grants
of I-nd to foreign capital enierprises not only with .
tn abof use, but also with the right of construc-
tion and the right of exploitation, constitutes the
confirmation of the stipulation in Article 55
paragraph (2) of the Law on the Basics of Agrarian
Affairs, in conjunction with Articles 10, 62 and 64
of the Decree of the Provisional People’s Consultive
Assembly No. XXI1I/MPRS/1366.

(2). Inline with the provisions of Law on the Basics of
Agrarian Affairs, Article 35, Article 39 and Article
41, the right of construction can be granted for a
period of at most 30 years which, in the view of the
conrdition of the enterprise and its building, can be
extended for at most 20 years.
The right of cxploitation can be granted for a period
of?25 years. For enterprise which, duc to the kinds of



crops being planted require a longer time, the right
of exploitation by prolonging the right by at most
25 years,

Article 15

Exemtion.

1. Since the activites of an enterprise may be
varied and thus the possiblity of production is
also varied, the period of tax exemption can be
go verned accordingly. The maximum period
of 5 years is regarded as suffucient to give com-
pensation for the expenditures made before the
operation concerned commences production.

According to international criteria, the moment
of startng production is the moment when
the new operation commences producing a
quantity of goods which can be distributed in
the market.

2. Distribution of profits earned during the tax
exemption period are also appropriately
exempted from divident tax.

3. Reinvested profits is treated as new foreign
investment.
Sufficiently clear.

5. In the frame of granting tax exemption to
foreign capital:such levies as sub (a) no.5 shall
not be a cost before a new operation commence
production.

Relicf.

1. Deviating from marginal company tax amount-
ing to sixty percent of the net profit as stipu-
lated by the 1925. Company Tax Ordinarnce,
for a period of time not more than five years
after the period of exemption, a lower tax rate
shall be imposed with a observance to the fields

- of actifity as intended by Article 5 section (1),
The amount of tax within said period of time
shall constitute a proportional rate of at most
fifty percent of the annual net profit,

2. Article 7 of the 1925 Company Tax Ordinance
Stipulates then five years after the period of
exemption, a lower with the profit of the
Jolowing two years. According to the provision
stated in number 2 sub b ithe loss suffered
during the period of tax exemption may be
calculated with profits earned after the period
of tax exemptidn, so that the said loss may be
fully covered.

3. The minister of Finance shall stipulate a table
of depreciation for the fixed assets of the new
foreign capital enterprise with observance to the
fields of activity according to the order of
priority intended by Article 5 section (1).

Article 16

(1).

(2).

The amount of concessions on taxes and other levies
referred to in Article 15 shall be stipulated in
conformily with the priorities in field of activity as
intended by Article 5 and in accordance with the
type of the opcration.

There is a possiblity that a foreign capital enterprise
urgently needed for Indonesia cconomic‘growth can
prove that the concessions on taxes and other levies
as referred to in section (1) are still not sufficient to
perform the operation effeciently and effectifelly.-
Such a case occur if the said 'enterprise requires a
very large capital for investment or for overhead
costs. In such a situation, the Government may grant
other concessions to each enterprise deemed to be so
deserving. Should the Governent issue a Govern-
ment Regulation as intended by Article 16, section
(2), the Government shall contact Parliament.

Provisions concerning concessions on taxes and other
levies as referred to in Chapter VI of this Law shall
also be applied to national capital fields of activity.

Article 17

The Government will henceforth issue further regulations
governing the administration of fax policies.



Article 18

Furthermore the following provisions are stipulated :

1. Foreign capital enterprises should keep separate
books for their foreign capital.

2 In étipulating the amount of foreign capital, the
total shall be reduced by the amount which by means
of repatriation has been transferred.

3. Every year the enterprise ts obligated io submit
a report to the Goverment on its foreign capilal
positiorn.

Article 19 & 20

Foreign caplital enterprise shall be granted permission to
transfer in the original foreign currency after having
operated for a period of time as stipulated by the
Government. The right of transfer consitutes an
incentive to attract foreign investment. All transfer,
except those which are permitted based on Article 19,
letters a, b and c, shall regarded as repatriation of foreign
capital. It is felt to be just that enterprise employing
foreign capital shall not be allowed to repatriate their
capital to the exetent that it involves a transfer of the
depreciation of their capital as long as those enterprises
are still enjoying concessions on taxes and other levies.
It is necessary to explain that transfer of profits from
foreign capital may also be executed during the time that
those enterprises are still enjoing tax concessions and
other levies.

Article 21 & 22

To guarantee a reassuring climate for the operation of
foreign capital invested in Indonesian, in this article it is
stipulated that the Government shall not nationalize
foreign capital enterprises, except if it be necessary in the
interest of the State. Such a measure may only be carried
out by Law and by giving compensation according to the

principles of International Law.

Article 23

The concept of national capital int this Law covers capital
of the Central and Regional Government, Cooperatives
and national private capital. -

Article 24& 25

Sufficiently clear

Article 26

The provision is intended to prevent foreign capital
enterprises from carrying oul activities which harm the
intercst of the State or to prevent them from ot taking
all measures iecessary to manage their operation effec-
tively and efficiently in line with the objective of grant-
ing opportunites to investforei@z capital in Indonesia.

Article 27 .

Sufficeently clear

Article 28

The execution of this Law involues the domains of
several Departments. For that reason it is necessary to
have a simple coordination body which may take the
form of a coucil consisting of the Ministers concerned.

Articles 29,30 & 31

Sufficiently clear. i

SUPPLEMENT TO THE STATE GAZETTE NO.2818



THE PRESIDENT OF THE REPUBLIC OF INDONESIA

LAW NUMBER 11 OF 1970 :
Concerning i

AMENDMENT AND SUPPLEMENT TO LAW NUMBER 1 OF 1967
- CONCERNING FOREIGN INVESTMENT

WITH THE BLESSING OF GOD ALMAICHTY,
THE PRESIDENT OF THE REPUBLIC OF INDONESIA

Considering :

a.

that the overall fiscall policy of the State in
addressing itself to development, comprises : the
increase of Government savings through increase in
revenue, encouragement of saving by the public,
stimulation of investment and production as well as
assistance in the redistribution of income towards
more "balanced and simplified administration.

that in order to accelerate development in Indonesia
it is deemed necessary to create a faborable fiscal
climate for enterprencurs, especially for investor.

that in connection with the ar;tmdments made in
the 1925 Company Tax Ordinance, it is necessary
to bring Law No. 1 of 1967 concerning Foreign
Investment into line with those amendments.

In observance of :

1.

Article 5 section (1), Article 20 section (1) and
Article 23 section (2) of the 1945 Constitution;

The Decision of the Provisional People’s Consul-
tative Assembly No. XX/MPRS/1966;

Law No. 1 of 1967 Concerning Foreign Investment,
The 1925 Company Tax Ordinance as amended and

. supplemented most recently by Law No. 8 of 1970

(State Gazette 1970/No. 43).

With the approval of the Gotong Royong Peoples
Representative Council.

HAS DECIDED :

To enact :

A law concerning AMENDMENT AND SUPPLE-
MENT OF LAW NO. 1 OF 1967 CONCERNING
FOREIGN INVESTMENT.

Arlicle 1

Law No. 1 of 1967 concerning Foreign Investment shall
be amended and supplemented as follows;

I

Article 15 shall be amended in its entirety to rcad as
follows : Foreign capital enterprises which are
operating in the field of activities intended by Ar-
ticle 5 shall be granted tax concessions as follows :

CAPITAL STAMP DUTY

firstly,
Exemption from capital stamp duty on the issuance
of capital orginating freom foreign investment.

* IMPORT DUTIES AND SALES TAX
secondly,

Exémption or relief from import duties and
exemption from sales tax (on import) at the time of

. entry into Indonesia of fixed assets, such as machin-

ery; tools or instuments needed for the operation of
the enterprise. '



1.

TRANSFER DUTIES

thirdly -

Exemption from transfer duties on dedds of ship
registration is offected for the first time in Indonesia
within a period of up to 2 (two) years from the
moment of commencement of production with due
regard to the nature of the 'énterprise.

COMPANY TAX

fourthly,
Concessions in the field of company tax :

a.  Compensation for losses as governed by Article
7 section (1) of the 1925 company Tax
Ordinance.

b.  Compensation for losses suffered during the first
6 (six) years from the time of establishment as
- goverried by Article 7 section (2) of the 1925
Company Tax Ordinance.
c Accelerat"g'on of depreciation to be further
regulated pursuant to Article 4 section (4) of
the 1925 Company Tax Ordinance.

d. Incentives for investment as governed by
Article 4b of the 1925 Company Tax Ordi-
nance.

DIVIDENT TAX
fifthtly,

a.  Excmption from dividend tax for a period of
2 (two) years, counted from the moment of
commencement of production, on the portion
of profit paid out to sharcholders provided the
said dividend is exempt from profit or income
tax in the country of the recipients.

b.  The said 2 years period may be ectended
with an additional tax holiday as governed by
Article 16 section (2).

Article 16 shall be amended in its entircty to read
as follows :

1. The Minister of Finance is authorized to grant
new entitics, which invest their capital in ficlds
of production which obtain priority from the
Government, an exemption from company tax
for a period of 2 (two) years (lax holiday)
counted from the moment the enterprise
commences production.

2. The Minister of Finance may extend the period
of the tax holiday intended by section (1) of this
Article provided the following conditions
are met : :

a.  Should the said investment be able sig
nificantly to increase and conserve the
State’s foreign exch&nge, an additional tax
‘oliday of 1 (one) year shall be grarited;

' b Should the said investment be made
outside Java, an additional tax holiday of
1 (one) year shall be granted;

c.  Should the said investment requere large
amounts of capital, due to the need to

_ develop infrastructurce and/or because the
project faces greater than ordinary risk, an
additional tax holiday of 1 (one) ycn:fshall ,

be granted,

d. In cases which are given special priority
by the Government, an additional tax
holiday of 1 (one) year shall be granted.

In additional to the tax concessions mentioned
in Article 15 and in section (1) and section (2)
of this article, a foreign capital enterprise which
is very much needed for economic growth may
be granted other additional concessions by
Government Regulation.

11 Article 17 shal be amended in its entirety to read

as follows :

The Implementation of stipulation in Article 15
and Article 16 section (1) and section (2) shall be
determined by the Minister of Finance.



Article 2

(1) The old provisigns can be applied fully, upon
request of the party concerned, to application for
investment which are pending a decision by the
Investment Committee.

(2) Investments having already obtained tax facilities
according to Article 16 section (2) may be entirely
reviewed in accordance with the new stipulations.
should a request to the effect be field by the company
concerned.

Article 3

This Law shall take effect on the day it is promulgated.
In order that every person may be informed, promulga-
tion of this Law is ordered to be published in the State
Gaaette of the Republic of Indonesia.

3

Enacted in Jakarta
on August 7th, 1970
THE PRESIDENT OF THE
REPUBLIC OF INDONESIA

sgd.

SOEHARTO
Army General

Promulgated in [akarta,
on August 7th, 1970
STATE SECRETARY OF THE
REPUBLIC OF INDONESIA

sgd

ALAMSYAH
Army Major General

Published in the State Gazette 1970 No. 46



ELUCIDATION OF LAW NUMBER 11 OF 1970 l

concerning .

i

AMENDMENT AND SUPPLEMENT TO LAW NO. 1 OF 1967i
CONCERNING FOREIGN INVESTMENT |

GENERAL

In the context of utilizing the potentials of capital,
technology and skill available in forcign contries to serve
national economic development, Law No. 1 of 1967
concerning Foreign Investment was enacted.

This Law in addition to containing general provisions
and regulation on investment of foreign capital, also con-
tains provision concerning tax exemption and concession
and other facilitics to attract foreign investors.

In connection with the amendments made in the 1925
Company Tax Ordinance to bring it more into line with
the broad outlines of the state policy on taxation in
addressing iiself to development, it is necessary that the

" provisions concerning tax exemptions and concessions
governed by the Foreign Investment Law be made

uniform and brought into conformity with the new
provisions of the 1925 Company Tax Ordinance.

ARTICLE BY ARTICLE

Article 1

I The new Article 15 governs tax concessions granted
to foreign capital enterprises which operate in fields
of activitics by Article 5.

Firstly, '

Exemption from capital stamp duty on issuance of

capital, previously governed by Article 15, letter a
number 5 (old).
Sufficiently clear.

Secondly,

Exemption or relief from import duties and
exemption from sales tax (on import) previously

governed by Article 15 Leter a number 4 (old)

sufficiently clear.

Thirdly,

This exemption is an expansion of the exemption in
accordance with Article 8 of the 1924 Transfer
Duties Ordinance, i.e., for ships which are to be
registered in Indonesia for the first time. Ships which
have been deployed/registered in Indonesia are
ineligible for this exemption, even Ihrou,«\'hilfor the
investor concerned this may constitute registration
for first time. The above excption is olny granted
when the registration is effected within a period up
to 2 (two) years after the moment of commencement
of production. According to the prevailing
definition, the moment of commencement of
production means the moment a new cuterprise
starts producing goods which are distributed in the
market. The 'las sentence "with due regard to the
nature of the enterprise” means that the exemption
is only granted for ships required and employed in
it field of activity.

Fourthly,

Concessions in the field of Company Tax :

a.  Compensation for losses which was not clearly
regulated by Law No. 1 of 1967 is now
governed by Article 15 section (1) 3rd, letter a
and the execution there of is in conformity with
Article 7 section (1) of the 1925 Company Tax

. Ordinance i.e. losses of any year can be carried

v forward for the 4 (four) successive years.

b, Compensation for losses during the first year
after its establishment wich was previously
governed by Article 15 letter b number 2 (old)
is now governed by Article 15 section (1) 3rd
letter b and the execution there of is in



1.

connformity with Article 7 sectionn (2) of the

1925 Company Tax Ordinance. The-aforemen-
tioned losses, ’customarly referred to as initial
losses, can be carried forward in successive years
until exhauseted.

¢ Depreciation is accelerated for expenditures for

investments in conformity with the goverment
Program as inteded by Article 4 sectionn (4) of
the 1925 Company Tax Ordinance, the executio
of which of the Minister of Finance.

d. Incentive for investment as governed by Article
4b of the 1925 Company Tax Ordinance, are
also applicable to foreign enterprises.

Fifthly,

Excmption from dividend tax previusly governed by
Article 15 letter a number 2 (old).

Sufficiently clear.

These provisions concerning tax cocessions Article
15 were previously govered by Article 16 section 1
(OLDy.

The new Article 16 governs the tax exemption
period (tax holiday) which was previously governed
by Article 15 letter a number 1 instruction of the
Cabinet Presidium No. 06/IK/IN/I/1967 dated
[anuary 27, 1967.

This article consists of further stipulation under Article
lasection 1 (nnew) of the 1925 Company Tax Ordinance.

Section (1) : Since the provisio of a tax exemption

period (tax holiday) is granted only to
facility, it is granted only to new (newly

Section(2) :

Section (3) :

(1)
(2)

estabilished) entities which have invested
their capital in field of productiorm which
have obtained prio}ity from the
Goverment, which fact will be set forth in
a decision of the Minister of Finance.

In order more effectively to guide foreign
investmet towards targets desired by
the Goverment, the 2 (two) years tax
holiday intended by section (2) may be
extended in cases as intended by letters, a,
b, c andd. _‘.

The extension of time inteded by letter d
will be reserved for a foreign capital enter-
prise which invests its capital in a certain
location or in a type of activity determined
by the Goverment.

Previously governed by Article 16 section
2 (old).

Article 2
Sufficienly clear.

This provision is intended for investments approved
on the basis of instruction of the President Number
18 of 1968 (mining enterpriscs)

Article 3

Sufficiently clear.

SUPLEMENT TO THE STATE GAZETTE
OF THE REPUBLIC OF INDONESIA
NUMBER 2943




DECREE OF THE PRESIDENT OF THE REPUBLIC OF INDONESIA
: NUMBER 97 OF 1993

CONCERNING
THE PROCEDURE FOR INVESTMENT

THE PRESIDENT OF THE REPUBLIC INDONESIA,

Counsidering :

With a view to further smoothening the implementation of

capital investments, it is deemed necessary to amend
Presidential Decree No. 33/1992 on the procedure for
capital investinents.

Inview of -

1.
2.

Article 4 paragraph (1) of the Constitution of 1945;
ine Nadsance Act. State Gazette of 1923 No. 226 as

already amended and improved the latest by State

Gazette of 1940 No. 450;

Law No. 5/1960 on basic agrarian principles (State
Cazette of 1960 No. 1, Supplement to State Gazette
No. 2043); '

Law No. 1/1867 on foreign capital investinent (State
Gazctte of 1967 No. 1 Supplement to State Gazette
No. 2818) as already amended by Law No. 11/1970
(State Gazctte of 1970 No. 46, Supplenent to State

-Gazette No. 2943);

Law No. 5/1967 on basic forestry provisions (Slate
Gazette of 1967 No. 8. Supplement to State Gazette
No. 2823);

Law No. 11/1967 on basic mining provisions (State
Gazette of 1967 No. 22, Supplement to State Gazelte
No. 2381); |

Law No. 6/1968 on domestic capital investments
(State Gazette of 1968 No. 33, Supplement to State
Gazette No. 2853) as already amended by Law No.
121970 (State Gazette of 1970 No. 47, Supplement
to State Gazette No. 2944);

Law No. 5/1974 on the principles of adininistration
inregions (State Gazetteof 1974 No. 38, Supplenent
to State Gazette No.. 3037);

9.

10.

11.

12.

13.

14.

15.

16.

17.

18.
19.

20.

[ﬂ@ No. 4/1982 on the princfﬁles of environmental
management (State Gazette of 1982 No. 12,
Supplement to State Gazette No. 3215);

Law No. 5/1984 on industries (State Gazette of 1984
No. 22, Supplement to State Gazette No. 3274);
Law No. 24{1992 on spatial layout (State Gazette of
1992 No. 115, Suppleinent to State Gazette No.
3501);

Government Reguilation No. 22/1986 on bonded zones
(State Gazette of 1986 No. 30, supplemncnt to State
Gazette No.3334) as already amended by Governmnent
Regulation No. 14/1990 (State Gazette of 1990 No.
13, Supple;nenl to State Gazette No. 3407);
Government Regulation No. 6/1988 on the
coordination ofactivities of vertical agencics inregions
(State Gazette of 1988 No. 10, Supplemnent to State
Gazette No. 3373);

Government Regulation No. 511993 on theanalysis
of impacts on the environment (State Gazette of 1993
No. 84, Supplement to State Gazette No. 3538),
Presidential Decree No. 26/1980 on the Regional
Investment Coordinating Board,;

Presidential Decree No. 33/1981 on the Investinent
Coordinating Board as alrecady amended by
Presidential Decreen No. 78/1982.

Presidential Decree No. 26/1988 on the National
Land Agency;

Prc:x‘idcnlial Decree No.53/1989on industrial estates;
Presidential Decree No. 25/1991 on the status, task,
function and organisational composition of the
Investiment Coordinating Board;

Presidential Decree No. 34/1992 on the utilisation of
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By revoking Presidential Decree No. 33/1992 on the

o e e

land, land titles for business operations and land
titles for building construction by joint ventures
under foreign capital investments.

DECIDES

procedure for capital invesments;

To stipulate :

THE PRESIDENTIAL DECREE CONCERNING

THE PROCEDURE FOR CAPITAL
INVESTMENTS.

CHAPTER I

PROCEDURE FOR CAPITAL INVESTMENTS

Part One

Doimestic Capital Investinents (PMDN)

(1)

Q)

A
Mt

Vsl

Article 1.

Prospective investors interested in undertaking
business operations within the framework of Law No.
6/1968 as already amended by Law No. 12/1970 shall
first study the Negative List for Capital Investiments
and contact the Investments Coordinating Board
(BKPM) or the Regional Investment Coordinating
Board (BKMPD) if fuirther explanations are needed.

After making a sufficient study of the business fields
open to investments and other relevant provisions,
prospective investors shall file capital investment
applicationstothe StateM inister for Mobilisations of
Investinent Fund (Meninves)/Chairman of BKPM
according to the application procedure laid down by

Meninves/Chairman of BKPM.

If the applications are already iri conformity with the
domestic capital investment laws and requircments
in force, Meninves/Chairman of BKPM shall issue

‘ . letters of approval of capital investiments, which are
also cffective as principle approval.

Inordertosmoothen theprbci‘&': of capital investinents,

(5)

(6)

Meninves/Chaiman of BKPM shall deliyer copics of
capital investment approval letters to relevant
government agecies.

After investors have obtained capital investment
approval letters and fulfilled relcvant requirements

a.  Meninves/Chairman of BK.PM shall issue :

1) the limited importer’s identification

~ .

Himber;

2)  the decision.on the granting of facilitics/

relicfof import dutyand other import levies;

3) the approval of plans for the use of
expatriates (RPTKA) needed as the basic
for the Chairman of BKPMD to issuc the
working licence for expatrics;

4)  the fixed busincss licence, on behalf of the
Minister concerned with the relevant
business pursuant to the delegution of

authority.

b. . TheHead of the Regency/Municipal Land Affairs
Officeshaii issue the location licence inlinewith
the Spatial Layout Plan;

¢. - TheHead of the Regency/Municipal Land Affairs
"Ofiice shall issuc land littlcs for building

. construction, for business operations and for
management pursuant to the provisions in force;

d. The Head of the Public Works Service of thg
sccond level region or the Technical Working
Unit on behalf of the relevant Regent/Mayor or
the Head of the Urban Developnent Control
Service (P2K) for the Jakarta Special chior} on
behalf of the Governor of Jakarta, shall issue the
building construction licence (IMB);

e. TheSecretary of the second level region on behalf
of the relevant Regent{Mayor or the Head of the
Bureauof Public Orderonbehalfof the Governor
of Jakarla shall issue the Nuisance Act lhicence.

The obligation to possess the Nuisance Act licence
shall notapply to industrial companies of the types for
which the possession of ANDAL (analysis of impacts



(8)

(9)

on the environment) is compulsory or companies
located in industrial estates/bonded zones.

After obtaining capital investiment approval letters
from Meninves[Chairman of BKPM, investors within
a specified period shall submit to BKPM master lists
of capital goods--as well as basic materials and
complementary materials to be imported.

Based on evaluation of the master lists as meant in
paragraph (7), Meninves/Chairman of BKPM shall
issue decisions on facilities/relief of import duty and
other import levies.

Applications for amendments of plans for capifal‘

investments already approved by Meninves/Chairman
of BKPM, including amnendmentsofproject expansion,
shall be filed by investors to Meninves/Chairman of
BKPM for approval according to the procedure laid
down by Meninves/Chairman of BKPM.

Part Two

Foreign Capital Investinents (PMA)

(1)

(2)

(3)

Article 2

Prospective investors interested in undertaking
business operations within the framework of Law No.
1/1967 as already amended by Law No. 11/1970 shall
first study the effective Negative List for Forcign
Capital Investinents as incant in Article 1 paragraph
(1), and contact the Investinent Coordinating Board
(BKPM) or the Regional Investiment Coordinating
Board (BKPMD) if further explanations are needed.

After making a sufficient study of the business field
open to investments and other relevant provisions,
prospective investors shall file capital investment
applications to the State Minister for Mobilisatior on
Investment Fund (Mcm‘rivcs)/Chuirmm; of BKPM
according to the application procedure laid down by
Meninves/Chairman of BKPM.

Based on cvaluation of the capital investment
applications, Meninves/Chairman of BKPM shall
submit the said applications to the President alony
with considerations o obtain decisions.

(4)

(5)

(6)

(7)

Presidential approvalfrejection of certain capital
investment applications shall be conveyed to
Meninves/Chairinan of BKPM.

In the case of applications being approved by the

President, Meninves/Chairmnan of BKRPM shall notify

" the presidential approval as meant in paragraph (4) to
Jprospective investors, which is also effective as
‘principle approval.

Inorder tosmoothen theprocess of capital investments,
Meninves/Chairman of BKPM shall deliver copies of
notifications of presidential approval to relevant
government agencies.

After investors have obtained presidential decrees in

the form of capital investment approval and fulfilled
relevant requirements :
a.  Meninves/Chairman of BKRPM shall issuc :

1) the limited importer's identification
number;

2)  the decision on the granling of facilities/
reliefof import dutyand other impor levies;

3) the approval of plans for the use of
expatriates (RPTKA) nceded as the basic
for the Chairman of BKPMD to issue the
working licence for expatriates; ;

4)  thefixed businqés licence, on behalf of the
Minister concerned with the ‘relevant
business pursuant to the delegation of
autthority.

b, TheHead of the Regency/Municipal Land Affairs

Officeshall issue thelocation licence inlinewith
the Spatial Layout Plan;

¢.  TheHcad of the Regency/Municipal Land Affairs
Office shall issue land tittles for building
-coustruction and for business o;}crah’ons
pursuant to the provisions in force;

d.  The Head of the Public Works Service of the
second level region or the Technical Working
Unit on behalf of the relevant Regent/Mayor or
the Head of the Urban Development Control



© Service (P2K) for the Jakarta Special Region on
behalf of the-Governor of jakarta, shall issue the
building construction licence (IMB);

e.  TheSecretary of thesecond level region on behalf
of the rclevant Regent{Mayor or the Head of the
Burcau of Public Order for the Jakarta Special
Regionon behalf ofthe Governor of fakarta, shall
isstie the Nuisance Act licence.

(8) The obligation to possess the Nuisance Act licence
shall notapply toindustrial companies of the types for
which the possession of ANDAL (analysis of impacts
on the envirorment) is compulsory or compuanics
locoted inn industrial estates/bonded zones.

(9} After receiving capital investinent approval from
Meninves{Chairman of BKPM, investors within a
specified period shall submit to BKPM master lists of
capital goods as well as basic materials and
complementary.

(10) Based on evaluation of the master lists as incant in
paragraph (9), Meninves/Chairman of BKPM shall
issue decisions on facilities/relicf of import duty and
other import levics. C

(11) Applications for amendments of plans for capital

' investinents already approved by the President,
including amendments of project expansion, shall be
filed by investors to Meninves/Chairman of BKPM
for approval according to the procedure laid down by
Meninves/Chairman of BKPM.

Part Three
Capital Investiments in Non-Oil/Gas Mining
and in Forestry

Article 3

(1) App!imt‘ionsfordomcsﬁc capital investments in non-
oil{gas mining shall be filed to Meninves/Chairman
of BKPM :

a. on the basis of working contracts between
prospective investors and the government in
this case the Ministry of Mines and Energy for

(3)

(1)

(2)

(1)

the exploitation of mincrals of the stmlcgfc
category; '

b. on the basis of mining concession for the
exploitation of minerals of the vital category;

c.  on the basis of regional mining licences for the
exploitation of mincrals of the non-strategic and
non-vital category.

Applications for foreign capital investments in non-
oil[gas mining pursuant to the luws in force shall be
filed to Meninves/Chainnan of BKPM on the basis of
working contracts between prospective investors and
the govermment in this case the Ministry of Mines

and Encrgy.

The applications for capital investments in non-oilf
gas mining as meant in paragraph (1) and paragraph
(2) including applications for anendments of capital
investments already approved by the govermment,
shall be arranged and scttled according to the
provisions in Article T and Article Zof this presidential
decree.

Article 4

Applications for domestic capital investiments and
foreign capital investinents in forestry shali be filed to
Meninves{Chairman of BKPM on the basis of
industrial crop forest exploitation concessions issted
by the Minister of Forestry.

The application for capital investinents in forestry as
meant in paragraph (1) including applications for
amendments of capital investments already approved
by the government, shall be arranged and settled
according to the provisions in Article Tand Article 2
of this presidential decree.

Part Four
Obligations of Investors
Article 5

foc investors as meant in Article 1 and Article 2 of
this presidential decree shall be obligated to realise



- their capital investments in line with the provisions
already approved. *

(2)  Any change in the implementation of the provisions
as meant in paragraph (1) shall obtain prior approval
from Meninves/Chairman of BKPM.

(3) Inorderto obtafn the eyproval as incant in paragraph
(2), investors shall file application to Meninves/
Chainmnan of BKPM as stipulated in Article 1
paragraph (2) aud Article 2 paragraph (2).

(4) Al investors shall be obligated to submit periodical
reports on the realisation of their capital investinents
to BKPM, in the phase of project construction as well
as in the phase of business operation particularly
within the framework utilising facilities, according to
the models and procedure of reporting laid down by
Meninves{Chairinan of BKPM.

Part Five

Development and Control of Implementation

Article 6
(1) The developmment and control of capital investment
fmplementation under PMA[PMDN arrangements
shall be conducted by BKPM along with relevant
technical wninistrics and BKPMD.

(2) . The control of implementation as meant in paragraph
(1) shall cover periodical as well as incidental
inspections of PMA/PMDN realisation and
fulfillment of the provisions already laid down by the

govermment.

(3) BKPMshallactivelyilentifyproblems being faced by
PMA/PMDN investorsand assist them in the solution

of the difficulties.
(4) Results of the development and conitrol of capital

investment implementation shall be submitted by
Meninves{Chairinan of BKPM to the President,

CHAPTER 11
SANCTIONS

Article 7

Int the case of the implementation of capital investments

failing to comply with the approval and provisions already
stipulated by the govermmnent andfor investors failing to
carry out the obligation of submitting reports on capital
investinent realisasion as ineant in Article 5, the investors
concerned shall be subject to sanctions pursuant to the
laws in force, including revocation of the business licence
and]or facilitics(fiscal relief already granted. I

CHAPTER 1l
TRANSITIONAL PROVISIONS

“Article 8

(1) Applications for the location licence already filed
before the enforcemnent of this presidential decree shall
be granted by the Governior.

(2) The location licence as ineant in paragraph (1) shall
be issued not later than 30 days as fromn the date of
stipulation of this presidential decree.

CHAPTER 1V.
CONCLUSION
Article 9
Further provisions requirced for the implementation of this
presidential decreeshall be stipulated by relcvant Ministers
Jointly as well as individually after consultation with the
Coordinator Minister for Economy, Finance and
Development Supervision and the Coordinator Minister
for Industry and Trade.
| Article 10

This presidential decree shall comne into force as front'the
date of stipulation. -

Stipulated in Jakarta
'On October 23, 1993

THE PRESIDENT OF THE REPUBLIC
OF INDONESIA,
sgd.

SOEHARTO



DECREE OF THE STATE MINISTER FOR MOBILISATION ON INVESTMENT
FUNDS/CHAIRMAN OF THE INVESTMENT COORDINATING BOARD NO. 15/SK/199
ON :
THE PROCEDURE FOR FILING APPLICATION S FOR DOMESTIC CAPITAL
INVESTMENTS AND FOREIGN CAPITAL INVESTMENTS

THE STATE MINISTER FOR MOBILISATION OF INVESTMENT FUNDS/
CHAIRMAN OF THE INVESTMENT COORDINATING BOARD,

Considering :

1.

Inview of :

1.

that within the framework of implementing
Presidential Decree No. 9711993 on the procedure for
capital investinent, it is decmed necessary to improve
theprocedurefor filing applications for and settlement
of doctunents of capital investinents;

that the procedure for filing applications for and
settlement of documents of capital investments need

furtheradjustinents tothe regwlations and provisions

of technical Ministers in charge of the respective
sectors of activitics. ’

r

Law No. 1/1967 jo. Law No. 11/1970 on foreign
capital investinents;

Law No. 6/1968 jo. Law No. 12/1970 on domestic
capital investinents;

Law No. 6/1983 on general tax provisions and
procedures; ‘

Law No. 7[1983 jo. Law No. 7/1991 on income
lax;

Law No. 8/1983 on value added tax on goods and
scrvices and sales tax on luxury goods;

Government Regulation No.17[1986 on theauthority
over the arrangemnent, fostering and development of
industries;

. Govermnent Regilation No. 22/1986 jo. No. 14/

1990 on bonded zones;

Government Regulation No. 24/1986 jo. No. 9/1993
on the periods of licences for foreign capital

inveshinents companics;

10.

11.

12.

13.

14.

15.
16.

18.

Government Regulation No. 24/1987 on forcign

capital investiments in the expor! trade sector;

Government Regulation No. 17 /1992 on requiremients
for share ownership in foreign capital investment
companies;

Presidential Decree No.26/1980 on the establishinent

of the Regional Investiment Coordinating Board;

Presidential Decree No. 33/1981 on the Investinent
Coordinating Board as already amended by
Presidential Decree No. 78/1932.

Presidential Decree No. 16/1987 on thesimplification
of industrial business licensing:

.
Presidential Decree No. 53]1987 on regional
representative offices of foreign companics;

Presidential Decree No.53/1989 on industrial estates;

Presidential Decree No. 25/1991 on the status task,
function and organisational structure of thy

Investment Coordinatirg Board;
Presidential Decree No. 96//’}4/1993;

Presidential Decree No. 97/1993 on the procedure for

capital investinents.

DECIDES

By revoking the Decisionof the Chairmanof the Invesbinent
Coordinating Board No. 10{1985jis. No.05/1986, No. 13/
1986 and No. 06/1987;

“To stipulate :

DECREE OF THE STATE MINISTER FOR
MOBILISATION OF INVLSTMENT FUNDS/



CHAIRMAN OF THE INVESTMENT
COORDINATING BOARD NO. 15/5K/1993 ON THE
PROCEDURE FOR FILLING APPLICATIONS FOR
DOMESTIC CAPITAL INVESTMENTS AND
FOREIGN CAPITAL INVESTMENTS.

CHAPTER I
GENERAL PROVISIONS

Article 1
Hereinafter referred toas

1.  Applications for new capital investments are
applications for capital investments, within the
framework of domestic capital investinents (PMDN)
as well as foreign capital investinents (PMA), along
with relevant facilities, which are filed by prospective
capital investors for setting up and undertaking new

investinents.

2. Applications for expansion of capital investmentsare
applications for additional capital investments along
with relevant facilities to increase the capacity and or
variety of production of goods/services, which are
filed by companies already obtaining PMDN/PMA
approval.

3. Applications for expansion of capital investiments in
thesector ofagriculturcareapplications for additional
investments to finance any of the following
activilies :

a)  Diversification, namely increasing the muonber
of crop varieties.

b)  Rejuvenation[rehabilitation which makes use
of superior secdlings.

) Intensification, namely increasing production

without expanding land.

d) Increasing the production capacity of the
' processing unit.,

e} Expansion of agricultural areas.

) Integrationof business operations with upstream

anmd downstream industrics.

Applications for restructuring along with relevant
facilities are applications for the replacement of part
of and or addition to a complete lot of production
machinesor replacemnent ofacompletelot of production
machines owned,and thesaid replacement or addition
is solely needed for adjustments to production
requirements and product marketing without
increasing production capacity.

Applications for amendment of capital investinents
along with relevant facilities are applications for
changes in capital investment provisions already
stipulated in capital investment approval, PMDN as
wellas PMA, excluding expansibn andrestructuring.

PMDN approval is the approval of capital
investments along with relevant facilitics, which is
granted by the State Minister for Mobilisation of
Investments Funds (Meninves){Chairman of the
Investinent Coordinating Board(BKPM ) tostatutory
bodies, individuals or other business unils for the
realisation of capital investments in certain lines of
business pursuant to the capital investinent pelicy
and provisions under Law No. 6/1968 jo. Law No.
12{1970 on domestic capital investments, cffective
alsoas the principlelicence or the provisional business
licence.

PMA approval is the approval of capital investments
along with relevant facilitics, which is granted by the
President Republic of Indonesia as laid down in
notifications of presidential approval (SPPP) by the
State Minister for Mobilisation of Investiments Funds
(Meninves){Chairinan of BKPM, to applicanf:’; for
the realisation of capital investments in certain lines
of business pursuant to the capital investiment policy
aruiprovisions under Law No. 1/1967 jo. Law No. 11/
1970 on foreign capital investments, effective also as
theprinciplelicenceor the provisional business licence.

Approvalof expansion, amendment and rcstrucru'ring
is the approval of changes in capital investments
along with relevant facilities, which is granted by
Meninves/Chairman of BKPM to PMA as well as
PMDN for the realisation of cxpansion and



10.

11.

12.

13.

14.

amendment of capital investments, and restructuring

of machines and equipment.

The fixed business licence (IUT) is the licence which
shall be posscssed by companics, for the realisation of
commrercial production activities; particularly for
industrial/manufacturing companics, the realisation
is according to the installed capacity.

The expansion business licence is the licence
which shall be possessed by companies already realising
commercial production expansion; particularly for
industrial manufacturing companics, the realisation
is according to the installed capacity.

Approval of establishment of the regional
representative office of foreign companies is the
approval granted by Meninves/Chairman of BKPM
for setting up an office under one or more foreign
citizens appointed bya foreign company or a group of
foreign companies overseas, as the representative
handling the interests of a company or companies in
acertain region of several countries besides Indonesia
and domiciled in Indonesia.

Status change is the change of status of capital
investments from PMDN or non PMA/PMDN into
PMA, or from PMA into PMDN, as a consequence
of a change in share ownership.

Merger/consolidation is the combination of 2 (ko) or
more companies already engaged in commercial
production intoonecompany, which will continueall
activities in the surviving company, while the
companies combined areliquidated, and in the casc of
one of them having the status of PMA, the company
resulting from merger/consolidation becomes a PMA.

Capital investinent implementation licences are
licences from central government and regional
administration agencies, whichare needed by capital
investors for the realisation of their capital
investments.

Approval of capilal inveshment facilities is theapproval
of the granting of capital investment facilitics from
central government agencics.

16.

Capital investments progress reports (LKPM) are
reports on the developments of activitics of PMDN
and PMA companies according to the models and
procedure already laid down.

The bonded zone company/imanagement is the
authority or state owned corporation in the form of a
Perscro (state limited liability comipany) especially
set up for the purpose of operating and or managing
bonded zones..

Article 2

PMDN/PMA companiesalreadyobtaining approval letters
from Meninves/Chairman of BKPM shall file applications
for capital investment implementation approval and or

licences from central government and or regional

administration agencies, which are required for the

realisation of their capital investinents.

Article 3

The capital investment implementation appreval and

licences from the central government are made up of :

1.

Apﬁroval of the granting of facilities of excimption

from and or relief of import duty on capital goods.

This approval is issued by Meninves/Chairman of
BKPM on behalf of the Minister of Finance for the

grdnting or relicf of or cxemption from import duty

on capital goods for capital investimehts already |
approved by the government.

Approval of the granting of facilities of excimption
from and or relief of import duty on basic materials
and or complementary materials.

This approval is issucd by Meninves/Chairman of
BKPM on behalf of the Minister of Finance, which is
needed by capital investment projectsalrend yapprbved
by the government for 2 (two) years' production in
thecaseof new projects,and for 1 (one) year production
inthe case of expansion projects turning out different
products with different basic malerials and or
complementary materials.

Approval of the suspensionof payment of valuc added
tax (PPN )andor sales taxonluxury goods (PPnBM),



This approval is issued by the Chairman of BKPM to
capital investors already registered as taxable
companics (PKP)toobtain the suspension of payment
of PPN or PPnBM on certain capital goods for the
process of production of taxable goods or services,
excluding sparc parts, as long as the capital goods are
used according to their designation and are not
transferred.

Thelimited importer’s identification number (APIT).
APIT is issued by Meninves/Chairman of BKPM on
behalf of the Minister of Trade and applicable as the
licence to himport capital goods and basic materials
and or complementary materials for use in the
production process of capital investiment projects
already approved by the govermmnent.

The decision on the plan for the use of expatriates
(RPTKA). This decision is issued by Meninves/
Chairman of BKPM on_behalf of the Minister of
Manpower, which constitutesapproval of the planned
mumnber, functions and duration of use of expatriates
in the period of production and serves as the basis for
the entry of expatriates and the issuance of the

expatriate working perinit.

Thedecisionon theexpatriatcworking perinit (IKT A).
This decision is issited by Meninves/Chairman of
BKPMor Chairmanof BKPMD (regional investinent
coordinating board) on behalf of the
MinistcrofMunpcﬁvcr based ot RPTKAas the perimit
for companies to employ expatriates in certain
functions and duration.

The fixed business licence (IUT) IUT is issued by
Menives/Chairmanof BKPMon behalfof the Minister
in charge of developing the relevant business line.

The expansion business licence This licence is issued
by Meninves{Chairman of BKPM on behalf of the
Minister in chargeof developing therelevant business
line, for the realisation of increased capacity and
varicty of production of goods or services.

)

(3)

CHAPTER II
APPLICATION FOR NEW CAPITAL
INVESTMENTS
PART ONE
DOMESTIC CAPITAL INVESTMENTS

'

Article 4

Applications for new capital investments under
PMDNarrangements can bc[ﬂed by limited liability
companies (PT), cooperatives, state owned
corporations (BUMN)[regional-administration
owned companies (BUMD), partnership companics
(CV), finns (Fa), or individuals.
Applications for new capital investinents as meant in
paragraph (1) shall be submitted inwriting by using
model I/PMDN according to the specimen in
Attachment 1 to Meninves/Chairman of BKPM with
copies addressed to the Chairinan of local BRPMD,
and by enclosing H:e)‘ollowin;t.,v doctonents
a.j 1. Records of the Articles of Association of
companics for PT, BUMN/BUMD, CV or
Fa. ‘ ‘

2. Records of Basic Rules of the Organisation

already approved for cooperatives.
3. Copies of Identification cards (KTP) for
individuals.

b, Letters of power of attorney if applications are

not signed by applicants themselves.

c.  Copies of taxpayer registration code numibers
(NPWP) of applicants.” ‘

d. 1.  Flowcharts of the production process with

explanations and kinds of basic/com-

plementary naterials [nr. manufacturing

industrics.
Description of business activities for investinents
in services.
Approval of capital investments under  PMDN
arrangementsshall be issued by Meninves/Chairman

of BKPM in the form of the letter of approval (SP)
with copies addressed to



(4)

(1)

(2)

(3)

a.  The Minister of Home Affairs

b. The Minister in charge of developing the
relevant capital investment business line.

The Minister of Finance.
d.- The Governor of Bank Indonesia.

e.  The State Minister for Agrarian Affairs/Head
of the National Land Agency (BPN).

[ The State Minister for Enviromment Affairs/
Head of BAPEDAL  (board of control over
impacts on the environment).

g The Governor[Head of the first level region in
this case the Chairman of local BKPMD.

SP shall be valid for 3 (three) years starting from the
itsissuancedate except otherwise stipulated for certain
ficlds by Meninves/Chairman of BKPM.

PART TWO
FOREIGN CAPITAL INVESTMENTS

Artic_Ic 5

Applications for new capital investments under PMA
arrangements can be filed by forcign participants in
the form of statutory bodies and Indoncsian
participants in the formoflimited liability companies
(PT), cooperatives stateowned corporations (BUMN)/
regional-administration owned companies (BUMD),
partnership companies (CV, firms (Fa) or individuals.

For new capital investments under PMA
arrangements with sharecapital being entirely owned
by foreign partners,application can befiled by foreign
partners in the form of statutory bodics.

Apvlications for new capital investments as mneant in
paragraph (1)and paragraph (2) shall be submitted in
writing by using model 1/PMA according to the
specimen in Attachment 2 to Meninves/Chairman of
BKPM with copies addressed tothe Chairman of local
BKPMD, and by enclosing the [oldwing documents :
a.  For Indonesian partners.

1. Records of the Articles of Association of

(4)

(5)

(6)

companics for PT, BUMN/[BUMD,CV of
Fa. .

2. Records of Basic Rules of the Organisation
already approved for cooperatives.

3. Copies of identification cards (KTP) for
individuals.

4. Copies of taxpayer registration code
numbers (NPWP).

b.  For foreign partners.
Records of Articles of Association of companics
with English or Indoncsian translations.

Flowcharts of the production process with
explanatios and kinds of  basic/
‘ complementary materials  for manuf-

acturing industries.

2. Descriptions of business activitics for
investments in services.

d. Draft joint venture agreements in English or
Indonesian initialed by all joint venture

participants.

e.. Letters of power of altorncy if applications
are not signed by applicants themselves.

Based on evaluation of application for capital,
investinents, Meninvr.’s/Chaiirman of BKPM shall
submit the applications to th? President along with

considerations to obtain decisions.

Presidential approval of capital investments under

PMAarran gements shall be conveyed by Meninves/

Chairnan of BKPM to capital investors in the form of
notifications of presidential (;pproval (SPPP) with

copies addressed to the institutions as meant in Article

4 paragraph (3). ‘

SPPP shall be valid for 3 (three) years starting from

its issuance date, otherwise stipulated for certain
fields by Meninves/Chairman of BKPM.



CHAPTER 111
CAPITAL INVESTMENTS IN NON OIL/GAS
" MINING
PART ONE
DOMESTIC CAPITAL INVESTMENTS

Article 6

Applications for new capitai investinents under PMDN
arrangements in non oilfgas mining for the category of
strategic and vital minerals shall be filed to Meninves/
Chairman of BKPM after mining concessions have been
granted by the Ministry of Mines and-Energy.

- Article 7

Applications for new capital investments under PMDN
arrangements in coal mining shall be filed to Meninves/
Chairman of BKPM after mining concessions have been
obtained from the Ministry of Mines and Energy or after
coal mining exploitation cooperation agrecments have
been signed between prospective capital investors and PT
(Persero) Tambang Batubara Bukit Asan.

Article 8

Applications for capital investments under PMDN
arrangements in the mining of C-category minerals shall
be filed to Menives/Chairman of BKPM after regional
mining licences (SIPD) have been granted by local regional

administrations.

PARTTWO
FOREIGN CAPITAL INVESTMENTS

Article 9

Applications for new capital investments under PMA
arrangements in non oilfgas mining except coal shall be
filed to Meninves/Chairman of BKPM after principle
approval of working contracts has been granted by the
Minister of Mines and Energy.

Article 10

Applications for new capital investments under PMA

arrangements in coal mining shall be filed to Menives/
Chairman of BKPM after principleapproval of cdal mining
exploitation cooperation agreements between prospective
capital investors and PT (Persero) Tambang Batubara
Bukit Asam has been granted by the Minister of Mines and

Energy.

CHAPTER1V .
FIXED BUSINESS LICENCE (IUT)

Article 11

(1) Capital investments companics shall be obligated to
possess IUT for the conunencement of commercial
production. '

(2) Applications for IUT as mncant inwparagraph (1) shall
be submitted in writing by using the IUT fdrm
according to the specimen in. Attachment 3 to
Meninves|Chairman of BKPM with copies addressed
to the Chairman of BKPMD, and by enclosing the
following documents : '

a.  Copies of the location licence.

b.  Copices of the building construction licence.

c. Copies of the Nuisance Act licence except
industria) companies located in tnduatrial estates
or copies of approval of the environment
management plan (RKL) and the environiment
monitoring plan (RPL) for companies obligated
to conduct analyses of impacts on the
envirorment (AMDAL).

d.  Land titles.
Capital investiment progress reports (LKPM),
[ Statements on readiness for commercial
production.

(3) IUT shall be issued by Menives[Chairman of BRPM
on behalf of the Minister in charge of the relcvant
business line, which is valid as long as compartics are
engaged inproduction, and be conveyed to applicants
with copics addressed to the institution as meant in
Article 4 paragraph (3).




CHAPTER V

APPLICATIONS FOR EXPANSION OF CAPITAL

(1)

(2)

3)

(4)

(1)

(2)

INVESTMENTS
PART ONE
DOMESTIC CAPITAL INVESTMENTS

Article 12

Applications for expansion of capital investiments
under PMDN arrangements shall be filed by PMDN
companics alrcady in possession of IUT.

Applications for expansionas meant in paragraph (1)

shall be submitted in writing by using model 1]

PMDN according to the specimen in Attachment 4 to

Meninves/Chairmarnof BKPMuwith copics addressed

to the Chairman of local BKPMD, and by enclosing

the following documents :

a.  Copies of IUT.

b.  Descriptions of the process of production/
activities of expansionbusiness for the business

line which isdifferernt fromthe line referred to in
ar.
Approval of expansion of capital investiments wnder
PMDN arrangcments shall be issued by Meninves/

Chairman of BKPM in the form of the letter of
approval (SP) withcopiesaddressed tothe institutions
as meant in Article 4 paragraph (3).

SP shall be valid for 2 (two) years starting from its
issuance date except otherwise stipulated for certain
fields by Meninves{Chairman of BKPM.

PART TWO
FOREIGN CAPITAL INVESTMENS

Article 13

Applications for expansion of capital investinents
under PMA arrangments shall be filed by PMA
companics already in possession of IUT,

Applications for expansionas meant in paragraph (1)
shall be submitted inwriting by using model 11/PMA

(3)

(4)

(1)

3)

according to the specimen in Attachunent 5 to
Meninves/Chairman of BRPM with copies addressed
to the Chairman of local BKPMD, and by enclosing
the following doctoments :

a. Copics of IUT.

b.  Descriptions of the process of production]
activitics of cxpansion business for the business
Iine which is different from the line referred to
in [UT.

Approval ox expansion of capital ivestments under.
PMA arrangements shall be issued by Meninazes/
Chairman of BKPM in the form of the letter of
approval (SP)with copiesaddressed tothe institutions

as meant in Article 4 paragraph (3).

SP shall be valid for 2 (two) years starting fron jbs
issuance date except otherwise stipulated for certain
ficlds by Meninves/Chairman of BKPM.

CHAPTER VI
AMENDMUIENT OF CAPITAL INVESTMENTS
PART ONE
CHANGE OF NAMES OF COMPANIES

Article 14

Any change of nemes of companics under PMA/
PMDN arrangements shall be notified inwriting by
the companics concerned to Meninues/Chairman of
BKPM with copics addressed to the Chairman of local
BKPMD. i

Notifications of change of mames of the relevant
companics shall be submitted by using model 11A
according to the specimen in Altachinents 6 along
with change of name documents.

Meninves/Chairman of BKPM shall convey the
notifications of change of names as referred to in
paragraph (2) to the insfitutioins as meant in A;rticlc
4 paragraph (3). !



PART TWO

CHANGE OF LOCATIONS OF PROJECTS OR

(1)

(2)

(3)

(4)

BUSINESS ACTIVITIES

Article 15

Any change of locations of projects or business
activities fromthelocations as stipulated in SPISPPP
or IUT to locations in other provinces shall obtain
approval from Menives/Chairman of BKPM.

Applications for the change of locations as incant in
paragraph (1) shall be submitted in writing by using
nodel [1Baccording to the specinen in Attachinent 7
toMenives/Chairmanof BKPMwith copics addressed
to the Chairman of local BKPMD.

Approval of change of locations shall be issued by
Meninves/Chairman of BKPM in the form of SP of
change of locations and conveyed to applicants with
copicsaddressed tothe institutionsas meantin Article
4 paragraph (3).

Any change of locations in the same province shall be
notified inwriting to the Chairman of local BKPMD
with copies adidressed to Menives/Chairmanof BKPM,
on the comdition that the SP[SPPP or IUT already
granted remains valid.

PART THREE

CHANGE OF STATUS OF COMPANIES INTO

(1)

(2)

PMA

Article 16

Any changeof statusof non PMA[PMDN companies
into PMA compares shall obtaii approval from the
President.

Applications for changeof status ofnon PMA/PMDN
companies or  PMDN companies into PMA
companies shall be submitted in writing by using
model IIC according to the specimen in Attachment
8 to Meninves| Chairman of BKPM with copics
addressed to the Chairman of local BRPMD, and
by enclosing the following documents :

(3)

)

f. Draft joint venture agrecmnents.

a.  Records of the Articles of Association of non
PMA/PMDN companiesor PMDN companies.

b.  Copies of IUT for companics already engaged in
commercial production or copics in the letter of
approval[principle licence for companties not yet

engaged in commercial production.
. b

c.  Capital investinent progress reports (LKPM)
for projects whose SP has exceeded the peviod of
6 (six) months and which do not yct possess IUT.

d.  In the case of new foreign investors buying the
shares of non PMA[PMDN companics or
PMDN companies, applicants must enclose :

1. Letters of power of attorney of new foreign

" investors. '

2. Records of the Articles of Association of
new foreign investors with English or
Indonesian translations

e.  Inthecaseof PMA companics buying theshares
of non PMA/PMDN companics or PMDN
companies, applicants must enclose :

1. Copies of IUT of PMA companics.

2. Letters of power attorney if applicantions
are not signed by applicants themselves.

g Minutes of sharcholder general meelings of

applicant companies which will change status.

Menives{Chairman of BKPM shall submit the
applicationsas meant in paragraph (2) tothe President
along with considerations to obtain decisions.

Presidential approval of applications for change of
status of companies into PMA shall be conveyed by
Meninves{Chairmar of BKPM to capital investors in
the form of SPPP with copics addressed to the
institulions as meant in Article 4 paragraph (3).



(1)

(2)

(3)

(1)

(2)

PART FOUR
CHANGE OF INVESTMENT PLANS

.Article 17

An_:) change in investment plans which alters the
facilities granted shall obtainapproval from Meninves/
Chairman of BKPM.

Applications for the changeas meant inparagraph (1)
shall be submitted in writing by using model [ID
according to the specimen in Attachment 9 to
Meninves/Chairman of BKPM with copics to the
Chairman of local BKPMD.

Approval of change of investinent plans as referred to
in paragraph (1) shall be issued by Meninves/
Chairmnan of BKPM in the form of SP of change of
inveshinent plans and conveyed to applicants with
copicsaddressed tothe institutions as meant in Article
4 paragraph (3).

PART FIVE
RESTRUCTURING

Article 18

Any replacement or addition of machines within the
framework of restructuring which need facilitics for
PMA[PMDN companies shall obtain approval from
Meninves{Chairman of BKPM.

Applications for replacement or addition of machines
as meant in paragraph (1) shall be submitted in
writing byusing model IIE according to the specimen
in Attachment 10:to Meninves/Chairman of BKPM
with copies to the Chairmanof local BKPMD, and by
enclosing the following documents :

a. lists of machinesfequipment to be replaced;
b. lists of substitute machinesfequipment to be

imported and their prices in United States dollars;
and or

c. listsofadditional machinesfequipmentand their
prices in United States dollars.

3

(1)

(2)

(3)

(4)

Approval of restructuring shall be issucd by Meninzes/
Chairmanof BKPM intheformof SPof restructuring -
and conveyed to applicants with copies addressed to
the institutions as meant in Article 4 paragraph (3).

PART SI1X
EXTENSION OF PERIOD OF SP OR SPPP

Article 19

The extension of the validity period of SP or SPPP for
PMDN or PMA companics already expiring before
commercial production shall obtain appreval fromn
Meninves/Chairnan of BKPM.

Applications for the extension as wmeant in paragraph
(1) shall be submitted only in the followmg cases

a.  the validity period of SP or SPPP has expired;
b.  outside the business of services, main activitics
have been undertaken, namely :
1. the procuremen of land, and
2. the constrution of buildings/factories; or
3. theimport of machines and equipment.
c. in the business of services, mainactivitics have
beent undertaken, namely;
1. the construction of buildings; or
2. the import of machinesfequipment; or
3. the recruitment of expert personnel.

Applications for approval of the extensionas meant in
paragraph (1) shall be submitted inzeriting by using
model 1IF according to the specimen in Attachment
11 to Meninves/Chairman, of BKPM before the
expiration of the relevant SP or SPPP, wirh‘copics
daddressed to the Chairman of local BKPMD. s

4

Approval of extension of thc'validify period of SP or
SPPP shall be issued by Meninves/Chatrman of
BKPM inthe formof SP of extension and conveyed to

applicants with copies addressed to the institutions as
meant in Article 4 paragraph (3).



PART SCVEN
CHANGE OF SHARE OWNERSHIP

Article 20

(1) Any charge of share ownership of PMDN companics
requires no approval from Meninves/Chairman of
BKPM.

) a.  Any change of share ownership of PMA
companies not yet engaged in commercial
production shall be reported to  Meninves/

Chainman of BKPM.

b.  Any change of share ownership of PMA
companics already engaged in comnercial

productionrequires noapproval from Meninves/
Chairman of BKPM.

(3} Reports of the changeas mcant in paragraph (2) point

a shall be submitted in writing by using model 111A
according to the specimen in Attachment 12 to
Meninves{Chairman of BKPMwith copies addressed
to Bank Indonesiaand the Chainnan of local BKPMD,
along with records of articles of association of new
foreign partners in the case of addition of forcign

participants.
PART EIGHT
CHANGE OF STATUS OF PMA COMPANILS
INTO PMDN

Article 21

(1) Anychangeofstatusof PMA compamcx into PMDN
companics shall obtain approval from the President.

(2) Applications for the change of status as mcant in

paragraph (1) shall be submitted in writing by using

model 111B according to the specimen in Attachment

13 to Meninves/Chairman of BKPM with copics

addressed to the Chairman of local BRPMD, and by

enclosing the following dociments :

4. Approval of change of share ownership from
Meninves/Chairman of BKPM.

b.  Copics of documents of transfer of all foreign
shares to Indo nesian partners,

(3) Meninves/Chairman of BKPM shall submit the

(4)

applications as meant in paragraph (2)to the President
along with considerations to obtain decisions.

Presidential approval of applications for change of
status ‘of PMA companies into PMDN shall be
conveyed by Meninves/Chairman of BKPM to
applicants in the form of SPPP with copies addressed
to the institutions as meant in Arti;cle paragraph (3).

1

PART NINE

EQUAL TREATMENT FOR PMA COMPANIES

(1)

(2)

(3)

Article 22

PMA companies already engaged in commercial
production can be granted the sane treatiment as that
given to PMDN companies, on the condition that at
least 51% of their paid-up capital is owned by the
Stata and or national private companies throujh
direct ownership and or the capital market.

Applications for equal treatinent shall be submitted
in writing by using model IIC according to the
specimen in Attachment 14 to Meninves{Chairman
of BKPM with copies addressed to the Chairinan of
local BKPMD.

Approval of equal treatment for PMA shall be issued
by Meninves[Chairman of BKPM in the form of SP
and conveyed to applicants with copies addressed to
the institutions as wmeant in Article 4 paragraph (3).

PART TEN
MERGER OR CONSOLIDATION

Article 23

(1) In the case of merger or consolidation of

a.  PMA companies intoa PMDN, approval shall
be obtained from the President.

b. PMDN companics into a PMA, it shall be
reported to Meninves/Chairman of BKPM.



2)

(3)

4)

(5)

Applications for merger or consolidation as mncant in
paragraph (1) point a shall be submitted in wrilting
by using model 111D.1 according to the specimen in
Altachment 15 to Meninves/Chairman of BKPM
with cpoies addressed to the Chairinan of local
BKPMD, and by enclosing the following
documents :

a.  Copics of IUT of the respective companics being
combined.

b.  Minutes of sharcholder gencral meetings in
notarial deeds of the respective companies being
combined.

c.  Copics of LKPM of the latest period for PMA
companics amd PMDN companics.

Presidential approval of applications for merger or
consolidation as referred to in paragraph (2) shall be

conveyed to applicants by Meninves/Chainman of

BKPM inthe form of IUT with copies addressed to the
institutions as meant in Article 4 paragraph (3).

Reports on merger or consolidation as meant in
paragraph (1) point b. shall besubinitted to Meninves/
Chairninanof BKPM by using inodel I11D.2 according
fo the specimen in Attachment 15.a.

Thenergeror consolidationas referred toin paragraph
(3) shall be stipulated by Meninves/Chairinan of
BKPM and conveyed to capital investors with copics
addressed to the institutions as meant in Article 4
paragraph (3).

CHAPTER VII

APPLICATIONS FOR ESTABLISHMENT OF
A REGIONAL REPRESENTATIVE OFFICE OF

(1)

(2)

FOREIGN COMPANIES

Article 24

The establishunent of a regional repsentative office of
foreign companics shall obtain approval from
Meninves/Chairman of BKPM.

Applications for the approval as meant in paragraph
(1) shall be submilted in writing by using model V

according to the specimen in Allachment 16 lo
Meninves/Chairman of BKPM with copics addressed
to the Chairman of local BKPMD, and by enclosing
the following docinnents :

P

a.. Letters of appointinent or power of attorney
from boards of forcign companics to would-be
excectitives of the regional representativeoffice of

. foreigi companics.

b.  Records of the Articles of Associatior: of forcign
companies with English or Indonesian
translations.

c.  Statements of preparcdness of residence and not
being engaged i1 other work in Indonesia.

1

CHAPTER VI

CAPITAL INVESTMENT IMPLEMENTATION

(1)

(2)

(3)

APPROVAL & LICENCES
PART ONE
IMPORT OF CAPITAL GOODS

Article 25,

The import of capital goods with facilitics for PMDN
coinpaniesand PMA companies shall obtai approval
from Meninves/Chairman of BKPM.

Applications for the approval as meant in paragraph
(1) for new projects or expansion except thosecspécially
stipulated in Chapter IX, shall besubmitted in writing
by using model 1V )master list of capital goods
according to the specimen in Attachment 17 to
Meninves/Chairman of BKPM, and by enclosing the
following documents : ‘

a.. Hlustrations of sites of machines/equipment.
b, Manuals of machinesfequipent except used
machinesfequipment. ‘

i
c.  Especiallywithinthe framctworkof restructuring,
manuals of additional machinesfequipment are
sufficient except used machinesfequipinent,
Approval of import of capital goods with facilities
shall be issued by Meninves/Chairninn of BKPM in



(4)

(1)

(3)

(4)

the forin of SP of customs facilities for capital goods
with the master list of capilal goods attached, and
conveyed to applicants with copies addressed to the
Dircectorate General of Customs and Excise and
technical ministries.

The validity period of SP of customs facilities for
capital goods shall be the same as the validity period
of SPISPPP.

PART TWO
IMPORT OF BASIC/COMPLEMENTARY
MATERIALS

Article 26

The import of basic/complementary materials with
facilities shall obtain approval from Meninves/
Chairman of BKPM.

Applications for the approval as meant in paragraph

(1) shall be submitted inwriting by using model 1V/

materials acconding to the specimen in Attachment

18 to Meninves/Chairinan of BKPM and by enclosing

the following documents :

a.  Lists of machinesfequipment installed, along
with technical specification data.

b, Calculations of the need for basic/complementary
materials to be imported.

Approvalofimportof basic/complementary materials
with facilitics shall be issted by Meninves[Chairman
of BKPM in the form of SP of customns facilities for
basicfcomplementary materialswith the master list of
basicfcomplementary materials attached, and
conveyed to applicants with copies addressed to the
Directorate General of Customs and Excise and

technical ministrics.

The validity period of SP of customs facilities for
basicfcomplementary materials shall be one year for
PMDN companics or PMA companics not yet
possessing 1UT, and shall be extendable for an
indefinite period after the possession of 1LIT.

(1)

(2)

(3)

(4)

PART THREE
LIMITED IMPORTER'S IDENTIFICATION
NUMBER (APIT)

Article 27

PMDN companies or PMA co:rtparxics which will
realise capital goods and or babzc,’complcmenmry
materials imports themselves shall possess thelimited
importer’s identification number (APIT) issucd by
Meninves|Chairman of BKPM.

Applications for APIT as meant in paragraph (1)

shall besubmitted inwriting by ‘using the APIT form

according to the specimen in Attachment 19 to

Meninves/Chairman of BKPM and by enclosing the

following documents : ,

a. - APIT cardswhicharesigned by those entitled to
' sign import documents. and stamped with
'~ corporate seals, :

b. - Copies of latest articles of association regarding
' compositit;ns of boards of directors. ‘

c.  Copies of taxpayer registration code mumbers

(NPWP).

d.  Lelters of power of attorney on duty stamped
papers, for thosesigning unport docinentsother
" than directors.

e.  Photographs of 3x4 ¢ of those signing xmport
documents in sets of two.

f- Copies of expatriate work permnits/IKTA for
expatriates signing import documents.

APIT shall be valid as of the sl-ipulah'on date and for
the entire territory of the Republic of Indonesia as
long as the companics concerned are still cnqnquf in

production.

In the case of any change of corporate boards of

directorsor thosesigning import documents by power .
of attorney, the relevant companies shall file

applications to Meninves[Chairnman of BKPM for

approval of amendinent of APIT,



PART FOUR

FACILITIES, OF TAXATION & SUSPENSION OF

PAYMENT OF PPN AND OR PPuBM ON
CERTAIN CAPITAL GOODS.

Article 28

(1) Thesuspensionof payment of PPN and or PPnBMon

(2)

the import of certain capital goods needed for the
process of production of taxable goods or scrvices
excluding spareparts, as long as the capital goods are
used according to their designation and are not
transferred, shall obtain approval from Meninves/
Chairiman of BKPM.

Applications for the approval as mcant in paragraph

(1) shall be submitted in writing by using the PPN

fromn according to the specimen in Attachment 20 to

Meninves/Chairman of BKPM, and by enclosing the

following documents :

a. Copics of confirination of taxable companies
(PPKP) as lcagalised by the local Tax Service.

. b, Transaction contracts of certain capital goods

(3)

(1)

(2)

with sellersfsupplicrs or invoices.

¢.  Lettersof technical explanations about relations
of the machinesf/equipment covered in
applications and the process of production,

Approval of suspension of payment of PPN and or
PPnuBM on imports shall be issued by Meninves/
Chairman of BKPM in the form of SP of suspension
and conveyed to applicants with copics addressed to
the Directorate General of Taxation, the Dircctorate
General of Customs and Excise.

PART FIVE
EXPATRIATE WORK PERMITS

Article 29 .
Plans for the use of expatriates (RPTKA) for PMDN

comparicsand PMA companies shall obtain approval

from Meninves/Chairman of BKPM.

Applications for the approval as meant in paragraph
(1)shall besubmitted inwriting by using the RPTKA

(3)

(1)

(2)

(3)

P

form according to the specimen in Attachment 21 1o
Meninves[Chairman of BKPM, and by enclosing the
following documents : ‘

a.  Organisational charts. -

b Records of articles of association, especially for
PMA. :

¢.  Evidence of reporting of personncel as validated
by the Office of the Ministry of Manporwer.

d Copics of idertification cﬁrds (KTP)o/'lndo;nm'mr
personnel (TKI) as associates and lctters of
appointiment as company employces. '

Approval of RPTKA shall be issued by Meninues/

Chairman of BKPM in the form of decrees (SK) on

RPTKA and conveyed to applicants with copics

addressed to the Ministry of Manpower, relevant

technical ministries and the local BKPMD. .

Article 30

Expatriate workers (TKA) of PMDN companics and
PMA companies who are ready lo leave for Indonesia
shall possess visas for temporary residence (VBS)
issued by representative offices of the Repithlic of
Indonesia (embassies of the Republic of Indonesia).

A;}}Jlicalions for VBS shall be submitted in wri!insv

by using the Ppt 2 form according to the speciinen

in Attachment 22 to Meninves[Chairinanof BKPM,

and by enclosing the following documensts :

a.  Copies of passports of relcvant TKA in comnplete
pages. .

b.  Latestcurriculumuvitacsigned by relcvant TKA.

¢.  Copies of diplomasfcertificates of education and
experience of work already translated into
Indonesian or English and validated by relcvant
corporate exccutives.

d. Copimo[d.ocumcntsofappointmcnt,orminula:
of sharcholder general ineetings for the pesition
of directors.

Recommendations by using model TA.O1 for the
applications as meant in paragraph (2) shall be issied
by the Head of the Bureau of Licensing and Facilities



(4)

of BKPM on behalf of Meninves/Chairinan of BKPM

and conveyed to theDirector Generalof iminigralion.

The Director General of Inunigration based on the
TAO1 recommendations shall notify representative
offices of the Republic of Indoncsia to issue VBS for
the TKA concerned.

Article 31

The relevant companics shall fileapplications for provisional
entry permits (KIMJS) to the local hmmigration Office
after the arrival of TKA with VBS.

(1)

(2)

(3)

(1

(2r

Article 32

TKA who have obtained KIM|S and arc working in
Indonesia shall apply for IKTA (expatriate work

permits).

Applications for IKT A shall be submitted inwriting

to the Chairinan of local BKPMD by enclosing :

a.  Four 4x6 cm passport photographs.

b.  Copies of passports in complele pages.

¢.  Copics of KIM/S.

d. Names and programs of education and training
for TKI as associates and would-be successors of
expatriate personnel.

. Copies of SK-RPTKA.

Approval of the applications as meant in paragraph
(2) shall be issued by the Chairinan of BKRPMD in the
forin of SK-IKTA for Meninves/Chairinan of BKPM
on behalf of the Minister of Manpower and conveyed
toapplicants with copics addressed to the local Office
of the Ministry of Manpower.

Article 33

Approval of extension of iKTA for TKA whose work
permits have expired shall be issued by the Chairman
of BKPMD.

Applications for IKTA extension as mmeant in
paragraph (1) shall be submitted in writing by filing
out model TAD2 according to the specimen in
Attachment 23 to the Chairman of local BRKPMD

3)

4)

(5)

(1)

(2)

within 30 (thirty) days before the expiration of relevant
IKTA, and by enclosing the following documents
a.  Books of IKTA legislation.

b.  Evidence of settlement of cxp&triatc tax.

¢. Evidence of scttlement of the compulsory

edycation and training fund, if already subject
to this provision. .

d.  Reportsonrealisation of educationand training
programs and or personnel Indonesianisation
programs.

. Copies of SK-RPTKA still in force.

f- Two 4x6 cin passport photographs.

Based on the approval of applica?ions as meant in
paragraph (2), the Chairman of BKPMD shall issuc
recommendations for thehandling of KIM/S extension
to the Directorate General of himmigration by using

modcl TA.OZ. -

The Chairman of local BRPMD cah issue provisional
IKTA certificates for 2 (two) months by using model
TA.04 according to the specimen in Attachment 24.

Based on the approval of KIM/S extension as meant
in paragraph (3), companies shall submit copies of
KIM/S extension to the Chairmai of local BKRPMD
for the issuance of SK (decisions) on IKT A exlension
on behalf of Meninves/Chairman of BKPM.

Article 34

TKA other than boards of dircctors who have worked
for 3 (three) years successively in Indonesia can have
their IKTA extended with the note that they shall
leave the Indonesian territory in the status of exit
perinit only (EPO).

If the TKA as meant in paragraph (1) are still needed
by companics, the sponsor companics shall take a new
procedure byusing TA.01 recommendations for which
theapplicationsaresubmitted toMeninves/Chairman
of BKPM on the basis of effective RPTKA.



CHAPTLR IX
CAPITAL INVESTMENTS IN BONDED ZONES

|

Article 35

(1) Applications for capital investments in bonded zones,
PMDN aswell as PMA, shall be filed to bonded zone
companies/imanaging bodics by using the application
forim as determined in this decree.

(2) Bonded zone companiesfinanaging bodies shall be
dclegated the authority to cvaluate and approve
applications for new projects, expansion and
amendments under PMDN located in bonded zones
for nd on behalf of Meninves/Chairman of BKPM.

(3) Bonded zone companicsfinanaging bodies shall be
delegated the authority to cvaluate applications for
new PMA located in bonded zones and results of

evaluation of the new applications shall be delivered

to Meninves{Chairmanof BKPM as recommendations

to the President, wficrcby presidential approval of the

said applications shall be conveyed by Meninves/

Chairmanof BKPM toapplicants in the formof SPPP
. through bonded zone companics.

(4) Bonded zone companies/inanaging bodics shall be
delegated the authority to evaluate applications for
expansion and amendments under PMA located in
bonded zones and resulls of evaluation of the
applications shall bedelivered to Meninves/Chairman
of BKPM, who shall further issuc approval of the said
applications and convey it toapplicants in the form of
SP through bonded zone companies.

(5) Bonded zone companiesfimanaging bodies shall be
delegated the authority to cvaluate applications for
capital investment implementation licences needed
and issue approval of the said applications to be
conveyed to applicants in the form of SP.

CHAPTER X
REPORTING OBLIGATION

Article 36

All companics alrcady obtaining approval from the
government within the framework of PMDN and PMA
shall be obligated to subnit capital investinent progress
r‘cpo;ts (LKPM) pursuant to the provisions in force.

CHAPTEPR: X1
SANCTIONS

Article 37

Inthecascofapplicants for approval of capital investimens
purposely falsifying data and or deciiments enclosed, the
applications concerned shall become wnlaicful and the
approval issucd by the government shall be canceiled, and
the parties concerned be liable to legal sanctions prrsuarit
to the provisians in force.

CHAPTER: N1
MISCELLANY

Article 38

Anyapproval, licence or decree which has limited ),;criod of
validity shall be automatically cancelled on the date of
expiration of the approval, licence or decree unless its
extension is approved by Meninves/Chairman of BKPM.

TRANSITIONAL PROVISION

Article 39

Applications for capital investments in previous models
already received by BKPM before the stipulation of this
decree shall be settled according to new provisions,



(1)

(2)

(3)

CONCLUSION

Article 40

With the.enforcement of this decree, all provisions
which are not in line with this decree shall be declared
null and void.

Matters which are not yet regulated in this decree
shall be further stipulated by a decree of Meninves/
Chairman of BKPM.

This decree shall come into force as from the date of

stipulation.

Stipulated in Jakarta.
On October 23, 1993.

THE STATE MINISTER FOR MOBILISATION OF
INVESTMENT FUNDS/
CHAIRMAN OF THE INVESTMENT
' COORDINATING BOARD,

sid.

SANYOTO SASTROWARDOYO




GOVERNMENT REGULATION OF THE REPUBLIC OF INDONESIA -
NUMBER 20 OF 1994

CONCERNING

SHARE OWNERSHIP IN COMPANIES ESTABLISHED UNDER
FOREIGN CAPITAL INVESTMENTS

THE PRESIDENT OF THE REPUBLIC OF INDONESIA,

a. that within the framework of accelcrating the pro-
motion and expansion of economic activities and na-
tional development in general, measures are needed
to further foster a secure business climate and better
guarantee the contmuxty of foreign capital invest-
ments;

b. that for this purpose, it is deemed necessary to im-
prove provisions concerning share ownership in
companies established under foreign capital invest-
ments as stipulated in Government Regulalion No.
50/1993.

In view of :
1. Article 5 paragraph ( 2) of the Constxtuhon of 1945;

2. Law No. 1/1967 on foreign capital investments (State
Gazette of 1967 No. 1, Supplement to State Gazette
No. 2818) as already amended by Law No. 11/1970
(State Gazette of 1970 No. 46, Supplement to State
Gazette No. 2943).

DECIDES:
To stipulate :

THE GOVERNMENT REGULATION CONCERN-
ING SHARE OWNERSHIP IN COMPANIES ES-
TABLISHED UNDER FOREIGN CAPITAL INVEST-

MENTS.

Article 1.

- Foreign capital investment aporoval shall be granted
within the framcwork of establishment of foreign capital
investment companies as limited habrhfy compiarties based
on the Indonesian law and domiciled in Indonesia.

Article 2,

(1) Foreign capital investments can be realised in the
formof :
a. joint ventures between foreign capital and capi-
tal owned by Indonesian citizens and or Indo-
‘nesian statutory bodies; or

b. direct investments, in the sense of the entire
capital being owned by foreign citizens and or
foreign statutory bodics.

(2) The amount of capital invested under foreign capital
investment shall be determined according to the
economic feasibility of relevant business activities.

Article 3.

(1) Companics which are established under foreign
capital investments shall be granted the business
licence for a period of 30 (thirty) years as from their
commcrcial production.

(2) The business licence can be extended by the State
Minister for Mobilisation of Investment Funds/
Chairman of the Investment Coordinatirg Board, if
the companies as meant in paragraph (1) continue
their business operations beneficial to the economy
and national development.

(3) The'State Minister for Mobilisation of Investiment
Furids/Chairman of the Investment Coordinating
Board shall stipuiate further provisions concerhing
the rencwal of the business licence after consulta-
tions with relevant Ministers.

Article 4,

(1) The business activitics of companies established un-
der foreign capital investments can be located
throughout the territory of the Republic of Indonesia.



(2)

(1)

(2)

(1)

(2

~

(1

~—

(2)

(1)

In regions where bonded zones or industrial estates
have been built, locations of business activities of
the companies in stich zones shall receive priority.

Article 5.

Companies which are established as meant in Arti-
cle 2 paragraph (1) point a. shall be allowed to un-
dertake business activities in the fields categorised
as being vital to the state and involving the livelihood
of the population at large, namely ports, generation
and transmission as well as distribution of electricity
to the public, telecommunications, shipping, airlines,
drinking water supply, public railways, atomic en-
ergy reactors and mass media.

Companies which are established as meant in Article
2 paragraph (1) point b. shall not be allowed to
undertake business activities as stipulated in para-
graph (1).

Article 6

The shares of Indonesian partners in companies
which are established as meant in Article 2 paragraph
(1) point a. shall at least amount to 5% (five percent)
of the entire paid-in capital of the companics upon
their establishment.

Further sale of shares of the companies beyond the
total as meant in paragraph (1) to Indonesian citizens
or Indonesian statutory bodies whose share capital
is owned by Indonesian citizens can be done through
direct ownership according to agreements reached
by relevant parties and or through the domestic
capital market.

Article 7.

Companies which are established as meant in Article
2 paragraph (1) point b. within a maximiun period
of fifteen years as from their commercial production
shall sell part of their shares to Indonesian citizens
and or Indonesian statutory bodies through direct
ownership or through the domestic capital inarket.

The transfer of shares as meant in paragraph (1)
shall not change the corporate status.

Article 8.
In addition to increasing their share capital, compa-

(2)

(3)

(4)

(1

(2)

3)

(4)

(5)

nies established under foreign capital investments
which have been engaged in commercial production
shall also be allowed :

a. tosct up new companies; and or

b. to buy the shares of existing companics estab-

lished under domestic capital investments and

or companics cstabiished under neither foreign .

capital investments nor domectic capital invest-

ments, whether already engaged in commercial

- production or not, through the domestic capital
market,

The shares as meant in paragraph (1) point b. can
also be purchased by companies which are estab-
lished as. ineant in Article 2. paragraph (1) point a.
through direct ownership according to agreements
reached by relevant parties.

The purchase of shares as meant in paragraph (1)
and paragraph (2) can be realised as long as the
fields of business of the relevant companies remain
open to foreign capital investments.

The purchase of shares as meant in paragraph (1)
point b. shall not change the corporate status.

Article 9.

Foreign statutory bodies shall be aflowed to buy the
shares of companies established wnder foreign capital
investinents, companies established under domestic
capital investments, and companies established under
neither foreign capital investments nor domestic
capital investments, whether already engaged in
commercial production or not.

The purchase of shares of companies established un-
der domestic capilal investments and companies es-
tablished under neither foreign capital investments
nor domestic capital investments as meant in para-
graph (1) can only be reaiised if their fields of busi-
ness upon the share purchas. are open to foreign
capitai investments. x

The purchase of shares as meant in paragraph; (1)
shall be realised through direct ownership and or
the domnestic capital market.

The direct ownership by forecign statutory bodies as
meant in paragraph (3) can only be done in the.
¢ffort to rescue and resiore the sound condxtum of
relcvant companies.

The purchase of shares as meant in paragraph (1)
and paragraph (2) shall not change the corporate

status.,
i
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Article 10,

Further provisions which are required for the imple-
mentation of this government regulation shail be stipu-
lated by the State Minister for Mobilisation of Investment
Funds{Chairman of the Investment Coordinating Board
after consultations with relevant Ministers.

Article 11.

With the enforcement of this government regulation,
Government Regulation No. 50/1993 on the require-
ments for share ownership in companies under foreign
capital investments, shall be declared null and void.

Article 12.

Companies established under foreign capital invest-
ments which have been set up and or engaged in com-
mercial production before the enforcement of this gov-
ernment regulation, based on agreements reached by
shareholders can make adjustments to the provisions in
this government regulation.

Article 13.

This government regulation shall come into force as
from the date of promulgation.

For public congnizance, this governuicnt regulation
shall be promulgated by publishing it in the Slate Gazette
of the Republic of Indonesia.

tipulated in Jakarta.
On May19, 19%4.

THE PRESIDENT OF THE REPUBLIC
OF INDONESIA
sgd.
SOEHARTO

Promulgated in Jakarta.
On May 19, 1994.

THE MINISTER/STATL SECRETARY,
sgd
MOERDIONO



ELUCIDATION
ON
GOVERNMENT REGULATION NO. 20/1994
CONCERNING
SHARE OWNERSHIP IN COMPANIES ESTABLISHED UNDER
FOREIGN CAPITAL INVESTMENTS |

GENERAL

With the changes taking place in the political and
economic structures of various parts of the world and
the expanding globalisation of the world economy,
many countries which were formerly closed to for-
eign capital investments have now offered vast op-
portunities to foreign capital within the framework
of increasing job opportunitics, promoting growth and
expanding economic activities. The situation has cre-
ated even tighter competition in foreign capital in-
vestments for intensified and more extensive invest-
ment operations.

The changes in various parts of the world as de-
scribed above proceed rapidly, thereby prompting many
countries to promote efficiency in their economies in
order to guarantee continuoys investment increase
and expansion as well as productivity enhancement.
This condition has also given rise lo very tough com-
petition in world trade.

The circumstances as meant above coincide with
the endeavour undertaken by the Indonesian nation
to futher intensify and expand economic activities as
well as to renew its national development by allow-
ing an increasingly greater role lo society and the
business sector in development financing. This role
is intended among others to further boost investments
and productivity and expand the export market by
enhancing competitiveness, so that a multiple impact
can be created such as economic growth, more job
opportunilies, absorption of materials/commodities
produced by communities and higher stale receipts
from taxes.

With a view to encouraging the participation of
the public and the private sector in strengthening
competitiveness in investments and world trade as
well as increasing the transfer of technology, mana-
gerial knowhow and capital so as to be cappable of
promoting investments, growth and economic activi-
ties in different regions, it is deemed necessary to
provide more attractive incentives for foreign capital
investments.

In order to achieve the objective, it is deeped nec-
essary lo improve provisions cocerning share owner-
ship in companies established under foreign capital
investments.

ARTICLE BY ARTICLE
Article 1

Sufficientyl clear.
Article 2 ?
Paragraph (1) |

1 .

In this provision, Indonesian statutory bodies cover
state owned corporations, regional administration owned
companies, cooperatives and other national compa-
nies.

Paragraph (2)

For the purpose of facilitating capital investments,
the economic feasibility of relevant business activi-
ties and amount of capital for investments dre fully
determined by the capital investors concerned.

Article 3
Paragraph (1)

Sufficiently clear.
Paragraph (2)

The world benefical means that the realisation of
business activities of the companies established un-
der foreign capital investments produces positive im-
pacts among others on exports, labour, tax revenue,
the environment and the national economy.
Paragraph (3)

The renewed business licence is granted for a period
of 30 years and the reguirements for requesting such a
licence are simpler than those for new permits.

Provisions of the rencwal of the business licence
for companies established under foreign capital in-
vestments must be stipulated by taking account of
the considerations of relevant Ministers, such as the



Minister of Industry on matters connected with technical
aspects of production, the Minister of Finance on matters
related to taxes, the Minister of Trade on matters
dealing with exports/imports, the Minister of Envi-
ronment Affairs on matters having to do with waste
handling, and other Ministers according to neces-

sity.

Article 4
Paragraph (1)

Sufficiently clear.
Paragraph (2)

The business dactivites of companies established under
foreign capilal investments can also be undertaken
on their plots of land already owned on the basis of
land titles, as long as the areas arc within regions/
territorics designated for industries pursuant to the
Spatial Layout General Plan or the Spatial Layout
Detalled Plan,

Article 5
Sufficiently clear

Article 6
Paragraph (1)

The increase in share ownership of Indonesian
partners is realised according to agreements reached
between Indonesian partners and foreign partners.

The said agreements involve periods and share ra-
tions as agreed upon by both parties on the basis of
the principle of mutually profitable cooperation and
the continuity of business aclivities of relevant com-
panies.

Paragraph (2)

Int this regulation, direct ownership means direct

placement.

Article 7
Paragraph (1)

In Whis provision, Indonesian statutory bodics cover
state owned corporations, regional-administration owned
companies, cooperatives and other national compa-
nies. The total of shares sold by companies estab-
lished under foreign capital investments is according
to agreements reached by relevant parties on the basis
of the principle of mutually profitable cooperation and
the continuity-of business activities of relevant com-
panies and or provisions of the domestic capital mar-
ket. '

Paragraph (2)

This affirmation is meant to abolish the differen-
tiation so far followed, such as between foreign in-
vestment companies, domestic investment companics,
and non-foreign/domestic investment companics.

This is intended to simplify administration. Be-
sides, basically all the said companies legally have
the same position, viz. Indonesian statutory bodies
subject to the Indonesian law.

Article 8
Paragraph (1)
Point a. :

The new companies set up bya the companics
stipulated herein have the status of companics estah-
lished under foreign capital investments.

Pont b. :

Sufficiently clear
JParagraph (2)

The agreements referred to herein involve periods
and share ratios as agreed upon by toth parties on
the basis of the principle of mutually profitalbe coop-
eration and the continuity of business activities of
relevant companies.

Paragraph (3)
Sufficiently clear
‘Paragraph (4)
Sufficiently clear
Article 9
‘Paragraph (1)

The purchase of shares is meant to encourage co-
operation between foreign companies which are non
Indonesian statutory bodies and companies which are
Indonesian statutory bodies in order to obtain inter-
national market opportunities within the framework
of export promotion.
‘Paragraph (2)

Sufficiently clear
Paragraph (3)

Sufficiently clear
Paragraph (4)

Sufficiently clear
Paragraph (5)

See the explanation of Article 7 paragraph (2).
Article 10 through Article 13

Sufficiently clear ‘

1

SUPPLEMENT TO THE STATE GAZETTE OF THE REPUBLIC OF INDONESIA NO. 3552
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Considering :

Inview of

DECREE OF THE PRESIDENT OF REPUBLIK OF INDONLSIA
NUMBER 54 OF 1993

CONCERNING

THE LIST OF SECTORS
TI:IATARE CLOSED FOR CAPITAL INVESTMENT

THE PRESIDENT OF THE REPUBLIC OF INDONESIA

that within the framework of further
enkancing capital investment, it is

deemed necessary to review the list of

sectors that are closed for capital

investment.

1.

Article 4 paragraph (1) of the
Constitution of 1945;

Law No. 1 of 1967 on Foreign
Capital Investment (State Ga-
zette of 1967 No. 1, Supplement
to State Gazette No. 2818) as
already ammended by Law No.
11 of 1970 (State Gazette of 1970
No. 46, Supplement to Gazette
No. 2943);

Law No. 6 of 1968 on Domestic
Capital Investment (State Ga-
zette of 1968 No. 33, Supple-
ment to State Gazette No. 2853);
as ammended by Law No. 12 of
1970 (State Gazette of 1970 No.
47, Supplement to the State Ga-
zette No. 2944);

Presidential Decree No. 33 of
1980 on the establishment of the
Regional Investment Coordinat-
ing Board;

Presidential Decree No. 33 of
1981 the hirvestment Coordinat-
ing Board as alrcady by Presi-
dential Decree No. 76/1982;

Presidential Decree No. 25 of
1991 on the status task, function
and organizational structure of
the Investment Coordinating
Board; |

Presidential Décree No. 33 of
1992 concerning the procedure
of capital investment.

DECIDES

By revoking Presidential Decree No. 32 of 1992 on
the list of sectors tha are closed for capital

To stipulate :

investment;

1

THE PRESIDENTIAL DECREE CONCERNING'
THE LIST OF SECTORS THAT ARE CLOSED FOR
CAPITAL INVESTMENT

Article 1

(1) The list of sectors that are closed for capital
investment, as attached to this presidential decree,
shall comprise the sectors which are closed to all kinds
of capital investment (Appendix I), and the sectors.|
which are reserved for small scale industry/in coop-
eration with medium or large scn.’c‘industry (Ap-

pendix I1).

(2) The list as meant in paragraph (1) shall be effective
for entire territory of the Republic of Indonesia.



Article 2
The List scctors that are closed for capital investment
shall be effective for 3 (three) years and subject to annual
review if considered necessary according to the needs and
development of the situation.

Article 3

(1) The licensing of the capital investment under the
law on forcign capital investment based on the
presidential approval for certain capital investment
plan, shall be settled by The State Minister of
Investment Fund Mover/Chairman of the Investment
Coordinating Board (BKPM) on behalf of the
Ministers subordinating the relevant sectors,

- persuant to the prevailing laws and regulation.

(2) The licensing of capital investment under the Law
on domestic capital investment shall be settled by
The State Minister of Investment Funt Mover/
Chairman of the Investment Coordinating Board
(BKPM) on behalf of the Minister subordinating the
relevant -sectors, pursziant to the prevailing laws
and regulations.

(3) Thelicensing of capital investment outside the Law
on Foreign Capital Investment and the Law on the
Law on the Law on Domestic Capital Investment
shal be scttled by the Ministers subordinating the
relcvant sectors according to their respective arcas
of authority, in line with the prevailing law and
regulations.

(4) Especially with regard to forcign capital investment
in the field of general mining taking the form of
Contract of Work, the procedure shall be stipulated
by the Minister of Mincs and Encrgy.

Article 4

This Presidentinl Decree shall come into force as from

date of stipulation.

Stipulated in [akarta
On June 10, 1993

THE PRESIDENT OF
THE REPUBLIC OF INDONESIA

Signed

SOEHARTO



No.

Sectors of Investment

I

m

1. SECTORS THAT ARE CLOSED FOR CAPITAL INVESTMENT EXCEPT

-

IFIT CAN FULLFILL CERTAIN CONDITIONS

10.

1.

Powdered Milk/condensed milk
Exept integrated with dairy cattle raising

Palm oil based cooking oil
Exept with guarantee of the raw materials

Block Board
Except using wood waste as the raw material

Sawmill
Except in Irian Jaya and East Timor provinces

Plywood (Raw)
Except in Irian Jaya and East Timor provinces

Finished/Semi-finished rattan products
Except in the provinces outside Java Island

Finished/Semi-finished mangrove wood products
Except integrated with its culture

Printing of valuable paper
1) Postage stamps
2)  Duty stamps

. 3) Banknotes

4)  Passport
5)  Stamped postages

Except for state printing enterprise/ Perum Peruri

Ethyl Alcohol
Except for the technical grade

Explosive materials and the like

Except for state Owned Enterprise (Perumt Dahana)

X

X

X

Note:

I = PMA (foreign investment);

I = PMDN (domestic investment),;
I = non PMA/PMDN,

X = closed;

- = open.



e

No. Scctors of Investment a I I I
11.  Utility Boiler X X X
Except manufacturing, at least equal to the present localization
implementated by exiting manufacturer.
12. Motor Vehicles ‘ X X X
a.  Medium truct, light truct, pick-up, bus and mini bus l
b, Multi purpose vehicles/jecp
¢ Sedan and station wagon f
d. Two wheeled motor vehicles
Except manufacturing, at least equal to present localization
implemented by existing manufacturer
13. Aircraft X X X
a.  Jet engine or propeller for transportation ’
b.  Helicopter
. Aircraft engine : piston combustion engines, turbo propeller,
other turbo gas, ram jet, pulse jet and turbo fans.
d.  Aircraft equipment and accesorics :
Aircraft/Helicopter propeller and landing equipment
Except for/in cooperation with PT. IPTN
II. SECTORS THAT ARE CLOSED FOR CAPITAL
IVESTMENT, EXEPT FOR NEW PROJECT THAT ;
EXPORT AT LEAST 65% OF THE PRODUCTION, | |
OR EXPANSION OF THE EXISTING PROJECT }
14. Manufacturing of cigarettes/SPM j X - X

15. Medichine l
a) Pharmaceutical Sormulation
b) Traditional herbal drugs (jamu)

Note: I = PMA (foreign investment);

II = PMDN (domestic investment);
I = non PMA/PMDN;
X = closed;

= open.



No. Sectors of Investment I I I
HI. SECTORS THAT ARE CLOSED FOR NEW AND
EXPANSION INVESTMENT PROJECT EXEPT 100%
OF THE PRODUCTION FOR EXPORT
16. Artificial sweeteners (syclamate and saccharine) X X X
New and expansion project should be located in Bonded Zone or
Export Oriented Production Entrepot
17. Liquor & Alcoholic Beverage X X X
New and expansion project should be located in Bonded Zone or
Export Oriented Production Entrepot
18. Fireworks X X X
New and expansion project should be located in Bonded Zone or
Export Oriented Production Entrepot
19 Dusposable gas lighter ‘ X X X
New and expansion project should be located in Bonded Zone or “
Export Oriented Production Entrepot '
1V, SECTORS IN SERVICES THAT ARE CLOSED '
FOR FOREIGN INVESTMENT
20. Taxi/Bus X - -
21. Local Shipping X - -
22. Scheduled/Chartered Flight X - -
23. Maintenance workshop for aircraft and its componensts, X - -
operating at airport
24. Retail trade X - -
Note: I = PMA (forcign investiment);
II' = PMDN (domestic investment);
m = non PMA/PMDN;
X = closed;

- = open.



N().

Scctors of Investuent I I i
25. Trade Suppor?ing Service : X
Advertising |
26. Private Television Broadcasting and - X |
Radio Brondcasting "
27. Operation of Cinema X
V. SECTORS THAT ARE ABSOLUTELY CLOSED
FOR CAPITAL INVESTMENT
28. Contracting Services in Forest Logging X X X
‘ 29. Casino/gambling | X X X
30. Utilization and Cultivation of sponges X X X
31. Marijuana and the like X X X
32. Vencer (rotary) X X
33. Penta chlorophenol, Dichloro Diphenyl Trichloro X X X

Ethane (DDT), Dicldrin, Chlordane.

Note:

I = PMA (foreign investment);

II = PMDN (domestic investment);

1 = non PMA/PMDN; !
X = closcd;

- = open.



No. Scclors of Investment

ISR

~1

10.

11.
12.
13.

15.
16.
17.
18.

19.
20.
21.
22,

Non pedigree chicken breediny

Dairy cow breeding

Shrimp larva culture

Mackerel. Flying fish, A sea-fish (Caranx) fishing
Shrimp catching

Eel, escargot, crocodile, frog culture

Coral fish catching such as sea bass, ribbon fish,
gouper, sea perch and the like

Catching of squid, jelly fish, sea cucumber and the
like, and the catching of ornamental fish.

The plantation of clove, pepper, melinjo, coandlenut,
vanilla, kapulaga, cinnamon, nutmeg, siwalan,
sugnr palm and leaf (lontar)

Medicinal Herbs
Except ginger

Pickled/sweetened fruits and vegetables
Salted dried fish and the like
Smoked fish and the like

. Various flours fromt grains

1) Rice flours
2)  Peanuts flours
3) Cassava flours

Brown sugar

Fermented soybean paste (tauco)
Soybean sauce _
Fermented soybean (tempe)
Soybean curd

Fish and shrimp paste
Traditional cakes

Other cakes

23.

24.

26.
27.

28.
29.
30.

31

1) Smacks of nuts (roasted peanuts with crust,
salted peanuts, large white beans, roasted pea-
nuts, with garlic

2)  Salted/preserved egg

3)  Bean chip

4) Crispies
5)  Chips
Yarn 5pinning :

1)  The production of cocoon

2)  Silk yarn (filament) No. Sectors of Investment
3)  Fiber Decoration '

Except integrated silk textile industry

Improved yarn :

1) Bleaching

2) Dyeing

3)  Motive yarn/tic dyeing
by manual means

Fabric printing and finishing
Printing by manual means, except intcgrated with
upstream industry

Hand-made batiks

Weaving : :
1) ATBM (non mechanical) weaving
2 Traditional weaving (gedogan)

Knitting, by manual means
Tradiéional hat/cap

Lime and lime products :

1) Quicklime !
2) Hydrated lime ' :
3)  Slaked lime

4)  Products made from lime

Clay ceramic goods for houseshold uses :

1) Unglazed houschold appliances

2)  Unglazed household adornments

3) Unglazed various types of flowerports




32. Agricultural tools :

1)

2

3)
)
5)
6)
7)
5)
9)
10)
1)
12)
13)
14)
15)

Hoe

Shovels

Plows

Harrows

Rakers

Crowbars

Hand sickles

Weed remover

Reaping

Stewed knife

Sprinkle

Hand Sprayer

Manual paddy threshers
Manual maize threshers
Manaul hullers

33.

36.

37.

Hand Tools :

1) Chisels .
2)  Hammer (small type)
3)  Wood planes

4)  Trowels

. Hand Cutters :

1) Chooping knife
2)  Axes

Traditional Indonesian musical instruments

Handicrafts not elsewhere classified :

1) Handicrafts made from plant basic materials

2) Handicraft made from basic matcrials of
animal origin

3)  Artificial flowers and decoratives

Raw rattan processing



REGULATION OF STATE MINISTER FOR AGRARIAN AFFAIRS/HEAD OF THE
NATIONAL LAND AGENCY NO, 2/1993 |

ON

THE PROCEDURE FOR COMPANIES TO OBTAIN LOCATION LICENCES AND LAND
TITLES WITHIN THE FRAMEWORK OF CAPITAL INVESTMENTS

THE STATE MINISTER FOR AGRARIAN AFFAIRS/HEAD OF
THE NATIONAL AGENCY,

Considering :

a.

that with the stipulation of Presidential Decree No.
9711993 on the Procedure for Capital Investments, it
is deemed necessary to reregulate the procedure for
companies to obtain location licences and land titles
within the framework of capital investments; '

that in conjuction with the matters, it is necessary to
stipulate the Regulation of the State Minister for
Agrarian Affairs/Head of the National Land Agency.

In view of :

1.

Law No. 28/1958 on the Superuvision of the Transfer
of Titles on Plantation Land (State Gazette of 1956
No. 73, Supplenent to State Gazette No. 1125);

Law No. 29/1956 o1 the Regulations of and Actions
Against Plantation Land (State Gazette of 1956 No.
74, Supplement to State Gazette No. 1126);

Law No. 5/1960 on Basis Regulations on Agrarian
Principles (State Gazetteof 1960 No.104, Supplement
to State Gazette No. 2043);

Law No. 1/1967 on Foreign Capital Investments
(State Gazette of 1967 No. 1, Supplement to State
Cazetle No. 2818) as already amended by Law No.
11/1970 (State Gazette of 1970 No. 46, Supplement
to State Gazette No. 2943);

Law No. 6/1968 on Domestic Capital Inveshnents
(State Gazette of 1968 No. 33, Supplement to State
Gazette No. 2853), as already amended by Law No.
12/1970 (State Gazette of 1970 No. 46, Supplement
to State Gazette No: 2944);

Law No. 5/1974 on Principles of Administration in

10.

11.

12.

13.

14,

15.

Regions (State Gazette of 1974 No. 38, Supplement
to State Gazette No. 3037);

Law No. 16/1974 on Flats (State Gazette of 1985 No.
75, Supplement to State Gazette No. 3318);

Law No. 24/1992 on Spatial Layout (State Gazette of
1992 No. 115, Supplement to State Gazctte No.
3501);

Government Regulation No. 10/1961 on Land
Registration (State Gazette of 1361 No. 28,
Supplemnent to State Gazette No. 2171);

Government Regulation No. 6/1988 on the
Coordination of Activities of Vertical Agencies in
Regions:

Presidential Decree No. 26/1988 on the National
Land Agency jo. Presidential Decree No. 96/M[93 on
the Establishment of the Sixth Development Cabinet;

Presidlential Decree No.34/1992 on the Utilisation of
Land Under Land Titles for Building Construction
and Land Tiles for. Business Operation for Joint
Venture Companies in the framcwork of Forcign
Investments;

Presidential Decree No. 44/1993 on the Occupation,
Main Task, Function, Organisational Structure and
Work System of State Ministrics;

Presidential Decree No. 94/1993 on the Procedure for
Capital Investments;

Regulation of the Minister ofngn’culturc and
Agrarian Affairs No. 11/1962 Jis. No. 2/1964 and
Joint Decree of the Minister of Hame Affairs and the
Minister of Agriculture No. 2/Pert/OP/[8/1969-8/



19690n Decisionsand Requirements for the Granting
of Land Titles for Business Operation to National
Private tompnnics.

DECIDES :

By revoking Regulation of the Head of the National Land
Agency No. 3/1992 on the Procedure for Companics to
Obtain Reservation of Land, Location Licences, for the
Granting, Extension and Rencwal of titles on Land and the
Issuince of Its Certificates.

To stipulate :

THEREGULATION OF THE STATEMINISTERFOR
AGRARIAN AFFAIRS/HEAD OF THE NATIONAL
LAND AGENCY CONCERNING THE PROCEDURE
FOR COMPANIES TO OBTAIN LOCATION
LICENCES AND LAND TITLES WITHIN THE
FRAMEWORK OF CAPITALINVESTMENTS.

CHAPTER I
GENERAL PROVISIONS

Article 1

Hercinafter referred toas :

1. A location licence shall be a licence granted to a
company to obtain land in accordance with the
Regional Spatial Layout, and shall serve as a licence
for the transfer of title.

2. Aland title for business operation shall bea title to
manage land direcHy controlled by the Government
for the purpose of agricultural, plantation, fishery or
animal husbandry business as meant in Article 28
paragraph (1) of Law No. 5/1960.

3. Aland title for building construction shall be a title
to establish and own a building on land which is not
personal{corporate property as meant in Article 35
paragraph (1) of Law No. 5/1960.

4. A company shall be a company with the status of an
Indonesian legal entity and anindividual company of
an Indonesian citizen,

5. TheMinister shall be the State Minister for Agrarian
Affairs{Head of the National Land Agency.

6.  Regional Cffice shall be the Provincial Office of the
National Land Agency.

7. Land Office shall be the Regencial[Municipal Land
Agency.

CHAPTER I
LOCATION LICENCLES

Article 2

(1) To obtain a location licence a company shall filc ar
application to the Head of Land Office by filling out
‘Form 1 as attached (sec Attachwment | to this
regulation). ’

(2) In filling the application for the licence as mean! in
‘paragraph (1) an applicant shall enclose copies of the
letter of capital investment approval for a domestic
investment company (PMDN), or the netification on
approval by the President for a foreign investrient
company (PMA), or the principle approval froni the
tecknical ministry for non PMA/PMDN.

. (3) Copies of the application as mecant in paragraph (1)

shall be addressed lo :
a.  The Head of Regional b[[icc.

b.  The Regional Inveshnent Coordinating Eoard
for PMA/PMDN, the vertical agency of the
technical ministry in the Sccond Lewel Region
for non PMA/PMDN.

"¢ The Development Planning Board of the Second
Level Region, or the Development Planning
Board of the First LevEcI Region espcciblly for
applicants in the Special Region of Capital City
of Jakarta (DKI Jakarta).

1
|

Article 3

(1) In preparing a location licence the Head of the Land
Office shall work together with relevant agencics.

(2) The Head of the Land Office shall issue a decision on



3)

(4)

(5)

(1)

{2)

(3)

an application for a location licence not [ater than 12
(fwelve) work days after the application is received in
a complete manner.

The Head of the Land Office shall send the decision on
a location licence to the relevant company and make
the decision in accordance with the specimen as
attached (sce attachment Il to this regulation) with
copics addressed to the Regent/Mayor and relevant
agencies as meant in Article 2 paragraph (3).

Based on thedecision onalocation licenice the company
shall be entitled to the land.

The location licence shall be granted for a period of 12
(twelve) months and extended once for 12 (twelve)
months only.

Article 4

The application for the extension of a location licence
shall be filed not later than 10 (ten) work days before
the expiry of the location licence and shall include
reasons for the extension.

The Head of the Land Office shall issue a decision on
the extension of the location licence in accordance
with the specimen as attached (see Attachinent I1I to
this regulation) not later than 10 (ten) work days
after dossiers of the application for a location licence
are received in a complete manner.

The dclivery of the decision on the extension of a
location licence shall be done according to Article 3
paragraph (3).

Article 5

The issuance and extension of the location licence shall be
liable to administrative fees in accordance with the

prevailing provision.

CHAPTER III
LAND ACQUISITION

Part One
The Transfer of Land Titles

(1)

(2)

(3)

4)

(5)

(6)

(7)

Article 6

For land acquired from a certified propreitary title,
the Hedd of the Land Office shall issuca cértificate of
land title for building construction upon the request
of the propreitary title holder, whx"‘th is valid for 30
(thirty) yearsand expires on September 24 in the 30th
year after lhe issuance of the decision on the location
licence as meant in Article 3 paragraph (2).

The certificate of land title for building construction
as meant in paragraph (1) shall be used to make a
certificate of title transfer before the official issuing

land titles (PPAT) who will regist&r the title transfer
with the local Land Office.

Land acquired from an uncertified ?ropreitary titleor
customary title shall mutatis mutandis be subject to
the process as meant in paragraph (1) and paragrap'h
(2) with the provision that the certificate of land title
for building construction shall be issued after the
expiryoftheannouncement periodas meant in Article
18 of Government Regulation No. 10/1961.

The certificate of title transfer for land acquired from
aland title for building construction shall directly be
made 'beforc the official issuing land tities (PPAT)
and shall be then registered will the local Land Office

under the name of the company/fapplicant. ?

Theextentionofaland title for buiiding construction
until September 24 as meant in paragraph (1) shall
be givenat a time when the transfer of the land title
for building construction as meant in paragraph (4)

is registered.

Land acquired from a utilization title shall nutatis
mutandis be subject to provisons as meant in
paragraph (1), (2), (4) and (5).

A plot of land acquired from a land title for business
operation shall be given a certificate of land title for
business operation along with a picture of situation/
letter of separating measurement whose validaty is
the same as the remaining period of the land title for

business operation.



%)

(9

(1

(2)

(3)

The transfer of a land title for business operation as
meant in paragraph (7) and the registration of title
transfer shall be done in accordance with paragraphs
(4) and (5).

For land acquired from land controlled by the state,
anapplicant shall first free it from cultivation orother
exploitation dcivities before applying for a land title.

Part Two
The Granting of Land Titles

Article 7

Afterobtaining alocation licence from the Head of the
Land Officc and completing the acquisition of land, a

company shall apply foraland title by filing out Form
4 as attached (sce Attachment IV to this regulation).

Anapyplication foraland titlefor building construction

shall be filed to the Head of the Local Land Office, and

an apyplication for a land title for business operation

shall be filed to the Head of the relcvant Regional

Office by enclosing :

a.  Alocation licence;

b.  Evidences of land acquisition;

c. The identity of the applicant/deed on the
establishment of the comnpany already approved
as a legal entity;

d. A decision of the Minister of Forestry on the
release of forest areas if the land is acquired from
conversion forests;

e. A picture of situation as a result of the
measurement by the Local Land Office.

After receiving dossicrs of the application for a land
title for building construction in a complete manner,
the following activities shall be carried out :

a.  Notlater than 10 (ten) work days, the commilce
on land inspection appointed under  the
prevailing regulation shall have completed the
inspection of land and made a sunnnary of the
land inspection.

!

\

i
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b. " Not later than 7 (scven) work days stqrt‘i‘r@:r;m
thedate when the summary of land inspection is
‘completed, the Head of the Land Office shall

issue a decision on land title for building
construction to the application with an arca of
not more than 5 (five) hectares of land.

¢.  The decision on the granting of a land title for
building construction as incant in letter b s}:mll
be made inaccordancewith Forin-5b as attached
(sce Attachment Va to this regulation), and
shall be then sent by the Head of the Land Office
totheapplicant with copicsaddressed to relcvant
agencics.

d.  Therejection of anapplication fora land title for
building construction as meant in lctter b shall
be made inaccordancewith Forn-5b as attached
(sce Attaclunent Vb to this regulation), and
shall be then sent by the Head of the Land Office
totheapplicant with copicsaddressed to relevant
agcncies'.

e.  Not later than 3 (three) work days after the
inspection of land the Head of the Land Office
shall send to the Head of the Regional Office
dossiers of the application for a land title for
building consctruction as meant in paragraph
(2) with an area of more than 5 (five) hectares of
land along with considerations.

f. The Head of the Regional Office shall issue a

decisiononthe granting ofaland title for building
construction ot later than 7 (seven) work days
starting from the receipt dite of dossicrs of the
application as meant in letter e.

g The decision on the granting of the land title for
building construction as meant in letter f shall
be mnade in accordance with Form-5c as attached
(sce Attachment Ve tothis regulation), and shall
be then sent by the Head of the Regional Office
totheapplicantwith copiesaddressed to relevant

_agencics.

h. The rejection of anapplication fora land title for



* building construction as meant in letter e shall
be made inaccordance Form 5-d as attached (see
Attachment Vd to this regulation), and shall be
then sent by the Head of the Regional Office
to the applicant. with copies addressed to
relevant agencius.'

(4) After receiving dossicrs (;f an application for a land

title for business operation ista complete manner, the

following activities shall be carried out :

a.  The Head of the Regional Office shall instruct
the committee on land ‘inspcclion appointed
under the prevailing regulation to make
preparations for and conduct a land inspection
as wellas complete aswmmaryof land inspection
not later than 15 (fifteen) work days.

b.  Notlater than7 (seven) work days starting from
thedatewhen thesummaryof the land inspection
is completed, the Head of the Regional Office
shall issue a decision on a land title for business
operation to the application with an area of not
more than 200 (iwo hundred) hectares of |

and.

¢.  The decision on the granting of a land title for
business operation as meant in letter b shall be
mude in accordance with Form-6a as attached
(see Attachment Via to this regulation), and
shall be then sent by the Head of the Regional
Office to the applicant with copies addressed to
relevant agencics.

d.  The decision on the granting of a land title for
business operation as meant in letter b shall be
made in accordance with Formn-6a as attached
(see Attachment Vla to this regulation), and
shall be then sent by the Head of the Regional
Office to the applicant with copies addressed to
relevant agencies.

_e. Inconnectionwith theapplication foralandtitle

for business operation with an area of more than

200 (two hundred) hectares of land, not later

than 7 (scven) work days starting from the date

when the summary of land inspection is

1
completed, the Head of the Regional Office shall

send to the Minister dossiers of the said
application along with consideration.

f- The Minister shall issue the decision on the

granting of a land title for business operation
not later than 10 (ten) work days starting froin
the date when dossiers of the application as
meant in letter e are rcccxvcd

8. Thedecision on the granting of a land title fo:r

business operation as incant in letter f shall be
sent by the Minister to the applicant through the
Head of the relevant Regional Office with copies
addressed to relevant agencies.

Article 8

Land titles for building construction shall be granted for
a maximum period of 30 (thirty) years,and land titles for
business operation shall be granted for a maximun period
of 35 (thirty five) years.

CHAPTER IV

THE EXTENSION AND RENEWAL OF LAND

(1)

(2)

(3)

TILES
Article 9

The land title for building constructionand land title
for business operation as meant in Article 7 shall be
granted the guarantee of title extension upon the
request of the title holder so long as the land is still
used in accordance with its appropriation and
agreement on the granting of a land for building
construction in the case of ihe said land title for
building construction being a proprietary title or
utilization title. |

Land titles for building construction shall be extended
for anmaximum period of 20 (twenty) years, while
land titles for business operation shall be extended for
a maximum period of 25 (twenty five) years.

Land titles for building construction shall be rencwed
for a maximum period of 30 ( thirty) years, whileland
titles for business operation shall be renewed for a
maxitmm period of 35 "thirljﬁr'd_/cars[orcconomic
activitics or certainregions to bcﬁcrlhcrsl:pulahd by

the Govcrmnenl‘ !
i



Article 10

TheMinister shall stipulate further procedures forapplying
for the extension and rencwal of titles as meant in Article

6and 9.

CHAPTER V
THE ISSUANCE OF CERTIFICATES OF LAND
TITLES

Article 11

(1) Not later than 7 (seven) work days the Head of the
Local Land Office shall register and issue certificates
under the name of companies or relevant recipients of

titles.

(2) In the case of the granting of new titles andjor
transfer, the Head of the Land Office shall register
themand then issue certificates under the name of the
cornpanies orapplicants not later than 7 (scven )work
days after applications or certificates from the official
issuing land titles (PPAT) are received.

(3) TheHead of the Local Land Officeshall send certificates
to the recipients of titles and send notifications to
relevant agencies by using Form 7 as attached (sce
Attachment VII to this regulation).

CHAPTER VI
MORTGAGE
Article 12

A land title for building construction of a land title for
business operation under the name of company shall be

. used as a collateral loan under a mortgage agreement as

regulated in Law No.16{1985 on Flats and its enforcement
regulation.

CHAPTER VII
FEES

{
Article 13

The granting of a land title for building construction ora
land title for business operation as meant in Article 6 and
7 the issuance of a certificate as incant in Article 11 shall
be liable to fecs set by the Minister.

CHAPTER VIII
SANCTIONS

Article 14

Iftherecipients of titles do not meet r%qm'rcmcnts stipulated
in the decisions on the granting of land titles and the land
is rot used in accordance with the spatial layout, the land
titles for building construction or land titles for business
operation already received shall be subject te sanction in
accordance with the existing legislations.

CHAPTER IX
TRANSITIONAL PROVISIONS

Article 15

(1) Applications for location licences, which are received
from companies before, and whose decisions are being
madeal a time when this rcgulation takes cffect, shall
be settled by Governors/Heads of First Level Regions
inaccorduncewith the old provision not later than 12
(twelve) work days after this regulation is stipulated.

(2) Applications for land titles, which are received from
companics before, and whose titles are being prepared
at a time when this regulation takes effect, shall be
settled in accordance with the old provision not later
than 30 (thirty) work days after this regulation is
stipulated,



CHAPTER X
CLOSING PROVISION

Articlc 16

With theenforcement of this regulationof the State Minister

for Agrarian Affairs/Head of the National Land Agency,
all provisions which contradict to this regulation shall be
declared null and void.

Article 17

This regulation shall come into force as from the date of
stipulation.

|
|
I
|
|
il
i
!

Stipulated in Jakarta
On Octeober 23, 1993

THE STATE MINISTER FOR AGRARIAN
. AFFAIRS/ |
HEAD OF THE NATIONAL LAND AGENCY!

|
|
i

sgd.

i
'
)
i

', SONI HARSONO
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