
donors shall not attach conditions that are inconsistent with the functions and 

objectives of the Commission.434 The Act conveniently avoided to define what it 

meant by conditions that are inconsistent (( ... with the functions and objectives of 

the Commission." No agency or independent body is designated to determine when 

this imprecise condition is met or breached. There is no rational basis for 

empowering SEC to receive monetary and other gifts from the public especially in 

the notoriously corrupt environment of the capital market. This gift mandate opens 

the door to official bribery and corruption. Giving Nigeria's SEC the power to 

accept money from the public is an official endorsement of bribery and corruption. 

The mandate opens an avenue for market operators and corporate executives who 

are in trouble with the law to easily reach out and offer bribe to SEC staff and 

Commissioners. The mandate does not come with any benefit. It rather breeds 

fraud and corruption, and further pollutes the already befouled market. 

5.7 Absence of Private Rights of Action; A Grave Loophole in Nigerian Law. 

Private right of action is an important remedy that augments securities market 

regulation. Importance of private right of action as a remedy for regulating 

securities market was recognized two centuries ago. Early in the evolution of 

securities market regulation, English Parliament developed the concept of civil 

434. See; S.22,(1), ISA 
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liabilities of corporate executives, and included private rights of action as core 

component.435 English Parliament passed the 1890 Directors Liability Act36 (later 

incorporated into the Companies Act), whose purpose it was to modifY the 

common law of deceit, as it had been applied by the House of Lords the previous 

year in Derry v. Peek,437 so as to subject corporate directors and promoters to civil 

liability for untrue statements in the prospectus without proof of scienter.438 

Also, in recognition of the importance of private right of action in regulation of 

securities market, U.S. Securities Act of 1933 contains a number of private 

remedies for investors who are injured due to violations of the Act. 439 (See: 

sections 11, 15 U.S.C.A. s.77k, for material misstatements and omissions in 

registration statements; section 12 (a)(1), 15 U.S.C.A. s.77(a)(1), for securities 

sold in violation of the registration requirements, and section 12(a)(2), 15 

U.S.C.A. s.771(a)(2), creating an action by purchasers against their sellers for 

material misstatements or omissions.44o 

435. See; Bloomenthal, Harold S. (2008), Securities Law Handbook (2008-2009 ed.), VoU, 8. 
436. See; (1890), 53&54 Viet., ch.64 
437. See; (1889), 11 App. Cas. 337 
438. See; Bloomenthal (2008), supra. 
439. See; (1933) Securities Act, s.11, 15 U.S.C.A. s.77k, s.12 (a)(1), 15 U.S.C.A. s.77(a)(1), s.12(a)(2), 15U.S.C.A. s.77I(aO(2), 
See also Hazen, Thomas L. (2006), The Law of Securities Regulation, 2. 
440. Hazen, Thomas L. (2006), ibid. 

219 



In addition to the express statutory provisions, United States Supreme Court also 

recognizes implied right of private remedy (private right of action) in provisions of 

the U.S. Securities Exchange Act 1934 that do not expressly provide so. The 

provisions include s.14 (a), s.10 (b), s.17 (a) (2) and (3) of the Securities Exchange 

Act 1934, and Rule 1 Ob-5. See J.I. Case Co v. Borak,441 Merrill Lynch, Pierce, 

Fenner and Smith, Inc. v. Curran,442 and Bateman Eichler, Hill Richards, Inc. v. 

Berner,443 

Moreover, United States Private Securities Litigation Reform Act of 1995 

established a separate set of "rules" of civil procedure for private actions initiated 

under the Securities acts so that, thenceforth, the rules of procedure that govern a 

private action for securities fraud in the federal court will be found in large part in 

the PSLRA, whereas in all other civil actions, in the Federal Rules of Civil 

Procedure.444 The PSLRA, in an effort to keep plaintiffs from unduly exploiting 

deep pocket defendants, redefines how liability is to be apportioned among 

defendants and prospective defendants if liability is found under the Exchange Act 

(and in a limited area under s.ll of the Securities Act).445 

441. See; (1964),377 U.S. 426. 
442. See; (1982),456 U.S. 353. 
443.See; (1985),472 U.S. 299. See also, Cox, Hillman, Langevoort, (2006), Securities Regulation Cases and Materials, 1066-69. 
444. See; Bloomenthal and Wolff, Securities and Federal Corporate Law, (2d ed.), s.16:40. 
445. Ibid. 
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Again, separate but identical provisions are applicable to private actions under the 

Securities Act and under the Exchange Act (Pub. L. No. 104-67 s.102, adding 

s.27A to the Securities Act and s.21E to the Securities Exchange Act).446 

Furthennore, United States also added other layers of fences against securities 

frauds and corruption in its array of laws. One such notable additional defense is 

the Racketeer Influenced and Corrupt Organizations Act (RICO), 1970,447 as a 

means of curbing organized crime's infiltration and corruption of legitimate 

businesses as well as the use of certain so-called racketeering activities in the 

conduct ofbusiness.448 RICO quickly became a potent weapon because among the 

violations included within RICO's definition of racketeering activity is securities 

fraud.449 S.1962 of RICO, in sum, has four distinct prohibitions: It prohibits using 

or investing income obtained from "a pattern of racketeering activity" to acquire an 

interest in an "enterprise," engaged in or affecting commerce ( s.1962( a) ;acquiring 

or maintaining an interest in such an "enterprise" through "a pattern of 

racketeering activity" (s.1962(b); conducting the affairs of an "enterprise" through 

"a pattern of racketeering activity" (s.1962(c); or conspiring to commit any of the 

446. See; Bloomenthal, H. (2008),10, supra at page 219. 
447. See; (1970),18 U.S.C. ssI961-1968. 
448. See; Cox, Hillman, Langevoort, (2006), 873, supra, at page 220. 
449. Ibid. 
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first three prohibitions (s.1962(d).450 Most RICO claims based on securities law 

violations arise under s.1962(c).451 See generally u.S. Supreme Court decision in 

H.J. Inc. v. Northwestern Bell Telephone CO.,.452 

Despite the rich history and documented importance of private rights of action in 

the jurisprudence of securities regulation, private right of action is completely 

removed from Nigeria securities statutes. Private right of action is not recognized 

under Nigeria securities law. Rather in a twist consistent with the many tricks 

played on Nigerian investors in the Investments and Securities Act, s.107 

(prohibition of false or misleading statements),453 s.108 (fraudulently inducing 

persons to deal in securities),454 s.109 (dissemination of illegal information),455 

s.IIO (prohibition of fraudulent means),456 and s.lll (prohibition of insider-

trading)457 are all written in ways that, ironically, slacken the stipulated 

prohibitions, and also make their violations impossible to prove in court. 

450. See; Cox, Hillman, Longevoort, (2008), 873, supra at 220. 
451.lbid. 
452. See; (1989),492 U.S. 299 
453. See; S.107, ISA. 
454. See; S.l08, ibid. 
455. See; S.l09, ibid. 
456. See; S.llO, ibid 
457. See; S.lll, ibid 
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However, s.114 did the most damage to private rights of action in Nigeria. Rather 

than vest victims of frauds and other violations with the rights to take civil actions 

against violators of ss.107 to 112, as under the English law (above),458 and under 

the U.S. laws (above),459 s.114 instead vests in Nigeria's SEC only a limited right 

of action. S .114 provides that "[a] ny transaction done in contravention of section 

111 or 112 of this Act is avoidable at the instance of the Commission."46o S.114 

vests narrow right of action on SEC to void transactions involving violations of 

only ss. 111 and 112. SEC can only sue to void the fraudulent transactions. SEC 

cannot sue on behalf of the victims for compensation. Victims of securities frauds 

and violations under ss.111 and 112 can neither sue to void the transactions nor 

claim damages of any kind. Indeed, there is no right of action vested on the 

victims of anyone of the violations prohibited in the entire gamut of ss.l 07 to 112. 

In particular, no person or entity (not even the SEC) is invested with the right to 

void the transaction or claim any type of damages for serious violations contained 

in ss.107 to 110, i.e., prohibitions that are not covered by s.114. The effect is that 

most cases of frauds and willful violations (big and small) go unpunished and 

remain without remedy. See for instance Nova Securities and Finance and 

Anenih v. SEC61 AP PIc (the victim) whose stocks was willfully manipulated 

458. See; Pages 218-219 supra 
459. See; Pages 219-222 supra. 
460. See; S.114, ISA. 
461. See; ; (Unreported) (2009), Case No. IST/APP/02/09. Judgment delivered on Wednesday, 9th September, 2009. 
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32 times within two weeks, occasioning Nl17.2 billion ($820.4 million) in losses, 

has no legal right to sue Nova Securities and Finance for recision, restitution, or 

damages, or to recover its actual losses, even if SEC had won the case on appeal. 

N ever mind that the tribunal eventually reversed SEC on appeal, under 

questionable circumstances. Similarly, multitude of Nigerian investors, individual 

and corporate, who were wantonly defrauded in Nigeria capital market also do not 

have any rights of action under the law against even identified fraudsters. This is 

the nature of the extraordinary legal protections fraudulent market operators enjoy 

at the detriment of investors under Nigerian securities law. That is the state of the 

law under which business goes on in Nigeria capital market, till date. 

5.8 Treble Damages Principle; Deterrent Rule against Securities Fraud. 

In a real securities regulatory system where private rights of action exist, award of 

treble damages to victims of securities frauds and violations is one important 

method of instilling discipline and ensuring transparency and integrity in the 

capital market. Treble damages deter and discourage potential securities cheats 

from wanton acts of frauds in the market place. It is a veritable tool for fraud 

disincentive in the capital market. 
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5.8.1 Treble Damages under Old English Law. 

History of treble damages awards for securities frauds and violations dates back to 

the infamous English Bubble Act of 172(/62 described in its recital as "[aJn act to 

restrain the number and ill practice of brokers and stock jobbers. "463 Notorious for 

its many ills, the Bubble Act had its origin in the political power of the South Sea 

Company itself and the company's desire to suppress less favorable rivals without 

royal charters.464 Amongst other provisions, Bubble Act prohibited the use of false 

charters and the taking of subscriptions for such enterprises.465 Bubble Act declared 

such matters to be public nuisance subject to penalties and forfeitures. 466 Brokers 

trading in such unlawful shares were rendered liable to lose their licenses.467 

Merchants and traders whose business was injured by such unlawful organizations 

were given the right to sue for treble damages. 468Though Bubble Act was gradually 

whittled away and eventually repealed in 1825,469 treble damages doctrine survived 

subsequent enactments including the 1844 Joint Companies Registration Act,470 

Companies Act of 1867, and the 1890 Directors Liability Act,471 amongst others. 

462. See; (1720),6 Geo. l,eh.lS. s.IS 
463. See; S.1S, ibid. 
464. Ibid. 
465. Ibid. 
466. Ibid. 
467. Ibid. 
468. Ibid. See also Bloomenthal, Harold S. (200S), supra at 219. 
469. See; (IS25), 6. Geo. 4, eh.91. See also Bloomenthal, Harold (200S), ibid. 
470. See; (1S44), 7 & S Viet., eh.llO. 
471. See; (IS90), 53 & 54 Viet., eh.64. See also Bloomenthal, Harold (200S), ibid. 

225 



5.8.2 Treble Damages under U.S. Law: In U.S., damages awarded in private civil 

actions for securities frauds and other violations are ample and varied. According 

to Professor Cox and his co-authors, the most significant attributes of the civil 

liability scheme established under the Securities Act of 1933 are recision pursuant 

to s. 12 (a) (1) at the option of any purchaser for any violation of s.5 and the 

extensive damage liability imposed by s.ll upon the issuer and - absent due 

diligence-those associated with a public distribution when there is a material 

falsity or omission in a registration statement.472 Additiona11iabi1ity provisions of 

the '33 Act are found in the antifraud provisions of s.12 (a) (2) and s.17.473 

5.8.3 Treble Damages in India: Under the Securities Exchange Board of India Act 

1992,474 penalties for violations in Indian capital market are in most cases three 

times the amount involved, (i.e. treble ),475 and in some other cases penalties 

prescribed are as high asfive times the amount involved in the vio1ations.476 

5.8.4 Treble Damages under Nigerian Law: In Nigerian, the story is totally 

different. Treble damages and its immense benefits to market regulation are 

completely wiped off from the securities statutes. Instead of adhering to the 

472. See; Cox, Hillman, and Langevoort, (2006), 481, supra, at 220. 
473. See; 1933 Securities Act, s.12, (a), (2), and s.l7 See also Cox, Hillman, and Langevoort (2008), ibid. 
474. See; (1992), SEBI Act No.1 5 of 1992 
475. See; Chapter VIA, ss. 15G and 15H, ibid. 
476. See; S.15F(c). 
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international best practices, s.116, ISA 2007, conversely, limits the amount of 

compensation payable to victims of willful securities frauds to 'difference in 

price "'77 and actuallosses.478 S. 116 provides in subsection (1) that; 

"(1) A person who is liable under this part of this Act shall pay compensation at 

the order of the Commission or the Tribunal, as the case may be, to any aggrieved 

person who, in a transaction for the purchase or sale of securities entered into 

with the first-mentioned person or with a person acting for or on his behalf, suffers 

a loss by reason of the difference between the price at which the securities would 

have likely been dealt in such a transaction at the time when the first-mentioned 

transaction took place if the contravention had not occurred. "479 

In a convoluted provision reminiscent of IMP and World Bank's legislative styles, 

subsection (1) of s.1l6, above, allows compensation only when a person suffers a 

loss in a transaction for the 'purchase or sale of securities' by reason of 'the 

difference between the prices at which the securities would have likely been 

dealt' in similar transaction at the time the violation occurred, if the contravention 

had not occurred. In other words, s.116 (1) recognizes price disparity that occurs in 

a transaction for the purchase or sale of securities as the only compensable loss. 

477. See; Subsection (1) of s.116, ISA. 
478. See; Subsection (2) of s.116, ibid. 
479. See; Subsection (1), s.116, ibid. 
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Note that the prescribed 'price disparity' quantum of compensation cannot be 

claimed by the victim of the fraud because the Act does not give right of action to 

victims, and gives only a right of voidance to SEC. Hence, s.116 (1) is a complete 

hoax. S.116 (2) recognizes actual loss quantum of compensation, thus; 

"(2) The amount of compensation for which a person is liable under subsection 
(1) of this section is the amount of the loss sustained by the person claiming the 
compensation or any other amount as may be determined by the Commission or 
the Tribunal. "480 

Implicit in subsection (2), s.116, is that compensation for other forms of losses and 

damages not amounting to actual losses are not recognized under the Nigerian 

securities law. For example loss profit, anticipatory damages, consequential 

damages, punitive damages, costs, and attorney's fees, etc., are, by implications, 

excluded under the Nigerian law. Add the fact that neither the victim of a violation 

nor SEC has right under Nigerian law to claim for damages. It becomes clear that 

provisions of s.116 (1) and (2) do not create any legally enforceable rights. 

Moreover, in the same IMF and World Bank writing fashions, s.115, ISA 2007, 

which is the only predatory-crime' criminal punishment' provision in the entire 

480. Subsection (2), s.116, ISA 2007. 
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ISA 2007, ties criminal culpability exclusively to violations involving 'use of 

information', under Part XI of the Act, and limits criminal punishment to 

maximum of double the amount involved in the fraud or violation.481 

However, by design, many violations prohibited under Part XI of ISA 2007 do not 

involve the 'use of information'. Examples include s.105 (false trading and market 

rigging transactions),482 s.106 (securities market manipulation.),483 ss.107, 108, and 

110. Some other violations under Part XI only implicate minimal use of 

information, but their violations do not per se involve the use of information to 

make profit or to inflict loss. Hence, violations under those sections do not fall 

within the purview of s.115. It also means that under Nigerian securities law, 

victims of losses resulting from violations of sections 105, 106, 107, 108, and 110 

cannot successfully claim any compensation given that violations prohibited under 

those sections do not carry the essential ingredients of 'using information' to make 

'profit' or cause 'losses'. This is another statutory deceit under Nigerian securities 

laws that effectively shortchanged defrauded investors while shielding securities 

fraudsters. The deterrent benefit of treble damages award is totally lost in Nigeria 

to deceptive statutory intrigues. 

481. See; S.115 (a) and (b), ISA 
482. See; S.105, ISA 
483. See; S.106, ISA 
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5.9 Margin Loan: The Achilles Heel that threatens many Nigerian Investors 
and Banks. 
An investor who wishes to purchase securities, but does not have available cash, or 

enough cash at hand, may rely on broker-dealers (and others) to borrow such 

money,484 if the customer meets the conditions for the lending. Margin loan is the 

money an investor borrows from broker-dealers to invest on securities.485 

Borrowing to invest (borrowing on "margin") is a direct form of leveraging.486 It 

increases the return on the initial investment if the investment is successful (i.e., if 

the income or price appreciation exceeds the debt plus the transaction costs), but it 

also increases the loss if the investment does not succeed.487 That is to say, both the 

level of risk and the expected return may be increased, perhaps substantially, by 

the borrowing.488 

When broker-dealers encourage their customers to invest on margin-an appealing 

strategy to the customer anxious to make lots of money-potential suitability 

problems arise.489Beside dealing with the problem as a suitability issue, courts in 

U.S. have held that broker-dealers violate Rule lOb-5 directly by not providing 

484. See; Cox, Hillman, and Langevoort, (2006), 1072, supra, at 220 
485. Ibid 
486. Ibid 
487. Ibid 
488. Ibid 
489. Ibid 
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their customers with all information necessary to evaluate the nature and risks of 

margin borrowing, whether in connection with a specific securities transaction,490 

or at the time the account is established,491 see Angelastro v. Prudential Bache 

Securities Corp. 492 

Margin lending is an important but high-risk hot button issue in securities trading. 

Abuse and misuse of margin loan is known to have ruined many investors, 

securities markets, investment and commercial banks, and national economies. 

Comprehensive rules are conventionally put in place to regulate margin lending, 

and to protect investors from abuses, broker-dealers and banks from credit-lending 

problems, which margin lending is fraught with. 

In Nigeria, margin lending suffers extreme abuse and neglect, with no regulation in 

place to stymie the damages margin lending does to investors, traders, and banks. 

Nigerian commercial banks mistakenly crashed into margin lending business by 

enticing their customers with margin loans to purchase the very banks' own shares. 

490.See; Cox, Hillman, and Langevoort(2006), supra at 220. See also Arrington v. Merrill Lynch, Pierce, Fenner and Smith, 
(1981), 651(9th Cir.), 
491. See; Cox eta!, ibid. 
492. See; (1984) Angelastro v. Prudential Bache Securities Corp., (1984), 764 F.2d 939 (3d Cir.) 
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Commercial banks are not supposed to make margin lending.493 Most Nigerian 

banks and customers are currently mired in huge debts from margin loans and 

accumulated interests. According to NSE, a total of NI tr ($7bn) bank money is 

trapped in stocks.494Nigerian Central Bank is also credited with a report that 11 

Nigerian banks groan under N422bn ($3billion) share loans.495The loans referred to 

in the above two reports are mostly margin loans banks forced on their customers. 

Notwithstanding the foregoing, Nigeria ISA 2007 still failed to make regulations 

for margin loans, or set guidelines for subsidiary legislations and rules. S.l04 

merely gave a nod to margin loan, and passed the regulatory buck to Nigeria's SEC 

without setting the requisite blueprints with which SEC will make regulations for 

margin requirements.496 S.104 and its inadequacies has existed in Nigeria's statute 

books since 1999 (similar provisions exist in the repealed 1999 ISA), yet no single 

rule has been put in place by SEC to regulate margin loan. This is a willful 

omission that misled many investors into accepting margin loans when there are no 

guidelines regulating the perilous venture. Nigerian Banks seized upon the 

loophole and feasted on unwary and ignorant customers. 

493. See, U.S. Glass-Steagall Act 1933 which, inter alia, separated commercial banking and investment banking businesses. 
494. See, "Banks' Nltr loans trapped in stocks, says NSE," at http;//odili.net/news/source/2009/juV8/214.htrnl. (04/2010) 
495. See; ']] Nigerian banks groan under N422bn ($3billion) share loans'; http;//odili.net/news/source/2009/jun/15/312.htrn1 
(04/2010). 
496. See; S.104, ISA 
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5.10 Insider-Trading; Broker-Dealers and Inside Information. 

Trading on inside information, or insider-trading, is another hot button issue in 

securities trading. Within the insider trading principles, there is the tipper and 

tippee dichotomy of duties and liabilities.497The rules are elaborate, and the 

applications are intricate. Failure to provide adequate and enforceable rules to 

regulate insider-trading in Nigerian securities law is a loophole the exploitation of 

which caused great havoc to Nigeria stock market, and Nigerian investors. 

The foregoing is a cursory examination of few examples of the smaller but potent 

plots that are willfully designed into Nigerian market frameworks. They combined 

with the bigger plots to traumatize Nigeria capital market, and pave way for the 

N8.1 tn ($60 billion) securities 'hot money cycle' swindle that occurred in Nigeria 

stock market. Similar scheme is currently going on in Nigeria's bond market, and 

in the banking and insurance sectors, uninterrupted. Time and space do not permit 

the exhaustion of all the smaller plots. Some of the smaller plots that also pack 

punches, but which time and space did not permit their discussion include; 

497. See; Cox etal, 1066, supra, at 220. See also; Bateman Eichler, Hill Richards, Inc. v. Berner, (1985), 472 U.S. 299. 
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(a).Absence of legally enforceable Code of Corporate Governance. 

(b ).Integrity/ Accuracy of Annual/Periodic Reports/Returns, and need for 
Certifications by CEOs/CFOs to be in affidavits.(Ss.60,61,62,63,64,65,66 of IS A.) 

(c ).Integrity in Calibration of ticker movements and Electronics Trading 
Infrastructures (s.55(1) ISA). (Need for transparency and statutory regulation). 

(d).Crooked Stock Pools; need for statutory proscription - s s.105, 106 ISA. 

(e ).Separation of Commercial Banks and Investment Banks. 

(f).Importance of Special Jurisprudence for Securities Proceedings; U.S. PSLRA. 

(g).Private property rights of investors versus abuse and control by market 
operators. 

5.11 IMF and World Bank's Roles in Nigeria Market Crash: The hermetic 

secrecy under which IMF and World Bank operate would not make it easy to 

establish the culpable nexus of the two institutions to Nigeria market crash. Only a 

full-scale official inquiry and expert investigation will fully fill that gap. However, 

thanks to Professor Joseph Stiglitz, an insider, the role IMF and World Bank play 

in the kind of Nigeria's stock market crash has become public knowledge. World 

Bank and IMF's link to Nigeria market crisis could also be deduced from the ties 

principal local actors in Nigeria financial crisis share with IMF and World Bank, 

and from conducts of the two global financial institutions. Then Governor of 

Central Bank of Nigeria is a famous World Bank protegee, and the then Nigeria 
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Minister for Finance was seconded from the World Bank, to which she returned 

and was promoted to the post of Managing Director after after being relieved from 

her duties by Nigerian government. 

Also, as the cataclysmic crash of Nigeria stock market sent the nation's economy 

into a tail spin, labor organizations, many concerned citizens, and agencies began 

to raise alarms. Nigerian bank workers Association called on government to probe 

unethical practices in the banks.49'Nigerian Labor Congress demanded that 

government probe banks and stock market with dispatch.4990ther trade unions 

joined to urge Nigerian government to take immediate action.sooEven the usually 

reticent and hardly conspicuous PricewaterhouseCoopers raised public alarm on 

the state of the nation's banks.solAll the alarms fell on deaf ears. The high point 

was that while concerned voices saw danger and raised alarms, IMF and World 

Bank saw differently. In an orchestrated but separate news releases syndicated on 

April 28, 2009, IMF announced that Nigeria has sound fiscal policies.so20n the 

same day, World Bank concurred with IMF and proclaimed that Nigeria's business 

498. See; 'Bank workers petition Senate over unethical practices '. http://odili.netlnews/source/2009/feb/26/307.html (04/2010) 
499. See; 'Financial Crisis-Probe banks, stock market now-NLC'. http://odili.netlnews/source/2009/feb/27/300.html (04/2010) 
500. See; 'Trade Union Warns Yar'Adua Over Collapsing Economy'. http://odili.netlnews/source/2009/junl28/310.html (4/2010) 
501. See; 'PricewaterhouseCoopers (PWC) Auditors Raise Alarm On Nigerian Banks' 
http://www.sunnewsonline.com!webpages/news/nationaU2009/feb/25/national-25-02-2009-02.htm (04/2010) 
502. See; 'Meltdown: Nigeria has sound fiscal policies, says IMP ... '.http://odili.netinews/source/2009/apr/23/210.html(04/2010) 
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environment was sound.503In apparent reaction to World Bank's proclamations, 

Speaker of Nigeria's House of Representatives, III a move that is very rare in 

Nigeria, shot back and publicly questioned World Bank's assistance to Nigeria.504 

An interesting event that revealed IMF's dishonesty in praising Nigeria's fiscal 

policies, in the face of national financial calamity that arose from bad fiscal 

policies, happened many miles away from Nigeria. In a contemporaneous 

interview with the London Economist, an IMF top official struggled to wriggle out 

of accusations that IMF policies created global imbalance that caused then ongoing 

global financial crisis. The IMF top official retorted forcefully that poor 

regulations, not global imbalances, caused the global financial crisis.505From the 

Economist's interview manifested IMF's acceptance that poor regulation is a 

catalyst to financial crisis. IMF knew that Nigeria is in: a financial crisis but chose 

to proclaim Nigeria's poor financial sector policies as sound. Law and regulation 

are road maps to policies, whether fiscal or otherwise. Nigeria's financial sector 

laws are inanely poor, pointing to abysmal fiscal policies. IMF is very aware of 

that. But, instead, IMF chose to publicly proclaim them as sound, while at the same 

503. See; 'Nigeria goodfor doing business-World Bank'. http://odili.netlnews/source/2009/apr/23/604.html (04/2010) 
504. See; 'World Bank's assistance questionable, says Bankole '. http://odili.netlnews/source/2009/apr/28/13.html (0412010) 
505. See; 'The IMF blames poor regulation, not global imbalances, for the global financial crisis' 
http://www.economist.comlfinance/displaystorv.cfm? (02/2011) 
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time telling the honest truth back home. IMF's double speak is open to different 

interpretations, but one undeniable conclusion is that IMF willfully lied to the 

Nigerian public. IMF is hiding something when it chose to publicly ridicule itself 

by praising horrible Nigerian financial-sector fiscal policies. Understandably, IMF 

is privy to Nigerian dysfunctional financial laws and policies. IMF and World 

Bank hijacked Nigeria's financial sectors and the economy, formulate policies, and 

write laws at the national and state levels.506IMF and World Bank are strongly 

believed to have authored Nigeria's Investments and Securities Acts 1999 and 

2007. Images of Joseph Stiglitz's accusations that IMF and World Batik induce 

weak countries to prematurely liberalize their capital markets, relax financial 

regulations, 'corrupt local officials', and orchestrate 'hot money cycle' schemes 

suddenly come alive in Nigeria market's many conundrums. 

5.12 Conclusion. 

N8.1tn ($60bn) crash of Nigeria stock market was not, and could not have been, an 

accident, or an inauspicious misfortune. Neither did Nigeria stock market crash 

result from global financial crisis as alleged. Iraqi stock market (ISX) and other 

similarly situated emerging stock markets conclusively laid the global financial 

506. See one familiar example; FG, World Bank to train four states on fiscal governance. 
http://odili.net/news/source/2009/juV24/303.html (09/2009) 
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meltdown claim to rest.507 Rather, as discussed in this paper, evidence show 

beyond doubt that the cataclysmic implosion of Nigeria stock market resulted from 

a well organized and ruthlessly executed securities swindle. 

The methodical distortion of Nigeria capital market's structural and legal 

frameworks, sabotage of Nigeria's SEC, expurgation of safety-nets and systems of 

internal control, positioning of securities tribunal, and the tribunal's power to 

accept monetary gifts which coincides with the tribunal's routine exculpation of 

securities fraudsters bear the culpable signs. Also, Nigeria's SEC power to accept 

monetary gifts from the public, precision in the coordination of the rise and crash 

of Nigeria stock market, magnitude of the losses that resulted from the crash, acts 

of omissions and commissions by Nigerian officials during and after the crash, and 

the numerous other plots that exist in the market - all point unequivocally to 

premeditation. Legislative infidelity is used to accomplish the grand scheme. 

Never in the history of securities regulation has any nation's statute been as 

converse and distorted in content and intendment as the Nigerian Investments and 

Securities Act 2007. Damages the Act did, and still does, to Nigeria capital market 

507. See; Chapter 1, pp. 10 and 11 of this paper for full discussion. 
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IS phenomenal, incalculable, and unprecedented. Nigerian Investments and 

Securities Act 2007 is by far worse than the English "Bubble Act" of 

1720508previously deemed the world's worst in the art of using legislation to 

commit securities fraud. Nigeria's 2007 ISA merits Maitland's apt derision of the 

Bubble Act, that; "[a] panic-stricken Parliament issued a law, which, even when 

we now read it, seems to scream at us from the statute book. "509 The difference is 

that Nigerian National Assembly (Senate and House of Representatives) was not 

panic-stricken when it passed the 2007 Act into law. Rather, the National 

Assembly appears to have passed a bad legislation written and handed to it by 

some interest groups, without proper deliberation and scrutiny. 

If Nigeria capital market's arrangement is analyzed with the purpose of matching it 

to a desired outcome, the only rational conclusion a reasonable person would come 

to is that the market is designed for an organized fraud. There can be no other 

reason for throwing Nigeria capital market into so much dysfunction and 

distortion. Professor Joseph Stiglitz's revelation510 that' hot money cycle' scheme is 

second of the four-step method IMF and World Bank use to destroy economies 

508. See; (1720); 6 Oeo.l, ch.18, s.18 
509. See; Maitland, F. (1911), Collected Papers, 390 
510. See; The Observer, Sunday 29 Apri12001, at http://www.guardian.co.uk./business/2001lapr/29/business.mbas (0112011). 
See also Chapter 1, pp.33-41 ofthis paper for full discussion. 
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of poorer and weaker nations solved the remainder of the byzantine puzzle in 

Nigeria stock market crash. The N8.1 tn ($60bn) losses in Nigeria stock market 

crash represent only the initial harvest. The scheme continues. The biggest concern 

is that both Nigeria stock and bond markets still run on the same perilous securities 

laws, and on the sinister structural and regulatory arrangements discussed in this 

paper. Nigerian banking and insurance frameworks are also yoked in similar chaos 

and corruption. And, Nigeria's national economy, and the fate of her 150 million 

citizens, hinge on this endless sequence of financial-sector racketeering schemes. 

5.13 Recommendations. 

Nigeria capital market is in a quagmire of frauds and deceit. The situation is dire 

and needs to be addressed with the fierce urgency of now. Nigeria is in a desperate 

situation, and the country has very few options. Any solutions must be quick, 

drastic, sweeping, and resolute. Federal government of Nigeria must muster the 

courage to do all that is required. Suggestions for solving the serious challenges 

facing Nigeria capital market include; 

(a). Halt trading immediately in Nigeria stock market, suspend operations in all the 
exchanges. Also, suspend all operations in the bond market. 

(b). Order expert audit and investigations of all activities in the capital market, with 
terms of reference that will include determination of the remote and immediate 
causes of the cataclysmic crash of Nigeria stock market in 2008 - 2009. 
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(c). Set up high caliber public inquiry to investigate and establish the roles played 
by any individuals, agencies, organizations, institutions and other entities in the 
collapse and current state of Nigeria capital market. Hold accountable any persons 
or entities found to have engaged in any serious frauds and unlawful activities that 
contributed to the crisis in Nigeria capital market. Ban the persons and entities 
found culpable from participating directly or indirectly in the capital market for 
minimum of ten years. Make them face the law, regurgitate all money stolen from 
investors, and make victimized investors whole. 

(d). Disband and reconstitute the Investments and Securities Tribunal, SEC, and all 
the committees set up under the current ISA 2007. 

(e). Study and review the structural and regulatory frameworks of Nigeria capital 
market. Determine the areas of systemic failures. Verify and confirm areas of 
distortions in the structural and regulatory frameworks of Nigeria capital market. 
Compare safety features and antifraud provisions in Nigeria market with similar 
features in other viable markets, and match the features with international best 
practices. 

(t). Repeal the Investments and Securities Act 2007. Repeal also the rules and 
subsidiary legislations made pursuant to the Act. Enact a new Securities Act that 
will contain the appropriate provisions. The new Act will include the following 
prOVIsIOns; 

i. Adequately bolster and empower SEC to be the true apex regulatory agency for 
Nigeria capital market. But, knowledgeable securities regulators will be incharge. 

ii. Subject the Investment and Securities Tribunal to the authority of SEC so that 
the tribunal acts as internal adjudicatory agency of SEC like in the U.S., with non­
exclusive limited jurisdiction. Or set up the model of Indian Securities Appellate 
Tribunal with only retired or serving Supreme Court Justices, Court of Appeal 
Judges, and Chief Judges of State High Courts as the tribunal jUdges. Increase the 
number of the tribunal judges, and locate at least two panels of the tribunal in 
every state and federal capital territory. In alternative, eliminate the tribunal and 
invest jurisdiction over securities matters in the Nigerian Federal High Courts. 
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iii. Abolish the money gift mandates of both the tribunal and SEC. In its place, 
enact stringent anti-corruption provisions that will bind the tribunal judges and 
SEC Commissioners to be of good conduct. 

iv. Make the position and tenure of office of all SEC Commissioners to be 
fulltime and executive, pay them equal salary and allowance, and ban them from 
directly or indirectly holding any other office or carousing in any way with 
publicly traded corporations. Vest the leadership of SEC on the Chairman. 

v. Abolish the office and position of Director General of both the SEC and NSE. 

vi. Ban stock traders and dealers, investment analysts, investment advisers, floor 
traders, and every regulator and official, etc., from directly or indirectly holding 
any position in publicly traded corporations, as in Ghana. Also, ban even their 
relatives from holding such offices, as in Greece. 

vii. Provide enhanced private rights of action to investors, with all the rights and 
appurtenances attached. 

viii. Introduce treble damages as standard civil compensation payable to victims 
of any willful securities violations or frauds. 

ix. Prescribe severe criminal punishments for any acts of willful or reckless 
frauds that occur in the capital market, willful or reckless violation of the 
provisions of the Act, and other similar serious infractions. 

x. Promulgate comprehensive Code of Corporate Governance and make them 
statutorily compulsory and legally enforceable. Provide private rights of civil 
action to any person or entities whose rights or interests are violated or threatened 
by any violations or threatened violation of the Code. 

xi. Provide for independent and robust shareholders associations consistent with 
sAO of Nigerian 1999 Constitution. Invest shareholders associations with full 
rights and powers under the law, in accordance with international best practices. 

xii. Enact strict disclosure provisions that would ensure integrity and accuracy of 
Annual and Periodic filings/Returns. Make CEOs/CFOs to personally certify the 
accuracy of annual and periodic returns, as well as financial statements in 
affidavits. 

242 



X111. Make strict provIsIons for the regulation of trading gadgets and 
infrastructures to ensure accuracy and integrity in ticker calibrations and 
movements, and in all the electronics trading infrastructures. 

xiv. Ban the practice of crooked stock pools, and make it senous criminal 
offence. 

XV. Enact comprehensive rules for regulation of the 'front and back offices' of 
stock brokers and dealers, and regulate hedge funds. 

xvi. Totally separate commercial banks and investment banks so that commercial 
banks will concentrate on traditional commercial banking business while 
investment banks engage only in investment banking. 

xvii. Margin lending is not for commercial banks. Make adequate provisions for 
regulating margin loans, margin credit lending, and securities lending activities. 

xviii. Incorporate prohibitions contained in U.S.-Corrupt Influence and 
Racketeer Organizations Act (RICO),1970, 18 U.S.C. s. 1961-1968, the Federal 
Mail Fraud Act of 1872, 18 U.S.C. s.1341 (Supp.2003), and the Wire Fraud 
Statute of 1952, 18 U.S.C. s.1343 (Supp. 2003), into the new Nigerian Investments 
and Securities Act. 

g. Also, incorporate into Nigerian securities laws the provisions of United States 
core securities enactments contained in; 

i. Trust Indenture Act of 1939. 

ii. Investment Company Act of 1940. 

iii.Investment Advisers Act of 1940. 

iv.Securities Investor Protection Act of 1970. 

v.The Williams Act of 1968. 

vi. The Insider Trading Sanctions Act of 1984. 

vii. The Private Litigation Reform Act of 1995. 

viii.The Securities Litigation Uniform Standards Act of 1998. 
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ix. National Securities Markets Improvement Act of 1966. 

x.The Glass-Steagall Act (or the Banking Act) of 1933. 

xi.The Sarbanese-Oxley Act of2002. (Also, create Public Company Accounting 
Oversight Board). 

xii. The 2010 U.S. Securities Market Act and amendments. 

The foregoing suggestions are not exhaustive, but can be a good starting point for 

addressing the pandemic maladies that plague Nigeria capital market. Each of the 

above enactments contains critical provisions that address specific areas of 

maladies in securities transactions and regulation. 
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