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E7 % NATIONAL MEDIATION BOARD
;‘.’—0 WASHINGTON, D. C. 20572

OFFICE OF THE CHAIRMAN

The President
President of the Senate
Speaker of the House of Representatives

Sirs:

It is my honor to submit the Forty-Eighth Annual Report of the National
Mediation Board for fiscal year 1982, pursuant to the provisions of Section 4,
Second, of Public Law No. 442, 73rd Congress, approved June 21, 1934.

The report is a comprehensive twelve-month review of the Board’s adminis-
tration of the Railway Labor Act—the collective bargaining statute which gov-
erns labor relations in the rail and air transportation industries. The law provides
a complete set of procedures for preserving industrial peace while, at the same
time, insuring the right of employees to organize and bargain collectively
through representatives of their own choosing.

This was a particularly significant year in the Board’s handling of represen-
tation and mediation disputes coupled with the fact that there were only two
railroad and one airline strikes in fiscal year 1982. This represents the lowest
strike figure in the airline industry in the last 16 years. Following is an in depth
review of our varied activities that once again illustrates the Act continues to be as
effective today as when enacted over half a century ago.

Respectfully,

(&&;r&ﬂ»lrm

Robert O. Harris
Chairman
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|. Fiscal 1982:

It was another busy year for the National Me-
diation Board—one that ranked among the most
challenging in its 48-year history.

It was also a year of diversity—of mediation
settlements, employee representation investigations
and certifications, heightened legislative activity,
complex hearings, arbitration panels, emergency
boards; a record low in airline strikes . . . and, yes
. . . a brief but all important national rail work
stoppage.

The Board, in administering the Railway
Labor Act, handles collective bargaining and rep-
resentation disputes in the railroad and airline in-
dustries, both of which were involved in a number
of challenging, down-to-the-wire mediation cases
where a mediator, calling on extreme skill and tact,
helped the parties avert a last-minute strike.

The national rail strike was the first in over a
decade. After marathon mediation, and exhausting
all procedures of the Railway Labor Act, the
Brotherhood of Locomotive Engineers struck the
nation’s major carriers represented by their bar-
gaining arm, the National Railway Labor Confer-
ence on September 19. They returned to work
three days later following Congressional emergen-
cy legislation.

One other railroad strike and an airline strike
involving a major carrier brought the count to only
three work stoppages in the two industries in fiscal
1982. This ranks among the lowest number of strikes
faced by the Board in recent times. In fact, the one
airline strike ultimately resolved through mediation
represents the fewest work stoppages in that indus-
try in the last 16 years. (See subsequent chapter for
full details on the three strikes.)

Airline disputes settled peacefully in mediation
during fiscal 1982 covered a wide range of cases
involving major, national, commuter and foreign
carriers with U.S. employees. These settlements
were particularly notable as bargaining was pro-
longed, complicated and often contentious due to
the complex problems facing an economically de-
pressed industry seeking a number of concessions
from its workers. As an indicator of these prob-

A Year of Challenge

lems, it took the Board, on an average, 204 days
from time of docketing to resolution of an airline
case. Still, the Board was able to resolve 64 airline
mediation disputes during the fiscal year, a 12% in-
crease over cases settled in 1981.

The Board, incidentally, in the face of the re-
cession, has had exceptional success in settling air-
line and railroad mediation disputes over the long
haul. For example, during the five-year fiscal
period, 1978 through 1982, the agency has closed
out 855 mediation cases, marred by only 29 strikes
in the two industries. This adds up to an impressive
97% settlement rate. It remains clear that the ob-
jectives of protecting the public interest while re-
taining free collective bargaining are being
achieved in great measure under the Railway
Labor Act.

As to the railroads, except for the previously
mentioned BLE industrywide strike, this round of
national bargaining between the carriers and the
other 12 major unions was concluded without
mishap.

These negotiations have far reaching implica-
tions, not only for the more than 326,000 rail work-
ers directly affected by the bargaining results, but
for the entire nation as well. The withdrawal of
rail service during these talks has a snowballing
effect on many other industries causing an econom-
ic impact that can reach into every corner of the
country. Mediatory efforts were necessary to bring
about settlement in eight of 13 of these amended
contracts which stretch over a 39-month period.

Two emergency boards were appointed by the
President on recommendation of the Board during
the BLE and United Transportation Union national
disputes with the railroads. One emergency board’s
recommendations led to final resolution of the
UTU dispute and the other emergency board’s rec-
ommendations were incorporated into the amended
BLE contract through the previously mentioned
Congressional action.

The Board resolved 90 railroad mediation dis-
putes involving a single carrier in fiscal 1982. This
was significant number of cases as negotiations

1



were of a highly sensitive nature due to the large
number of layoffs and other economic problems
plaguing the railroads in recent years. This helps
explain why railroad mediation cases have aver-
aged 459 days between docketing and resolution.

All in all, it was a busy and challenging year
at the bargaining table. A more detailed report on
railroad and airline collective bargaining and the
possiblility of even a more active year for the
Board in fiscal 1983 is discussed in the “highlights”
chapter that follows.

The Board, in carrying out the mandates of
the Northeast Rail Service Act of 1981, appointed
arbitrators to five panels in 1982 to resolve ques-
tions over the terms of implementing agreements
establishing conditions under which Conrail em-
ployees were to be transferred to new rail commut-
er authorities as of January 1, 1983. Under that
law, the Board was also required to appoint neu-
trals to factfinding panels on Conrail to recom-
mend changes in operating practices and proce-
dures to improve productivity.

A sluggish economy and high unemployment
in the two industries inhibited all-out union orga-
nizing in fiscal 1982. The result was significant but
reduced activity in the representation area. The
Board continued to carry out the Railway Labor
Act’s mandate that, ‘“Employees shall have the
right to organize and bargain collectively through
representatives of their own choosing.” The Act
further states the “majority of any craft or class of
employees” shall have the right to determine who
shall be its bargaining representative.

Eighty-one railroad and airline representation
cases were closed in 1982, compared to 131 in
fiscal 1981.

In the railroads, certifications were issued in
16 of the 27 cases closed. This represents a 59%
success rate by unions in their organizing drives
either to represent unorganized employees or to
take over groups of workers already represented
by other labor organizations. There were 14 rail-
road cases where a challenging union attempted to
oust an incumbent union. Interestingly, in each in-
stance the challenging organization was successful.

In the airlines, the 54 representation cases
closed in fiscal 1982 represented a 23% decrease in
the number of cases resolved in the previous year.
Of the 22 certifications issued, 15 covered groups
of unrepresented employees, Challengers defeated
incumbent organizations in five of seven elections.
The Air Line Pilots Association, having earlier an-
nounced plans to organize aggressively in the air-

line industry, successfully supplanted an incumbent
union in four of those cases.

Organizing activities were primarily confined
to smaller carriers in both the railroad and airline
industries. Only three of the 27 rail cases closed in-
volved a Class I carrier; only six of the airline
cases involved either a major or national air carri-
er.

Much of the representational activity in the
rail industry involved short line railroads. In the
airlines, the commuter air carriers and cargo carri-
ers received most of the union organizational atten-
tion.

Unions continued their drives to organize em-
ployees of foreign carriers with U.S. offices. Ap-
proximately 17% of all airline representation cases
closed in 1982 dealt with foreign airlines.

The Board’s representation role has increased
dramatically since its inception in 1934. Over a 48-
year period there have been approximately 5,300
representation cases closed by the Board encom-
passing more than 6,600 craft of class determina-
tions. Nearly 3,950 of those cases resulted in certifi-
cation of employee representatives by the Board.

In other areas of activity, the annual report
also includes a special section on recent develop-
ments in the representation case area involving im-
portant policy decisions. Freedom of Information
Act requests affecting the Board also played a sig-
nificant role in representation matters and created a
costly and time consuming problem for staff mem-
bers.

As to representation hearing activities, con-
tinuing efforts by labor organizations to represent
previously unorganized employees, plus the con-
tinuing impact of deregulation, contributed to an-
other year of substantial hearing activity. The
Board’s staff of hearing officers conducted 62 days
of hearings in fiscal 1982, in contrast to only 25 days
in 1980 and 95 days in 1981.

The General Counsel’s office was particularly
active as this was a record year for the Board in
handling court cases.

All told, a record 55 litigation cases were han-
dled in fiscal 1982. Thirty-one of these cases were
closed, up from the previous record of 26 cases
closed in fiscal 1981.

The General Counsel represents the Board in
all aspects of court litigation including associated
liaison with the Department of Justice and any
other affected agency. The Board’s employee rep-
resentation responsibilities headed the list of litiga-
tion activities in fiscal 1982. This highly charged



litigation has prompted the parties to seek every
feasible avenue of judicial review and appeal.

Jurisdictional issues, Sunshine Act claims and
other innovative litigation approaches now are
being utilized, further complicating the cases. In
many instances, the parties do not cease their ef-
forts until the U.S. Supreme Court has declined
review. Representation litigation is expected to
remain at its current accelerated pace in fiscal year
1983.

The General Counsel’s office also is responsi-
ble for a variety of legal programs undertaken by
the Board. Such activities include the Freedom of
Information Act, the Ethics in Government Act,
the Occupational Safety and Health Act, the Gov-
ernment in the Sunshine Act as well as certain
agency rulemaking functions.

For four months Robert O. Harris served as
Chairman and only Member of the three-Member
Board. Earlier in the fiscal year Robert J. Brown
resigned.

The Board is assisted by an experienced staff
of specialists assigned to the varied labor relations
activities affecting the agency. In addition, 22

skilled mediators, most of whom are veterans in the
labor relations field, handle airline and railroad col-
lective bargaining and representation disputes in
various cities across the Nation.

The National Mediation Board also has admin-
istrative reponsibility over the National Railroad
Adjustment Board, which handles grievance dis-
putes under existing rail contracts, NRAB’s fiscal
1982 activities are summarized in this report.

Also contained in this issue is the fourth in a
series of special reports of general interest to the
railroad and airline industries, prepared by the
NMB’s Research Department, covering a study of
developments in local railroad bargaining in 1981-
1982.

To Better Understand . . .
To better understand the varied activities

and statistics that follow, it may be helpful to
read first, “The Railway Labor Act—How It
Works,” a brief summary at the end of the
NMB Annual Report. The four-page analysis
of the Act begins on page 59 .




A DISPUTE OF NATIONAL INTEREST—NMB Chairman Hobert (J. Harrms conauclts a news conterence

Railroads-Airlines

e o\ & 8
at the Board'’s headquarters

concerning one of many major disputes in the railroads and airlines that occupied the agency’s time during fiscal year 1982.

National Rail Bargaining Completed;
What’s ahead in 1983?

Fiscal 1982 was highlighted by the conclusion
of another round of national railroad bargaining.

Like a freight train starting off sluggishly and
then gathering 70-mile-an-hour speeds, in-
dustrywide rail negotiations began rather slowly
and then accelerated as fiscal 1982 moved into high
gear.

Thirteen major rail unions began in January
1981 to file their notices with the National Railway
Labor Conference, the carrier’s bargaining arm,
listing their various demands for a new work
agreement to succeed the 39-month pact amendable
as of March 31, 1981. Negotiations were delayed
for months, however, while unions and carriers
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joined forces to present to the Congress a plan to
rescue the deficit-ridden Railroad Retirement
System. During the summer of 1981 a proposal to
revitalize the retirement fund was enacted into law’
and, in August, rail labor and management began
to devote full time to national bargaining.

National bargaining covers, basically, changes
in rates of pay, cost of living adjustments, vaca-
tions, holidays and health and welfare benefits in
the existing collective bargaining agreements.
These agreements covered some 326,000 rail em-
ployees on more than 100 railroads, including vir-
tually all the major carriers except Conrail and
Amtrak.

The Board Members’ mediation assistance
plays an integral role in national bargaining when
direct negotiations between the parties reach a




stalemate. Any work stoppage resulting from this
industrywide bargaining-could shut down most of
the nation’s rail system and inflict severe damage to

the economy.
In past national negotiations the operating

unions, the Brotherhood of Locomotive Engineers
and the United Transportation Union, were usually
the first to settle and set a “pattern” for those to
follow. It became apparent, however, in early ne-
gotiations that the non-operating unions would lead
the way in reaching agreements in this round of,
bargaining.

Board mediation led to settlement in Novem-
ber 1981 of the Brotherhood of Maintenance of
Way Employes and four shop craft unions—the
Brotherhood Railway Carmen of United States and
Canada, the International Association of Machinists
and Aerospace Workers, the International Brother-
hood of Electrical Workers and the Sheet Metal
Workers’ International Association. The Brother-
hood of Railway, Airline and Steamship Clerks and
the International Brotherhood of Boilermakers,
Iron Shipbuilders, Blacksmiths, Forgers and Help-
ers settled in direct negotiations during that period.

The new 39-month contracts for the seven
unions called for about a 32.5% increase in wages
and cost of living adjustments, with that figure ex-

panding to nearly 40% when negotiated fringe
benefits were included.

During the first few months of fiscal 1982, be-
tween November 1981 and January 1982, three
more labor organizations—The Brotherhood of
Railroad Signalmen, The International Brother-
hood of Firemen and Oilers and the American
Train Dispatchers Association—settled in direct ne-
gotiations, bringing to 10 the number of unions
reaching agreement with the NRLC.

The remaining three unions in national bar-
gaining—the Brotherhood of Locomotive Engi-
neers, the United Transportation Union and the
Railroad Yardmasters of America—in December
1981 requested the Board’s help after direct negoti-
ations had reached an impasse. ’

Board Chairman Robert O. Harris, assisted by
Mediator Charles A Peacock in the RYA case and
by NMB Staff Mediation Director E.B. Meredith
in the BLE and UTU disputes, participated in a
series of mediation sessions with these labor organi-
zations and the NRLC.

In the RYA case, the major hang up—a con-
troversial issue for years—had been a jurisdictional
dispute involving the “scope” of work to be per-
formed by the 2,400 Yardmasters. Messrs. Harris
and Peacock met several times with the RYA and

S5



NRLC over a six-month period before the Yard-
masters, on June 16, 1982, approved a pact with
the Class I railroads similar to agreements reached
with the other 10 unions. The settlement did not
provide for any modifications in the national scope
rule which dates back to September 21, 1978.

But negotiations ultimately were to reach an
impasse with the two operating unions and the
NRLC. Mediation sessions were held with the par-
ties in both disputes between early December 1981
and late May 1982. The two unions subsequently
rejected the proffer of voluntary arbitration and,
on recommendation of the NMB, the President in
July 1982 appointed an emergency board in each
dispute because of the potential adverse ecomomic
impact a strike by either union would have on the
nation. (See complete details on Emergency Board
Nos. 194 and 195 in following article.)

Wages and work rule changes were major
hang ups in each case. The carriers’ demand for
elimination of cabooses was also of particular con-
cern to the UTU. As to the BLE, it was adamant
in its demand that a wage differential exist to
insure that engineers remain the highest paid when-
ever conductors and brakemen were given produc-
tivity payments for working on trains with reduced
Crews.

Both emergency board reports with recom-
mendations were sent to the President in August
and negotiations with the parties were to continue
into September 1982. The UTU became the 12th
union to settle with the NRLC on September 15,
1982. The tenative agreement followed the recom-
mendations made by Emergency Board No. 195,
including the wage pattern accepted by the other
11 organizations. The UTU contract included a
provision to provide additional pay for members
who in the future work on reduced crews on
freight trains no longer requiring cabooses.

Direct negotiations with the BLE, however,
were again to become deadlocked. The NMB re-
sumed mediation with the parties during the week
of September 13, with the strike deadline set for
12:01 A. M., September 19, 1982. Marathon media-
tion began as the strike deadline neared with Kay
McMurray, Director of the Federal Mediation and
Conciliation Service and a former NMB Member,
joining Chairman Harris and Mediator Meredith in
an attempt to reach settlement.

The sun rose the morning of September 19
with negotiations still continuing after the midnight
strike deadline. But even the best efforts put forth
by the three highly experienced mediators could
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not bring about an agreement. The BLE broke off
negotiations at 7:00 A. M. that morning with a na-
tional strike already underway.

The BLE had generally accepted the recom-
mendations of Emergency Board No. 194 except
for the single issue that earlier had separated the
union from the railroads—maintence of pay differ-
entials. The engineers wanted the right to strike
over the issue in local bargaining, if necessary,
during the life of the amended national contract.
The emergency board had recommended that the
engineers be able to negotiate but not strike
through the contract period, ending June 30, 1984.
It had, therefore, boiled down to a case of potential
labor strife or labor peace during the moratorium
period.

Emergency legislation, signed by the President
on September 22, 1982 and ending the four-day
strike, directed the BLE to accept all emergency
board recommendations. It was the first national
rail strike in over a decade and the first participat-
ed in by the BLE since 1946.

Thus, over a 10-month period in fiscal 1982,
between November 1981 and September 1982, na-
tional bargaining was finally concluded between
the 13 unions and the railroads.

Common expiration dates of these national
contracts has in recent years created a coordinated
bargaining effort acceptable to both carriers and
employees. Such unified bargaining on an in-
dustrywide basis should help insure rail stability in
the months ahead.

As to the future?

In fiscal 1983, as a result of the conclusion of
national bargaining, the NMB will direct its media-
tory efforts from the national level to issues in dis-
pute on local properties. Carriers not participating
in national negotiations are expected to request
Board mediation assistance.

In addition, certain recommendations of the
emergency boards in the UTU and BLE disputes
should ultimately add to the Board’s mediation
caseload. Emergency Board No. 195 recommend-
ed, subject to certain conditions and limitations,
that cabooses may be eliminated in each class of
service on the railroads. In through-freight service,
carriers would have the right to eliminate cabooses
on 25% of all through freight trains, subject to arbi-
tration. Elimination of additional cabooses could be
negotiated under provisions of the Railway Labor
Act. As caboose disputes progress on the local
properties, the NMB anticipates an increase in its
mediation workload.



The NMB has previously mediated disputes in-
volving the maintenance of the wage differential
between engineers and conductors and brakemen.
The Board expects to mediate additional cases in
the future as a result of Emergency Board No.
194’s recommendations that such disputes on local
properties be resolved under the peaceful proce-
dures of the Railway Labor Act.

Emergency Boards

Two emergency boards were created by The
President pursuant to Section 10 of the RLA
during fiscal year 1982, both involving operating
employees of the railroads involved in national ne-
gotiations with the National Railway Labor Con-
ference (NRLC).

Emergency Board No. 194 was established on
July 10, 1982, by Executive Order 12370, to inves-
tigate and report on the dispute between the Broth-
erhood of Locomotive Engineers (BLE), represent-
ing 26,000 engineers, and the NRLC, representing
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The caboose—an issue in dispute.

over sixty railroads. Emergency Board No. 195
was established on July 21, 1982, by Executive
Order 12373, to investigate and report on the dis-
pute between the United Transportation Union
(UTU), representing 86,000 firemen, conductors,
and brakemen, and the NRLC, representing more
than one hundred carriers.

Both Boards were chaired by Dr. Arnold R.
Weber, president of the University of Colorado.
Dr. Jacob Seidenberg, a well-known arbitrator
with substantial experience in the railroad industry,
and Dr. Daniel Quinn Mills, a professor at the Har-
vard University Graduate School of Business Ad-
ministration, served as members of the Boards.

There were six major areas of dispute, accord-
ing to the Boards’ Reports, five of which were
common to the two disputes. On the subject of
wages and cost-of-living allowances (COLA), the
Boards rejected the two organizations’ demands for
settlements substantially in excess of the pattern
settlement reached with the other eleven organiza-
tions in national handling. The Boards recommend-




EMERGENCY BOARD INVESTIGATES RAIL DISPUTE—Emergency Board No. 194 was created by The President July 10, 1982, as a
threatened strike by the Brotherhood of Locomotive Engineers against the major rail carriers would have had a devastating effect on
the nation’s economy. Presenting the BLE’s position at hearing are: (left to right) Thomas Roth and W. M. Homer, Economic
Consultants; General Counsel Harold A. Ross; and W. J. Wanke, First Vice President and chief negotiator. Board participants are Dr.
Arnold R. Weber, President of the University of Colorado, Chairman; and Dr. Daniel Quinn Mills, Professor at the Harvard University
Graduate School of Administration; and Dr. Jacob Seidenberg, well-known arbitrator, Members.

ed acceptance of the 39-month pattern agreement,
retroactive to April 1, 1981, which provided 11%
in base wage increases and approximately 18% in
COLA payments based on 1 cent per hour for each
.3 point change in the consumer price index.

The second major area of dispute was the
NRLC’s demand for a freeze, or “hold down”, on
overmiles, arbitraries, and special allowances, pend-
ing completion of a special study of the entire pay
system for operating employees. There payments
constitute about one-fifth of the pay of operating
employees. The Boards recommended that no
freeze be applied to these payments, and that in-
creases be applied in accordance with past practice.
The organizations sought to increase all of these
payments, but the Board did not recommend this
proposal.

The third major subject considered by the
Boards involved creation of a study commission to
review pay practices with a view toward streamlin-
ing the present system, which is cumbersome to ad-
minister and does not reflect certain technological
and other changes in the railroad industry. The
NLRC demanded that the organizations agree to
have the commission arbitrate changes in the ab-
sence of a bilateral agreement, and the organiza-
tions rejected that aspect of the demand.

The Boards recommended that the study com-
mission be established, but without the imposition
of final and binding arbitration in the absence of
agreement. To further the chances for a successful
outcome, the Boards recommended a limited
agenda and a strict time table for negotiations. The
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neutral chairman is to issue a report on or before
December 1, 1983, if the dispute is unresolved. The
study commission should finish its work early
enough to permit the parties to conclude the nego-
tiations prior to the next round of national bargain-
ing.

Another area of dispute was the organizations’
demand for an increased meal allowance. The
boards recommended an increase equal to the rise
in the cost-of-living since 1978, when the meal al-
lowance was last increased.

The most contentious area of dispute was over
the moratorium on serving new bargaining de-
mands. Ultimately, the BLE’s rejection of the
Emergency Board’s recommendation led to a
strike. The two previous national agreements per-
mitted the BLE to serve and progress bargaining
demands to adjust the compensation of locomotive
engineers whenever the UTU negotiated a crew
consist agreement providing for a reduction in the
size of the train crew from three to two employees.
The savings were shared between the carrier and
the remaining UTU-represented employees. Be-
cause some conductors earned more than engineers
under this arrangement, the BLE has negotiated
agreements to restore the engineer’s position as the
highest-paid operating employee. The UTU then
serves a notice to restore the financial benefit of
crew consist.

The carriers sought to end this leapfrogging
by eliminating the BLE’s right to continue to nego-
tiate for an increment above the conductor. The
Emergency Board recommended that the BLE



continue to have the right to serve its demands, but
that it give up the right to strike on the issue.

The final issue in dispute, applicable only to
the UTU, was the future of cabooses on American
trains. The carriers sought to eliminate all cabooses
under national guidelines, through local negotia-
tions. According to the railroads, none of the his-
toric reasons for using a caboose are valid today,
and cabooses cost $400 million to operate. The
UTU opposed elimination of cabooses, primarily
for safety reasons.

After weighing the arguments on both sides,
the Emergency Board concluded that some ca-
booses could be eliminated, subject first to agree-
ment between the parties. For some types of serv-
ice, carriers could ask an arbitrator to determine
whether cabooses could be eliminated. The Board
listed five factors involving employee safety, com-
fort, and impact on the work which should be in-
corporated into the guidelines.

The Board found that all other-than-through-
freight cabooses. could be eliminated, subject to ar-
bitration, and that 25% of all through freight ca-
booses could be eliminated, subject to arbitration.
Under the Board’s recommendation, cabooses in
through freight service would be eliminated on
short trains first. Approximately half of the 12,000
cabooses could be eliminated by 1984.

Following the release of the two reports, the
parties resumed negotiations with the NMB’s assist-
ance. Although tentative agreement was reached
between NRLC and the UTU, no agreement was
reached with BLE. On September 19, 1982, BLE
struck all of the affected carriers. On September
22, 1982, the strike was ended in accordance with
PL 97-262, which enacted the report and recom-
mendations of Emergency Board No. 194 as
though they were arrived at by agreement of the
parties.

NMB Shoulders Additional Rail
Commuter Responsibilities Under
Northeast Rail Service Act

The Northeast Rail Service Act of 1981
(NERSA) imposed certain statutory requirements
which, over the long haul, could significantly in-
crease the rail commuter responsiblities of the Na-
tional Mediation Board.

In 1982, for example, the Board carried out
certain duties called for under the statute that

effect the orderly transfer of Conrail passenger em-
ployees and services to various commuter authori-
ties in the Northeast region. The Board under one
provision of the law in 1982 was required to ap-
point neutrals to fact finding panels to recommend
changes in operating practices and procedures to
improve productivity and to provide more effi-
cient, cost effective commuter systems. Neutrals
were appointed to panels on the Northest Commut-
er Services Corporation and the New Jersey Tran-
sit Rail Operations.

Under another NERSA provision the Board

was required to appoint neutrals to arbitration
boards to resolve issues pertaining to terms and
conditions of implementing agreements affecting
transfer of Conrail passenger employees to new
commuter authorities. A third provision required
that new collective bargaining agreements be
reached between representatives of the transferred
employees and the new operators. If by September
1, 1982, the parties had not entered into new col-
lective bargaining agreements, the statute provided
for establishment of Presidential emergency boards
to investigate the various disputes.
. The first day of the new fiscal year (October
1, 1983) three such emergency boards were created
with extensive NMB staff assistance provided. A
detailed account of these boards’ activities will be
included in the next annual report.

Conrail’s Congressionally mandated transfer of
its passenger services to the new commuter rail au-
thorities is scheduled for January 1, 1983. The ini-
tial round of bargaining is still to be completed. It
is contemplated the NMB will have jurisdiction
over these various commuter authorities in subse-
quent rounds of collective bargaining and that they
will be subject to the step-by-step procedures of
the Railway Labor Act.

Section 9A—New RLA Amendment

The Northeast Rail Service-Act of 1981 also
included a new section (9A) to the Railway Labor
Act, the first new amendment to the RLA since
1970.

Section 9A provides emergency dispute proce-
dures covering publicly funded and operated com-
muter railroads and their employees. The new
amendment attempts to resolve contract disputes
between the parties through a series of emergency
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board procedures with a maximum eight-month
status quo period. These kinds of disputes were
historically handled under Section 10 of the Rail-
way Labor Act.

The rail commuter authorities currently sub-
ject to the Railway Labor Act and the procedures
under Section 9A include The Long Island Rail
Road, Port Authority Trans-Hudson Corporation
and the Staten Island Rapid Transit Operating Au-
thority.

If the collective bargaining dispute on a com-
muter carrier is not resolved under the mediation
and arbitration sections of the Railway Labor Act,
any party to the dispute, or the Governor of the
affected state, may request the President to estab-
lish an emergency board under Section 9A. The
President, on receipt of the request, is directed to
appoint such a board to investigate and report on
the dispute. Once an emergency board is created, a
status quo period may exist for 120 days.

The emergency board must submit a report to
the President at the end of the first 30 days. If no
settlement is reached within 60 days of the board’s
creation, the National Mediation Board is required
to conduct a public hearing, at which time each
party to the dispute must explain why it has not ac-
cepted the emergency board’s recommendations for
settlement.

During the second 60 days NMB mediators
would continue to work with the parties in an
affort to reach an agreement.

Section 9A also provides that either party to
the dispute or the Governor of the state served by
the commuter carrier, may request the President to
appoint a second emergency board when the initial
120-day “cooling off”’ period expires without an
agreement. Thereafter, each party would be re-
quired to submit a final statement of proposed
terms for settlement within 30 days and the second
emergency board is directed to report to the Presi-
dent, in another 30 days, its selection of the most
reasonable offer. During this process and for 60
days thereafter, neither side can take independent
action. Thus the total status quo period may last up
to 240 days from the time the first board was cre-
ated. Under Section 10 of the RLA the status quo
period extends to 60 days.

Should the union strike after refusing the carri-
er’s final offer—if the commuter’s offer is accepted
as the more reasonable by the emergency board—
its members are denied benefits under the Railroad
Unemployment Insurance Act for the duration of
the strike. Conversely, if the commuter refuses to
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yield preventing a settlement, the carrier is prohib-
ited from taking advantage of any mutual assistance
agreement among the railroads.

Airline Collective Bargaining;
What Happened; What’'s Ahead?

More than 50,000 airline employees were rep-
resented by unions involved in airline contract dis-
putes ultimately resolved throught mediation in
fiscal 1982. It was a year that tested to the fullest
the Board’s ability and effectiveness to maintain
labor peace in an industry beset by chaotic eco-
nomic conditions. As the airlines struggled through
their worst financial performance in history, an in-
creasingly hostile attitude was apparent at the bar-
gaining table as carriers attempted to keep a tighter
reign on wages and benefits until regaining higher
profitability.

It was a period best described as ‘““concession-
ary bargaining” with airlines negotiating for wage
cuts and wages freezes and more productive work
rules as heavy layoffs plagued the industry and sev-
eral airlines, including one major carrier, suc-
cumbed to the poor economic environment. Cer-
tain unions, on the other hand, strenuously resisted
such changes and mediation frequently become a
prolonged and difficult procedure.

The Board reached an impasse in mediation
and proffered arbitration in more than a dozen air-
line cases with the 30-day clock running down to
the last seconds—and sometimes longer—before
settlement was reached. Despite the contentious
climate, there was only one airline strike in fiscal
1982, the lowest strike figure in that industry in the
last 16 years. And that strike—3,700 mechanics
struct Northwest Airlines—was subsequently set-
tled in mediation.

The airlines, negotiating individually with
unions on a system-wide rather that an industry-
wide basis, reached settlement with their employ-
ees in 64 cases requiring mediation. Mediation was
essential in settling contract disputes in 14 airline
cases involving mechanics; 12 cases involving
office, clerical, fleet and passenger service employ-
ees; eight cases involving flight attendants; and six
cases involving pilots. In addition, mediation
played a role in settling airline contract disputes
with other groups of workers ranging from dis-
patchers, commissary employees and plant security
guards to flight engineers, medical corpsmen and
nurses.
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The mediator in these disputes became the
catalyst and impartial adviser who, with a fine
sense of timing, brought contentious forces togeth-
er in a final cooperative bargaining effort that led
to settlement. U.S. Air, for example, in fiscal 1982
settled with 2,000 mechanics just five minutes
before the strike deadline and, in another case, me-
diators held the parties together to reach an agree-
ment between that carrier and 1,000 fleet service
employees 2% hours after the 30-day clock had
run out.

In another dispute, Pan American World Air-
ways averted a strike when nearly 6,000 flight at-
tendants agreed to a three-year contract following
intensive mediation that had been ongoing for more
than six months. This was a key settlement, accord-
ing to Pan Am officials, in assuring the survival of
the financially troubled carrier. Pan Am earlier had
settled in mediation with more that 3,000 pilots as
well as with other groups of employees who had
agreed to wage cuts and wage freezes.

Mediation played an important role in settling
three separate disputes between Frontier Airlines
and three unions representing 4,300 employees in
the flight attendants, mechanics and office, clerical,
fleet and passenger service crafts or classes.

Fiscal 1982 also marked the first year that
Ozark and its mechanics had reached an agreement
in mediation without the need for a proffer of arbi-
tration and it represented one of the few times the
mechanics had not threatened to strike the carrier
over a contract dispute. Mediation also helped re-
solve disputes including other major airlines such
as American Airlines and 6,000 flight attendants
and Trans World Airlines and 3,500 pilots. World,

Flying Tigers, Texas International, Pacific South-
west, Air Florida, Alaska, Piedmont, Hawaiian,
Aloha and Golden West airlines were among other
carriers which reached final settlement in media-
tion with thousands of additional employees.

What’s Ahead?

In fiscal 1983, approximately 90 contracts are
amendable between various air carriers and their
employees. Pilots lead the way with 17 contract re-
newals, followed by flight attendants with 12
amendable agreements. Mechanics, dispatchers,
clerical and related and fleet and passenger service
employees, as well as other groups of workers, also
have amendable contracts with a number of air car-
riers in the next fiscal year.

Indications are that the airline industry’s finan-
cial condition may improve significantly in 1983.
Should this occur, the Board believes it will pre-
cipitate union demands for increased wages and
benefits, particularly concerning those carriers
where major concessions have been made.

The momentum generated by deregulation in-
creasing the number of new carriers to fuel the
competitive fire, the building of new aircraft re-
quiring extensive capital outlays prompting addi-
tional management demands on labor, and acquisi-
tion and merger of airlines generating disputes over
the status of personnel are other issues that may
affect the agency’s workload.

All in all, fiscal 1983 may shape up as one of
the Board’s busiest in recent years.
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Mediator Momentum—
Maintaining Labor Peace

How does each mediator handle his case?
With a delicate touch. With instinct. With a gut
feel for the situation and a fine-tuned sense of
timing. Since its inception in 1934, the National
Mediation Board has maintained an impressive
97% settlement rate—having handled over 11,200
rail and airline mediation cases, marred by only 330

work stoppages. Assigned to cases across the coun-
try, our mediators work on a 'round-the-clock basis
when necessary to reach settlement in a continuing
effort to maintain labor peace in the railroads and
airlines. The NMB’s vital role in resolving these
labor-management disputes is illustrated in the fol-
lowing photos:

BRAC/LIRR REACH ACCORD—Intensive mediation and a cooperative effort by the parties brought about the first settlement in this
round of bargaining between 17 unions and The Long Island Rail Road. Shown at the signing are (left to right) Walter J. Lysaght, LIRR
Director, Labor Relations; Robin H. H. Wilson, LIRR President; NMB Mediator Francis J. Dooley (standing); and Ed Hanley, General
Chairman, Brotherhood of Railway, Airline and Steamship Clerks.
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HISTORIC FIRST—Fiscal 1982 marked the first year Ozark Air Lines and its Mechanics reached an agreement in mediation without
the need for a proffer of arbitration. Participating in the contract signing are Ozark’s Vice President, Industrial Relations, Ronald K.
Carlson; NMB Mediator Samuel J. Cognata; and O. V. Delle-Femini, National Director, Aircraft Mechanics Fraternal Association.

SIX-YEAR BREAKTHROUGH—ATfter more than six years in mediation, the thorny issues of scope and classification of work rules were
finally resolved, resulting in an agreement between four international rail unions and the Soo Line RR Co. Mediation began January 26,
1976, and ended with the contract signing by the parties at the National Mediation Board, April 22, 1982. The settlement between the
unions and the Minneapolis-based carrier represents five separate agreements covering 1,300 carmen, electricians, communication
workers, boilermakers and blacksmiths and firemen and oilers.

Shown at the signing are Ms. Coleen Gormley, Asst. Director-Labor Relations, Soo Line; Allen W. Durtsche, Director-Labor
Relations, Soo Line; NMB Staff Mediation Director E. B. Meredith (standing); Norman D. Schwitalla, Intl. Rep., International
Brotherhood of Electrical Workers; and Newell G. Robison, General Vice President, Brotherhood Railway Carmen of the U.S. and
Canada. The two attending unions were authorized to sign the agreements for the Int’l. Brotherhood of Boilermakers and Blacksmiths
and the Int'l. Brotherhood of Firemen and Oilers.
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Substantial Hearing Activity in
Fiscal Year 1982

The Board’s hearing officers conducted 62
days of hearings in fiscal 1982. This compares with
95 days of hearings in fiscal 1981 and only 25 days
in 1980.

As in 1981, deregulation of the airline industry
and changing work procedures were the major fac-
tors leading to representation hearings. Thus, the
Board confronted issues involving creation of air-
line subsidiaries, the impact of airline mergers on
supervisory personnel, and changing technology,
particularly the use of computers.

Proceedings before the Board’s hearing offi-
cers are fairly formal, as carriers and labor organi-
zations rely exclusively on attorneys to present
their cases. This formalization has been accompa-
nied by a proliferation of contested issues associat-
ed with each case, particularly with respect to evi-
dentiary problems involving admissability and the
scope of discovery of carrier books and records. In
addition, the Board is confronted with novel factu-
al or legal questions arising out of representation
investigations, and hearings are frequently the most
appropriate means for resolving these questions.

In view of the potential labor-management
conflict in such cases, it has been the Board’s expe-
rience that the labor and carrier representatives
generally participate as fully as possible in the de-
velopment of evidence and other information
which form the basis for Board actions. Many
issues not resolved in prior years have now been
settled as the result of hearings.

It should be emphasized that hearing proceed-
ings before the NMB result in agency determina-
tions directly evaluated and approved by the Board
Members rather than by staff decision. Significant-
ly, public hearings present a variety of novel prop-
ositions for Board consideration and, accordingly,
require thorough analysis and research by agency
personnel.

Public demand and the policy objectives of
Government in the Sunshine and the Freedom of
Information Acts enhancing public disclosure and
participation, have required more extensive public
hearings. Other factors, including the growing pat-
tern of litigation and threatened litigation to set
aside Board actions have, as a practical matter, in-
creased the requirement for public hearings to
insure that the Board’s final determinations are
structured on as firm a factual and legal foundation
as possible.
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FOIA Activities Keep Staff Busy

The Freedom of Information Act applies to a
substantial portion of the WNational Mediation
Board’s activities and has required the Board to
apply proportionally significant resources to its ad-
ministration. The Board’s FOIA Office is designed
to benefit the public by making available for public
inspection or copying certain agency records unless
the records fall within one of nine exemptions. The
FOIA Officer reviews the content of each request
for appropriate initial handling and monitors proc-
essing progress and response deadlines. Review
functions are performed by the General Counsel
with initial agency decisions issued by the Execu-
tive Secretary and decisions on FOIA appeals by
the NMB’s Chairman.

When a FOIA request for information is re-
ceived the NMB must check the following catego-
ries which are privileged from disclosure:

1. Pre-decisional deliberations by Board
Members or pre-decisional analyses or recommen-
dations by staff personnel—Exemption 5.

2. Identity of employees who cast ballots in
elections, contact the Board concerning union or
carrier conduct, or supported or opposed represen-
tation by a union—Exemptions 6, 7(A) and 7 (C).

3. Matters of attorney/client privilege—Ex-
emption 5 .

4. The number of authorizations or computa-
tions of the showing of authorizations (there are
certain exceptions pertaining to certification close-
outs and cases closed for other reasons for a period
of more than two years prior to the FOIA re-
quest)—Exemptions 4 and 7 (A).

5. Matters related solely to the internal per-
sonnel rules and practices of the agency—Exemp-
tion 2.

6. Matters pertaining to mediation activi-
ties—Exemptions 4, 5, 6, 7(C) and 7(E).

7. Other appropriate withholdings which are
privileged from disclosure by exemptions not previ-
ously mentioned.

A request must “reasonably describe” the
records to which access in desired. A specific de-
scription of the documents sought (names, dates,
applicable case numbers, specific types of docu-
ments, etc.) should be provided with the request.
By being as specific as possible in describing the
desired information, a request can be handled expe-
ditiously. Even when a request “‘reasonably identi-



fies” the overall file or record sought, it can in-
volve voluminous materials and be time consuming
and costly. The broader the request, the more ex-
pensive and time consuming it may be. To facilitate
agency processing, where substantial search and
copying fees may be involved, the requester should
include what financial liability he or she is willing
to incur to carry out the request. The requester is
also expected to handle the duplicating of materials
in the NMB’s offices to expedite processing.

During fiscal 1982, the Board received 115 re-
quests and incurred $25,734 in non-recoverable
costs to process FOIA matters. One of the court
cases involving the NMB in fiscal 1982 prompted
an FOIA request for access to over 40,000 pages of
documents.

Freedom of Information Regulations

Part 1208 of Title 29 of the Code of Federal
Regulations has been issued to conform to the re-
quirements of the Freedom of Information Act as
amended by Public Law 93-502, 88 Stat. 1561.

The general rule under FOIA is that “any
person” is entitled to have access to any ‘“‘agency
record” upon request unless it is exempt under one
of the nine exemptions.

Requests for records must be in writing to the
Executive Secretary, National Mediation Board,
Washington, D.C. 20572. Requests for records of
the National Railroad Adjustment Board must be
in writing and addressed to the Administrative Of-
ficer, National Railroad Adjustment Board, 10
West Jackson Boulevard, Room 200, Chicago, IL
60604. The requests shall reasonably describe the
records being sought in a manner which permits
identification and location of the records

Every reasonable effort will be made by the
Board to assist in the identification and location of
the records. Where substantial search and copying
fees may be involved, the NMB may request ad-
vance payment. Search costs are expressed in
hourly rates, duplication costs in per page rates.
Fees under $5 will be waived.

The Executive Secretary will respond to each
request, in writing, within 10 working days. When
only a few records are involved, copies of those re-
leased will usually be transmitted at the time of the
approval.

If a request is denied in whole or in part by
the Executive Secretary, the requester may within
30 days of its receipt, appeal the denial to the
Chairman of the Board. The Chairman of the
Board will act upon the appeal within 20 working
days of its receipt.

The National Mediation Board will maintain
and make available for public inspection and copy-
ing a current index of the materials available at the
Board offices which are required to be indexed by
the act.

Further information regarding the FOIA index
or general FOIA processing may be obtained from
the NMB’s FOIA Officer, Ms. J. A. Femi.

Rulemaking Activities

The National Mediation Board has made it a
policy to limit rulemaking activities only to those
matters required by statute or essential for the well
ordered management of agency programs. Accord-
ingly, there were no new or amended rules issued
in fiscal year 1982.
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NMB Staff Conference Convenes
to Discuss Agency Policy Matters

The National Mediation Board annually brings
its 22 mediators in from their stations around the
country to discuss policy matters and problems af-
fecting the agency as well as to exchange ideas on
various labor relations issues. Such a conference
was called this fiscal year by then NMB Chairman
Robert J. Brown with Board Member Robert O.
Harris, the NMB staff and the mediators participat-
ing in a three-day business session in San Diego,
California.

Subjects covered during the staff conference
ranged from an overview of important Board deci-
sions in the representation area and significant
court decisions relating to the agency to the effect
of the recession on collective bargaining in the air-
line industry and subsequent challenges facing the
mediator in contract negotiations. Also discussed
were key issues involved in the yet to be complet-
ed round of national rail bargaining.

A pguest speaker was Peter D. Carr, Labor
Counselor at the British Embassy in Washington,
D.C., who compared the differences in collective
bargaining procedures between Great Britain and
the United States. Mr. Carr was formerly Director
of the Advisory Conciliation and Arbitration Serv-
ice (ACAS), which handles labor matters in the
United Kingdom. The ACAS is governed by a tri-
partite council drawn from management and labor
and has about 600 employees, most of whom work
in regional offices.

“Compared with most other countries, we
have had a minimum of legal interference and reg-
ulation in our industrial relations,” Mr. Carr said.
“Our system has placed great emphasis upon man-
agement and unions sorting out their own difficul-
ties and setting up their own institutions to take
care of their differences. There is no tradition of le-
gally enforceable agreement as in Sweden, no wide
practice of compulsory arbitration as in Australia,
no tradition of resorting to the Courts as in the
uU.s.”

OPENING SESSION—NMB mediators convene annually to discuss a variely of issues pertaining to collective bargaining and
employee representation matters. Chief Hearing Officer David M. Cohen addresses the group in San Diego.

SHIFT IN AIRLINE BARGAINING—NMB Research Director Sheldon M. Kline, at the podium, moderates panel on the complexities
and challenges faced by mediators in negotiating contracts in the economically depressed airline industry. Panelists are Mediators
Walter L. Phipps, Ralph T. Colliander, Faye M. Landers and Gale Lynn Oppenberg.
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LABOR NEGOTIATIONS AIRED—This get together from across the nation includes Mediators Joseph W. Smith, Charles R. Barnes
and E. B. Meredith, from Wisconsin, California and Maryland, respectively.
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BARGAINING IN BRITAIN—Mediator Charles A. Peacock discusses labor relations procedures in Great Britain with guest speaker
Peter D. Carr, Labor Counselor at the British Embassy.
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CONGRATULATIONS—then NMB Chairman Robert J. Brown presents a ten-year NMB pin to Mediator Ralph T. Colliander who.is
congratulated by Executive Secretary Rowland K. Quinn, Jr.

17



VISITORS FROM SWEDEN AND SPAIN—NMB General Counsel Ronald M. Etters discusses Raflway Labor Act procedures with
Bjorn Lilliehook, Staff Member, Central Negotiations Section of the Swedish Employers' Confederation. NMB Executive Secretary
Rowland K. Quinn, Jr., meets with Enid W. Weber, National Labor Relations Board Associate Executive Secretary, and Juan M.
Ruigomez, an attorney with the Spanish government.

NMB Briefs Foreign Government
Labor Relations Officials

Foreign government and labor relations offi-
cials visited the National Mediation Board during
the fiscal year to be briefed on the agency’s admin-
istration of the Railway Labor Act and discuss in
general how labor relations procedures are con-
ducted in the U.S.

Among those who visited the Board was
Bjorn Lilliehook, a staff member of the Swedish
Employers’ Confederation. Mr. Lillichook met
with the Chairman of the Board and various staff
members who gave a comprehensive account of
the representation and mediation functions as out-
lined in the Railway Labor Act. Other visitors who
met with the NMB officials included Juan M. Rui-
gomez, a legal counselor with the Central and
Local Administrations of the Spanish government,
and Raul Roberto Dastres, Director of the Institute
of Studies of Labor and Organization Relations at
the University of Chile. On learning of the NMB’s
high success rate in setting contract disputes under
the Act, these foreign labor relations specialists ex-
pressed an interest of possibly incorporating certain
of the statute’s procedures into their own countries’
labor relations systems.
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Agencies who cooperated with the NMB in
this foreign visitors program included the U.S. In-
ternational Communication Agency, the National
Labor Relations Board and the Bureau of Educa-
tional and Cultural Affairs of the U. S. Information
Agency.

Interest Arbitration Cases

Interest arbitration insures final and binding
determination of a controversy. Over the years, ar-
bitration proceedings have proved most beneficial
in disposing of major disputes, and instances of
court actions to set aside awards have been rare.

The nation’s railroads and the United Trans-
portation Union and Brotherhood of Locomotive
Engineers, during the course of their respective ne-
gotiations culminating in national agreements,
agreed to the resolution of certain disputes by bind-
ing interest arbitration. Specific issues resolved in
this matter were:

(a) Switching limits

(b) Interdivisional service

Following are 71 arbitration cases that have
emanated from these national agreements:



Arbitra-

. Bt:;: d Carrier Organization Issue
No.
314 |'Baltimore &Y)h,io RR €0 ..covciimpsvanen L United Transportation Union................ Switching limits.
315 | Southern Pacific Transportation Co. (Texas | Brotherhood of Locomotive Engineers Interdivisional service.
and Louisiana Lines).
316 | Southern Pacific Transportation Co. (Texas | United Transportation Union (C&T) .......ccccvvuiiae Interdivisional service.
and Louisiana Lines).

317 | The Chesapeake & Ohio Ry. Co ....| Brotherhood of Locomotive Engineers.... .| Switching limits.

318 | The Chesapeake & Ohio Ry. Co ....| United Transportation Union (E&T) ........ Switching limits.

319 | The Central RR Co. of New Jersey ..........ceouuu. Brotherhood of Locomotive Engineers Switching limits,

320 | The Central RR Co. of New Jersy .......ccousrenunis United Transportation Union........ccviaiieinnnn Switching limits.

322 | So0/LINEIRRCO0. yergastanssrsnasscassrascenss ...| United Transportation Union.........cuuune .| Interdivisional service.

323 | St. Louis-San Francisco RR Co........... ....| Brotherhood of Locomotive Engineers.... .| Interdivisional service.

325 | Denver & Rio Grande Western Ry. Co.......ce.ces United Transportation Union.......coveesmimivesssessienss Interdivisional service
and switching limits.

327 | Lehigh Valley: RR: (€0 cccuvcecrescsssorserasssnssnsesassssassas Brotherhood of Locomotive Engineers............... Interdivisional service.

328 | Penn Central Transportation Co ....| United Transportation Union (T) ....| Switching limits.

329 | Atchison, Topeka & Santa Fe Ry. Co........cccu... United Transportation Union.........ccceuveenivniienen. Interdivisional service.

330 | Penn Central Transportation Co ........c..ccererennens United Transportation Union (E).......ccveniniviinie Switching limits.

331 | Denver & Rio Grande Western RR Co ....| United Transportation Union (C&E&T)... .| Interdivisional service.

332 | Penn Central Transportation Co ..... ....| United Transportation Union (C&E&T)... .| Switching limits.

334 | Penn Central Transportation Co ........ ....| United Transportation Union (C&E&T)... .| Switching limits.

336 | Norfolk & Western Ry. Co. (Proper) .................. United Transportation Union (C&T) .......cccceuevenes Interdivisional service.

337 | Boston & Maine COrp.......ovicemcnismnsucsnrasininsmsinns United Transportation Union..........cccevevvvnrensennens Switching limits.

338 | Penn Central Transportation Co . ....| Brotherhood of Locomotive Engineers .| Switching limits.

339 | Penn Central Transportation Co . ..| United Transportation Union (E)........ .| Switching limits.

340 | Green Bay & Western RR Co..... ..-.| United Transportation Union.......... ...| Protection of employees.

342 | Erie Lackawanna Ry. CO....ccccoervvirereinirisnsennonians United Transportation Union (T)......ccervvnireins Protection of employees.

343 | Penn Central Transportation Co .........ceeeireriiinns United Transportation Union.........ccouicunnrinisrnins Switching limits.

344 | Penn Central Transportation Co . ....| United Transportation Union..........ccc... .| Switching limits.

346 | Norfolk & Western Ry. Co....... .| United Transportation Union (E&C&T)... .| Interdivisional service.

347 | Western Pacific RR Co...... ....| Brotherhood of Locomotive Engineers.... .| Switching limits.

3480 ReadingiCor. ..o Bt B vetisverensian s B Brotherhood of Locomotive Engineers............... Switching limits.

349 |'Lehigh Valley RR Couiissusssecsstssissismiotuissuristizesis Brotherhood of Locomotive Engineers............... Switching limits.

351 | St. Louis-San Francisco Ry. Co.. ....| United Transportation Union........c.cc.... .| Protection of employees.

352 | Norfolk & Western Ry. CO..c.ocvvvninisinvisiesinnsncrenes United Transportation Union... ..| Interdivisional service.

353 | Lehigh Valley RR Co.... United Transportation Union.........cc.uu.. .| Switching limits.

354 | Reading Co .. uiusserussiseiforsmissessssissassionsesssassnynossiscia Brotherhood of Locomotive Engineers............... Switching limits.

356 | Southern Pacific Transportation Co .. .| Brotherhood of Locomotive Engineers.............. Switching limits.

357 | Penn Central Transportation Co ........ .| Brotherhood of Locomotive Engineers............... Interdivisional service.

358 | Southern Pacific Transportation Co ........ccceuvenese United Transportation Union..........ceecrainreiessies Switching limits.

359 | Norfolk & Western Ry. Co....cvvrivncnnmrisnsnsssncessnsans Brotherhood of Locomotive Engineers Interdivisional service.

360 | Atchison, Topeka & Santa Fe Ry. Co... .| Brotherhood of Locomotive Engineers.... Switching limits.

361 | Atchison Topeka & Santa Fe Ry. Co... .| United Transportation Union..........cc..... Switching limits.

362 | Chicago, Rock Island & Pacific RR Co .| Brotherhood of Locomotive Engineers.... Interdivisional service.

364 | St. Louis-San Francisco Ry. CO.....cviiririinianans Brotherhood of Locomotive Engineers Switching limits.

365 | St. Louis-San Francisco Ry Co......c.ccnuisiiiennine United Transportation Union (C-T-Y-E)........... Switching limits.

366 | Grand Trunk Western RR Co .| United Transportation Union......c....c.ceceun Switching limits.

368 | Denver & Rio Grande Western RR Co Brotherhood of Locomotive Engineers Interdivisional service.

372 | Louisville & Nashville RR Co......cccouniimrvnnirevneanes United Transportation Union...........cceeinnacsmrinias Switching limits.

373 | Boston & Maine Corp ...| United Transportation Union...........c.ooserveririiians Switching limits.

374 | Seaboard Coast Line RR CO ...covrierirsinsrivarmmsesnes Brotherhood of Locomotive Engineers.... .| Interdivisional service.

373] | iSouthern: Ry: 1CO civisvisrsiswasssrmssmevsvinisssssvmmsimin United Transportation Union................. .| Switching limits.

376 | Norfolk & Western Ry. Co... .| United Transportation Union..........c..... .| Protection of employees.

378 | Illinois Central Gulf RR Co ..... .| Brotherhood of Locomotive Engineers.... .| Switching limits.

379 | Grand Trunk Western RR Co.. .| United Transportation Union..........cccconuune ....| Switching limits.

380 | Illinois Central Gulf RR €O ...ccocciviamurmnmsisiniosarans United Transportation Union (C&T&E).............. Switching limits.

381 | Illinois Central Gulf RR CO .....cccceniniiretinnensnnnnas United Transportation Union......cucimimnn Switching limits.

382 | Norfolk & Western Ry. Co....... .| United Transportation Union... ..| Protection of employees.

383 | Consolidated Rail Corporation United Transportation Union............ceeiiininnene Switching limits.

19



Arbitra-

Bt:;:d Carrier Organization Issue
No.
384 | Richmond, Fredericksburg & Potomac RR Co..| United Transportation Union..........ccoueiciiicaniirare Switching limits.
388 | Atchison, Topeka & Santa Fe Railway Co Brotherhood of Locomotive Engineers............... Interdivisional service.
390 | Consolidated Rail Corporation..........ccccovvnine ....| United Transportation Union ..| Switching limits.
391 | Consolidated Rail Corporation ..........ccunvariaiieasc United Transportation Union Switching limits.
393 | Consoidated Rail Corporation .........veeummiscsinnes United Transportation Union........ceeeeevmimsesinenns Interdivisional service.

394 | Consolidated Rail Corporation...
395 | Consolidated Rail Corporation...
396 | Consolidated Rail Corporation...
399 | Louisiana and Arkansas Ry. Co.
400 | Burlington Northern, Inc............

404 | Illinois Central Gulf RR Co ...

...| United Transportation Union....
.| United Transportation Union....
.| United Transportation Union....
..| United Transportation Union....
....| United Transportation Union....
401 | Burlington Northern, INC ... United Transportation Union....
403 | Burlington Northern, INC ... Brotherhood of Locomotive Engineers.....
..| Brotherhood of Locomotive Engineers.....

..| Switching limits.
.| Switching limits.
.., Switching limits.
.| Switching limits.
.| Switching limits.
.| Switching limits.
.| Switching limits.
.| Switching limits.

405 | Illinois Central Gulf RR CO w..coviiiianiivinmnnniansninns United Transportation Union.........cccvviinianins Interdivisional service.
410 | Consolidated Rail Corporation..........cccovererinrenes Brotherhood of Locomotive Engineers............... Switching limits.

411 | Illinois Central Gulf RR

Brotherhood of Locomotive Engineers............... Interdivisional service.

Integrating Pan Am-National
Employee Seniority Lists

Another significant interest arbitration case in
fiscal 1982 was: Arbitration Pursuant to Civil Aero-
nautics Board Order 79-12-164 in Docket 33282
(David H. Stowe, Arbitrator).

This case involved the integration of Pan
American World Airways and National Airlines
Mechanics and Ground Service Employees’ senior-
ity lists, The parties were Pan American and the
Transport Workers Union of America and the
Maintenance Legal Aid Committee representing
certain former National Airlines employees.

The Pan Am-National merger became effec-
tive January 19, 1980. A condition of approval of
the merger, set forth by the Civil Aeronautics
Board, obligated Pan Am to integrate the seniority
lists of the two carriers’ work forces in “a fair and
equitable manner” in accordance with CAB Labor
Protective Provisions (LPP). The LPP also stated
that if an agreement between the parties could not
be reached within a certain timeframe, the dispute
could be referred to an arbitrator selected from a
panel of seven names furnished by the National
Mediation Board. The NMB, in keeping with the
CAB provisions, subsequently submitted such a list
of names and David H. Stowe was selected as arbi-
trator by the parties.
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Mechanics and Ground Services classifications
on Pan Am were represented by the Transport
Workers Union of America (TWU). On National,
Mechanics and Related classifications were repre-
sented by the International Association of Machin-
ists and Aerospace Workers (IAM&AW). Ramp
Agents and Porters at National were represented
by the Air Line Employees Association, Interna-
tional (ALEA). Following the merger, all former
National employees became Pan Am employees;
TWU was recognized as the sole collective bar-
gaining representative in the Mechanics and
Ground Service craft or class. A Joint Merger
Committee created by Pan Am and TWU agreed
April 18, 1980, that seniority lists of former Nation-
al and Pan Am employees regarding Mechanics
and Ground personnel would be integrated on a
“date of hire” basis. A group of about one-third of
the former IAM&AW Mechanics opposed the date
of hire method and proposed that the “ratio-rank”
method be adopted.

The purpose in using the ratio-rank method as
proposed by these Mechanics was to assure that
each former National employee held the same rela-
tive postion or rank on the integrated list as he for-
merly held on the pre-merger National list.

On learning that IAM&AW concurred with the
method advocated by Pan Am and TWU and
would not pursue the matter further, this group of
537 former National Mechanics formed the Mainte-
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nance Legal Aid Committee (MLAC). Arbitrator
Stowe subsequently conducted hearings and con-
sidered the merits of each of the methods for merg-
ing the seniorty lists proposed by Pan Am and
TWU and by MLAC.

MLAC advocated the ratio-rank method based
on a 3.1 ratio of pre-merger Pan Am employees to
pre-merger National employees as the only fair and
equitable format. MLAC argued the date of hire
method was inherently unfair to former National
employees as it would produce windfall increases
in relative seniority and competitive ability for
former Pan Am employees due to the extensive
disparity in average length of service of the two
groups. For pre-merger Pan Am employees the
average length of service was 17 years and 8
months while the average for the pre-merger Na-
tional employees was 12 years and 5 months, a dif-
ference of over 5 years of service. Under the date
of hire method, pre-merger Pan Am maintenance
personnel occupy positions predominantly in the
top half of the intergrated seniority lists, and pre-
merger National employees fall predominantly in
the lower half of the list. Any future layoffs by Pan
AM under such a list would impact primarily on
former National employees, according to MLAC.

Pan AM and TWU contended the date of hire
method of combining two seniority lists was agreed
to only after careful consideration. Various meth-
ods for integrating the list were explored, including
the ratio-rank method; the date of hire decision
was made only after reviewing and considering all
alternatives.

Under the agreement with TWU the seniority
of Pan Am employees in the Mechanic and
Ground Service classifications was the actual date
that employee was hired by Pan Am in a covered
classification. Each employee’s name was placed on
the seniority list for his station or base as of his
date of hire and that date determined his seniority.
Periodically a system-wide seniority list was com-
piled from these station lists to be used when
needed for system displacement or voluntary trans-
fers from one station to another.

At National, the seniority structure was totally
different. Under both the IJAM&AW and ALEA
agreements each employee held his seniority on the
basis of his date of entry into his current job classi-
fication without regard to his prior continous serv-
ice or date of hire. The National seniority list con-
vered 14 classifications—10 IAM&AW and 4
ALEA classifications.
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To compensate for the difference in seniority
systems, the seniority date of each National em-
ployee was adjusted by Pan Am to include all pre-
vious service he may have at National in other
classifications covered by the labor agreement—
that is, his seniority date became the date he was
hired at National. The effect was to treat each Na-
tional employee as though his entire work experi-
ence had been with Pan Am. As a result of these
adjustments a large number of former National em-
ployees were credited with prior service for senior-
ity purposes ranging from less than one year up to
20 or more years.

Pan Am and TWU pointed out that the ratio-
rank method proposed by MLAC would not only
be unfair to former Pan Am employees who have
earned their seniority placement through years of
service but it would also be unfair to junior Na-
tional employees who would be more adversely af-
fected under the ratio-rank method than under the
date of hire method.

Arbitrator Stowe, in setting forth his Opinion
and Award, December 17, 1981, noted that
IAM&AW, which represented about two-thirds of
these former National employees, had expressed
approval of the date of hire method. ALEA, he
pointed out, also stated it had no objection to the
method as related to National’s fleet service per-
sonnel it formerly represented.

“From the early days of the labor movement
the basic principle of seniority has been that the
employees with the greatest length of service
should hold competitive rights over employees
with less length of service,” Mr Stowe said in the
Award. “The ratio-rank method, when applied to
the circumstances of this case, yields a decided ad-
vantage to former National employees while disad-
vantaging former Pan Am employees.”

“In the opinion of the arbitrator,” he contin-
ued, “the ratio-rank method, when applied in the
manner proposed by the MLAC, affords an unac-
ceptable importance to the maintenance of relative

rank without any compensating recognition to
length of continous service. It provides a substan-
tial windfall to most of the former National em-
ployees simply by virtue of the fact that they were
employed by National rather than by Pan Am,
while at the same time, completely ignoring the
greater length of service of former Pan Am em-
ployees. The proposed ratio-rank method for merg-
ing the seniority lists, under the particular circum-
stances of this case, does not yield a result which is
fair and equitable.”

Mr. Stowe concluded: “The date of hire
method for intergrating the seniority lists for Me-
chanics and Ground Service employees more
nearly satisfies the ‘fair and equitable manner’ crite-
rion set forth in the (CAB) Labor Protective Pro-
visions.”

Arbitration Task Force

An agreement between certain employees rep-
resented by the United Transportation Union and
the railroads represented by the National Carriers’
Conference Committee set forth an arrangement to
effect individual carrier implementation of inter-
divisional, interseniority districts and intradivisional
or intraseniority district services, in freight or pas-
senger service.

This arrangement provides for the carrier and
union to each designate representatives to serve on
a “task force” appointed for the purpose of meet-
ing and discussing implementation of the runs spec-
ified by the carrier.

If the task force is unable to agree, the matter
is submitted to interest arbitration for a final and
binding decision. Arbitrators are appointed by the
National Mediation Board.

The following Arbitration Task Force deci-

.sions have been rendered under this series.

Arbitra-

tion

Task Carrier Organization Issue

Force

No.
1 | Penn Central Transportation Co .......ccoeemmenisines United Transportation Union Interdivisional service.
2 | Southern Pacific Transportation Co .......cecoiienee United Transportation Union Interdivisional service.
3 || Lehigh Valley RR (C0.risircspresssssssassessassssisssassassons United Transportation Union ..| Interdivisional service.
4 | Baltimore & Ohio RR CO ....ccocvivviniineinniiniainnnns United Transportation Union Interdivisional service.
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Arbitra-

tion
Task Carrier Organization Issue
Force
No.
5 || SOUthern: RY: (€0 ....oiiciusissiisbonsunihnssinseiiviiassassinsh United Transportation Union:......ecvevininsisiineens Interdivisional service.
Alabama Greart Southern RR Co....
Cincinnati, New Orleans & Texas .
Pacific Ry:C0 . summissamnsssivrasish
Georgia Southern & Florida Ry. Co
Central of Georgia RR Co......c.cccoocvein, )
6 | Denver & Rio Grande Western RR Co .. .| United Transportation Union... .| Interdivisional service.
7/ [/ Missouri Pacific/RR €CO....,-vuesesereversssisnsise .| United Transportation Union... ..| Interdivisional service.
8 | Chicago, Rock Island & Pacific RR Co United Transportation Union.......c.iiminn Interdivisional service.
9 || Norfolk & Western RY: CO.ininisanmonssssssnsssisessh United Transportation Union.........eernimvssenenns Interdivisional service.
10 | Chessie System.......ccccouuuivnins .| United Transportation Union... Interdivisional service.
11 | Grand Trunk Western RR Co......ooccrvvvvvirineinnns United Transportation Union Interdivisional service.
12 | Southern Ry. Co.... United Transportation Union Interdivisional service.
13 | Detroit & Mackinac Ry. CO ....coierviriviararns United Transportation Union Interdivisional service.
14 | Seaboard Coast Line RR Co... .| United Transportation Union Interdivisional service.
15 | Delaware & Hudson Ry. Co.... .| United Transportation Union... .| Interdivisional service.
16 | Delaware & Hudson Ry. CO...cvvurmiinnnincsimsssisensns United Transportation Union Interdivisional service.
17'|"Norfolki& Western RY: €0 ipmusiosssmironessssspssass United Transportation Union Interdivisional service.
18 | Delaware & Hudson Ry. Co .| United Transportation Union... .| Interdivisional service.
19 | Delaware & Hudson Ry. Co.... .| United Transportation Union... .| Interdivisional service.
20 | Missouri-Kanasa-Texas RR Co... .| United Transportation Union... .| Interdivisional service.
21 | Delaware and Hudson Ry. Co ....ccccoceveeniniririnnaene United Transportation Union Interdivisional service.
22 | Norfolk and Western Ry. Co.......ccccecverevnisinosrennes United Transportation Union Interdivisional service.
23 | Baltimore Ohio RR Co......ccciuneiniineinisiinssinians United Transportation Union (E-C-T)......c..cueuens Interdivisional service.

NMB Publishes Ninth Volume
of Determinations

The National Mediation Board has published
its ninth volume in a series titled, “Determinations

of the National Mediation Board.”

Volume 9

covers determinations of craft or class, as well as
other significant determinations of the Board relat-
ing to Section 2, Ninth, of the Railway Labor Act.
There are 157 determinations, each of which car-
ries a 9 NMB number, covering the period from
October 1, 1981 through September 30, 1982.
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Developments

Significant policy decisions were made in a
number of representation cases resolved by the
Board in 1982, as evidenced in the following report
on current representation developments.

Jurisdiction

The trend noted in the Board’s 1980 and 1981
Annual Reports, of a heavy volume of jurisdiction-
al determinations, continued through 1982. These
cases arose either by the filing of an Application
for Investigation of a Representation Dispute by a
labor organization or by a referral from the Nation-
al Labor Relations Board.

As the Board reported last year, the Supreme
Court reviewed the case of United Transportation
Union v. Metropolitan Transportation Authority, and
issued a decision on March 24, 1982. On the basis
of the Court’s decision, the Board revoked its In-
terim Order, 8 NMB No. 89 (1981), by Order dated
April 5, 1982, 9 NMB No. 94. The Board therefore
resumed providing its full services under the Rail-
way Labor Act to The Long Island Rail Road and
Staten Island Rapid Transit Operating Authority.

In Ross Aviation, 9 NMB No.70 (1982), the
Board re-examined its 1972 determination that Ross
was a common carrier by air within the meaning of
the Railway Labor Act. Notwithstanding certain
corporate changes, the Board found that Ross was
the sole carrier providing air transportation to the
public between Albuquerque and Los Alamos,
New Mexico, and was part of the nation’s air trans-
portation network. Therefore, it remains subject to
the jurisdiction of the RLA.

In response to a request for the Board’s opin-
ion by the NLRB, the Board found that Imperial
Airlines was a common carrier by air subject to the
RLA, 9 NMB No. 95 (1982). Imperial operated
scheduled intrastate service and interstate charter
flights pursant to Civil Aeronautics Board certifica-
tion. Almiost two-thirds of its passengers came to
Imperial through its interline agreements with
eighty common carriers.
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In another referral from the NLRB, the Board
found that Tri-State Aero was a carrier under the
RLA, 9 NMB No. 100 (1982). In 1969, the Board
held that Tri-State Aero was not subject to the
RLA. However, since that time the company ob-
tained U.S. and Canadian licenses to carry passen-
gers and freight, and 90% of its charter and freight
flights were interstate. The Board therefore found
that Tri-State was now a common carrier by air
subject to the RLA. Tri-State’s other business in-
cluded fuel sales, flight training for pilots, and sale
of aircraft parts and used aircraft.

In C&E Aero Services, 10 NMB No. 20 (1982),
another referral from the NLRB, the Board found
that the company was not a carrier subject to the
RLA. Although licensed as an air taxi operator the
company made less than 30 flights per year, pri-
marily in intrastate commerce. Its revenue from all
of these flights was less than 3% of its gross rev-
enues, or less than $30,000 per year. The Board
found that the company’s common carriage activi-
ties in interstate commerce were sporadic and neg-
ligible at the present time.

- In a case which involved extensive hearings
and investigation, the Board determined that it no
longer had jurisdiction over the North Carolina
State Ports Authority, but that it did have jurisdic-
tion over the North Carolina Ports Railway Com-
mission, 9 NMB No. 120 (1982). In 1969, the Board
determined that the Ports Authority was subject to
the RLA because it operated a terminal railroad at
each of its port facilities to move rail freight to and
from interstate rail carriers. This determination was
upheld in a series of court decisions. In 1979, the
State legislature created the Ports Railway Com-
mission to operate the terminal railroads. The Ports
Authority transferred its equipment to the Ports
Railway Commission, and leased the trackage and
right-of-way to it. The Ports Railway Commission
received a certificate from the Interstate Com-
merce Commission to operate, and to bill for
switching services. The two State agencies were
separate entities, with their own commissioners,
employees, payrolls and business policies. Because
the Ports authority no longer operated the railroad,



TENSION MOUNTS—Board Representalive Roland Watkins tallies ballots during an election in which several hundred flight
attendants employed by Flying Tiger Line choose a union bargaining agent. Also at the lable assisting in the vote tabulation are
representatives from the International Brotherhood of Teamsters and the Association of Flight Attendants. A majorily of eligible
employees in a craft or class must cast valid ballots to determine who will be the collective bargaining representative.

the Board found that it was not a carrier under the
RLA; the new railroad was subject to the Act,
however. The International Longshoremen’s Asso-
ciation has filed suit against the Board to overturn
this determination.

In 1974, the Board determined that Security ’76
was a carrier subject to the RLA. The company, a
subsidiary of American Airlines, provided certain
building maintenance and janitorial service for
American, In 1980, American sold Security 76 to
International Total Services, and awarded it a con-
tract to continue providing the same service. Based
upon nature of the work and American’s continued
control over the company, the Board determined
that international Total Services was subject to the
RLA, 9 NMB No. 117.

TLI, 9 NMB No. 113, the Board determined
that the company was subject to the RLA. TLI
provides employees to the Illinois Central Gulf
Railroad to load and secure piggy-back trailers on
trains, unload cars by crane, spot trailers in yards,
and deliver trailers to customers. ICG supervises
the employees on a daily basis, and reserves the
right to remove any new employee within 30 days.
TLI is reimbursed for wages and benefits paid, and

receives a management fee from ICG.

Two cases, Crew Transit (10 NMB No. 21) and
Mercury Refueling- (9. NMB No. 130), involved
companies which were sister companies to Mer-
cury Services, a company over which the Board
asserted jurisdiction in 1980. Crew Transit pro-
vided bus drivers to transport airline crews be-
tween the airport and hotels in Los Angeles, and
provided passenger screening at boarding gates.
The Board found that Crew Transit was subject to
the RLA. Mercury Refueling provided fuelers, pri-
marily as an agent for Chevron, which held con-
tracts with the airlines to provide fuel for aircraft.
The Board found that Mercury Refueling was not
subject to the RLA.

Carrier Interference with
Employee Rights

In the Board’s last Annual Report, we report-
ed the major development resulting from carrier in-
terference with employee representation rights
under Section 2 of the RLA. In particular, the ac-
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tions taken by Laker Airways to interfere with two
representation elections, and the Board’s novel re-
medial actions, were discussed. During fiscal year
1982, the Board investigated another serious case
of carrier interference in an election. Mercury Serv-
ices, 9 NMB No. 85.

The Board found that Mercury Services vio-
lated the RLA by having supervisors solicit em-
ployees to turn in their ballots to the company, by
polling the employees during the election period,
by collecting ballots from employees, and by offer-
ing increases in wages and fringe benefits to em-
ployees to induce them to turn in their ballots to
the company.

To remedy these violations, the Board set
aside the two mail ballot elections, and ordered
that a ballot box election be conducted. As in the
Laker situation, the Board instituted a ‘“yes-no”
ballot, with the result to be determined by a major-
ity of those actually voting, in place of its usual
ballot. The union was certified as the employees’
representative in both cases.

Elections

In a number of cases, the Board was required
to make specific rulings on employee eligibility to
vote in a representation election. The status of em-
ployees on medical leave was discussed in Eastern
Airlines, 9 NMB No. 121. Under the Board’s proce-
dures, employees on authorized medical leave
remain eligible voters, including employees receiv-
ing disability payments who retain a right to re-em-
ployment. The Board ruled that permanently and
totally disabled employees have no expectation of
returning to work and are ineligible, but that per-
manently disabled employees may be able to return
to active service, and so remain eligible to vote.

The status of newly-hired employees was in
issue in Southwest Airlines, 9 NMB No. 116. In that
case, 26 employees reported to work on the last
two days of the pay period used to determine voter
eligibility. The applicant protested their eligibility
on the ground that they were hired solely to
expand the list of voters, which would raise the
showing of interest needed by the applicant. After
reviewing the chronology of the case and the carri-
er’s hiring decisions, the Board found no evidence
that the carrier’s motives were not based on a bona
fide need for new employees.

In a case involving Air Micronesia, 10 NMB
No. 6, the Board ruled that employees who had
completed flight attendant training, but who had
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Elections, such as the Flying Tiger count, are handled expedi-
tiously with the help of NMB employee Charles T. Spencer who
opens the ballots with a mechanical letter opener.

never been hired to work as flight attendants, were
not “employees” within the meaning of the RLA.
These people had only the hope of a future offer of
employment, but could not be deemed employees
of the carrier until they were actually called to
work and placed on the payroll.

Another issue handled by the Board in 1982
was the question of who is eligible to serve as a
representative under the RLA. In a determination
on Air Florida, 9 NMB No. 64, the Board reaf-
firmed the requirement that applicants seeking to
be certified under the Railway Labor Act file the
required reports and financial disclosure statements
pursuant to the Labor-Management Reporting and
Disclosure Act. In Union Pacificc 9 NMB No. 146,
the Board refused to dismiss an application where
the applicant had complied with these require-
ments.

Other cases involving representation cases in-
clude Air Florida, 9 NMB No. 147, where the



Board clarified its requirement that employee au-
thorizations must be individual cards, and cannot
be petitions or similar documents; Union Pacific, 9
NMB No. 123, where the Board ruled that an
inter-union jurisidictional dispute based upon al-
leged violations of the scope rule of a voluntarily
recognized union’s collective bargaining agreement
was a minor dispute referable to an adjustment
board, and not a representation dispute; deromech
Airlines, 9 NMB No. 142, where the Board ordered
that the employee’s signature on the ballot return
envelope be verified, where there was a substantial
allegation of forgery; and Continental Airlines, 10
NMB No. 9, where the Board determined that both
of the flight attendant unions involved in the Texas
International-Continental merger should be treated
as incumbents, based on the merged carrier’s con-
tinued dealings with both organizations.

Subordinate Officials

In Pan American World Airways, 9 NMB No.
73, the fourth in a long series of cases involving su-
pervisors on Pan Am, the Board determined that
Production Supervisors on Pan Am were not sub-
ject to the RLA. As a result of Pan Am’s merger
with National Airlines, increased competition
brought about by airline deregulation, and the gen-
eral economic environment, Pan Am made major
changes in its supervisory and managerial ranks.
Many of these jobs were eliminated, so that the re-
maining supervisors were required to perform a
greater number of managerial duties more frequent-
ly than had been true in the past. Looking at the
various indicia of managerial authority, the Board
found that the supervisors hired, disciplined, and
discharged employees; resolved grievances; relied
upon leads to run the crews; called overtime; and
were somewhat more involved in policy matters
than had been true in the prior cases.

In Air Oregon, 9 NMB No. 84, the Board ruled
that the carrier’s assistant chief pilot was an em-
ployee or subordinate official within the meaning
of the RLA, where he had none of the authority of
a supervisor. The assistant chief pilot was in charge
of pilot training and certain record keeping.

Miscellaneous Crafts or Classes

In Eastern Airlines, 9 NMB No. 80, the Board
determined that over-the-road truck drivers of
Eastern were employees of the carrier, not inde-
pendent contractors, and were covered by the

RLA. The drivers hauled company materials and
jet engines to various Eastern stations in the U. S.
and Canada. The Board applied common law
agency principles to determine whether the carrier
retained the right to control the manner and means
by which the work would be accomplished, in
which case an employment relationship would
exist. Eastern determines when and where ship-
ments will be moved, supplies trucks and pays all
expenses, uses the drivers on a full-time basis, main-
tains close contact over the drivers’ movements,
and had previously been deemed an employer by
the Internal Revenue Service and the State of Flor-
ida for tax purposes. The Board determined that
the drivers had no community of interest with
other Eastern employees, and constituted a sepa-
rate craft of class.

In United Airlines, 9 NMB No. 79, the Board
determined that both classroom flight instructors
and operational flight instructors (i.e. those who
provided airborne instruction) were part of a single
craft of class of Flight Instructors, based upon
changes in the way pilots are trained and evaluat-
ed. Use of flight simulators has greatly reduced the
amount of airborne training in the airline industry,
thereby blurring the distinction between ground
and flight instructors.

The Board held that Assistant Road Foremen
of Engines on The Long Island Rail Road were
part of the craft or class of Locomotive Engineers,
9 NMB No. 155. The employees were primarily in-
volved in evaluating train movements and checking
out equipment and crews. Only 5% of their time
was spent in discipline, overtime matters, and relat-
ed administrative duties.

In Alitalia, 9 NMB No.72, the Board found
that separate crafts or classes of Office Clerical
Employees, Fleet Service Employees, and Passen-
ger Service Employees existed on Alitalia, and
amended the existing certification based upon the
particular circumstances of the case.

Finally, the Board determined that data proc-
essing employees on American Airlines were part of
the craft or class of Office Clerical Employees, and
that load control agents were part of the same craft
or class, 10 NMB No. 10. The Board has had sev-
eral cases in recent years which have dealt with
the growing use of computers in the airline and
railroad industries, and it is anticipated that more
such cases will arise as many manual functions are
automated. To date, the Board has found that data
processing personnel are Office Clerical Employ-
ees.
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TALKING IT OVER—Mediators Harry D. Bickford, Faye M.
Landers and John B. Willits discuss an airline dispute at
NMB headquarters.

Load control agents who do aircraft weight
and balance work by computer from a central loca-
tion represent one such automated task. Previously,
this work was performed by employees on the
ramp who were physically present throughout the
system while the airplane was loaded. The Board
found that these load control personnel now share
a community of interest with Office Clerical Em-
ployees.

Changes in the
Representation Manual

The Board made a number of changes in 1982
in its Representation Manual, which provides gen-
eral guidance for Board employees in the handling
of representation cases pursuant to Section 2,
Ninth, of the RLA. Prior to adopting these
changes in January 1982, the Board provided ev-
eryone on its regular mailing list with a copy of
the proposed amendments, and solicited public
comment. Sixteen comments were received, repre-
senting both labor and management, and including
the Railway Labor Executives Association on
behalf of rail labor, and the Airline Industrial Rela-
tions Conference and the National Railway Labor
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Conference on behalf of the two major industry as-
sociations. It should be noted that the Manual is
not a published agency rule, and that solicitation of
public comments was not required by statute.
However, the Board sought the broadest possible
input from those potentially affected by the
changes.

Section 1.0 of the Manual was amended by the
addition of the requirement that applicants seeking
to represent employees under the RLA comply
with the requirements of the Labor-Management
Reporting and Disclosure Act of 1959. This policy
had been in effect for some time, and has been
upheld in two court cases challenging the policy.

Section 3.503-4 of the Manual was amended to
provide greater identification of potential eligible
voters, and resulted from the difficulties experi-
enced in handling several very large cases. Under
the changes adopted, the carrier must provide the
name, identification number, job title, and duty sta-
tion of each potentially eligible voter. Unless such
a list is provided, the Board will permit the appli-
cant to submit authorization cards under an amend-
ment to Section 6.3.

An amendment to Section 5.308 clarifies the
Board’s policy with respect to discharged or fur-
loughed employees, and the employees on leave of
absence or disability retirement. Employees in
those categories who would otherwise be eligible
to vote will be deemed ineligible if they are em-
ployed by another carrier on the cut-off date.

The Board generally conducts mail-ballot elec-
tions in representation cases, using employee home
addresses supplied by the carrier. The Board’s right
to obtain this information was upheld in litigation
brought by the Department of Justice on the
Board’s behalf. Consequently, the Board amended
Section 11.902 of the Manual to specify that the
carrier must provide either peel-off gummed ad-
dress labels within five days of receipt of the elec-
tion authorization, or a compatible computer tape
containing the required information at the time the
list of potential eligible voters is provided. These
two alternatives were spelled out by the court in
its decision.

Various other procedural changes of lesser im-
portance were made, including conforming
amendments required by the amendments noted
above.



The high level of litigation activity experi-
enced in fiscal 1980 and 1981 further escalated this
year. The General Counsel’s office handled 55 liti-
gation cases, closing 31 with 24 pending at the end
of the fiscal year. For comparison, 26 cases were
closed in fiscal year 1981, up from the previous
record total of 19 closings in fiscal year 1980. This
amounts to a 63% increase in cases closed since
1980.

As in previous years, the National Mediation
Board’s employee representation responsibilities ac-
counted for the largest portion of litigation activity
in fiscal year 1982. Because of the often highly

IV. NMB Litigation Activities
During Fiscal Year 1982

charged nature of litigation in this category, the
parties frequently seek every feasible avenue of ju-
dicial review and appeal.

Jurisdictional issues, Sunshine Act claims and
other more diverse litigation approaches and causes
of action now are being pursued, further complicat-
ing the NMB case handling. On a positive note, the
parties seeking review of adjustment board griev-
ance awards under Section 3 of the Railway Labor
Act ! have begun to accept that the board and/or
its members are not proper parties to the litigation.
However, from past practice we anticipate that the
NMB’s litigation program will remain at its current
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HISTORIC DECISION—The Supreme Court in 1982 was the site of an historic decision written by Chief Justice Burger involving the
Railway Labor Act’s jurisdiction. United Transportation Union v. The Long Island Rail Road Co. The Supreme Court’s unanimous ruling
reversed a Court of Appeals’ decision which, in essence, declared that New York State’s Taylor Law prohibiting strikes preempts
federal law in LIRR labor disputes. The Supreme Court held that application of the RLA to the state-owned LIRR does not violate the
Tenth Amendment’s limitation on federal regulation of state functions.

29



accelerated pace in the future.

In addition to direct litigation matters, the
General Counsel’s office also is responsible for a
variety of other legal or quasi-legal functions. Such
activities include responsibilities under the Ethics
in Government Act, the Freedom of Information
Act, the Government in the Sunshine Act, the Oc-
cupational Safety and Health Act, as well as addi-
tional ad hoc assignments.

Due to the large volume of decisions issued in
fiscal year 1982, only the more significant or novel
cases have been selected for publication. The cases
are grouped by principal subject area with the cita-
tions listed in footnotes.

Railway Labor Act Jurisdiction

The Supreme Court reversed the Court of Ap-
peals’ decision in United Transporation Union v.
Long Island Rail Road Company,? which we had
reported previously. In a unanimous opinion au-
thorized by the Chief Justice, the Supreme Court
held that the application of the Railway Labor Act
to New York’s operation of the LIRR would not
violate the Tenth Amendment’s limitation on feder-
al regulation of state functions. It was the Court’s
conclusion that such federal regulation would not
impair New York’s ability to “fulfill its role in the
Union” or endanger the “separate and independent
existence” of the State, which would be required to
invoke the Tenth Amendment’s limitations.

The Supreme Court recognized Congress had
determined that a “uniform regulatory scheme” is a
necessary element for the effective operation of the
nation’s railroad system and that the Railway
Labor Act has provided the national “framework
for collective bargaining” in the industry since
1926. The Court also held that although the federal
government cannot usurp ‘“traditional state func-
tions”, the states may not erode federal authority in
areas traditionally subject to federal regulation by
acquiring functions previously performed by the
private sector.

In Chicago Truck Drivers, Helpers and Ware-
house Workers Union v. National Mediation Board, 2
the Court of Appeals held that the Board’s asser-
tion of jurisdiction is not a final agency action and,
therefore, is not subject to judicial review. In that
case, the Union had requested that the NMB ad-
ministratively review and reverse its previous as-
sertion of jurisdiction over the Federal Express
Corporation. The District Court dismissed the
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Union’s suit challenging the Board’s refusal to
grant the organization’s request, ruling that the
NMB had no obligation to issue advisory opinions.
The Court of Appeals affirmed, holding that the
NMB’s prior assertion of jurisdiction was not a
final agency action and, accordingly, the Board’s
determination not to consider reversing itself may
not be subject to judicial review absent violation of
a “clear and specific statutory directive” with re-
spect to the jurisdictional determination.

The complex decisions involving Delpro Com-
pany v. National Mediation Board reported in the
last annual report, were affirmed by the Court of
Appeals and the Supreme Court has denied certio-
rari.* The company had challenged the Board’s de-
termination that it was a “carrier” subject to the
Railway Labor Act. The District Court accepted
the Board’s position on the merits and the Court of
Appeals affirmed, holding that if the NMB consid-
ered the “relevant factors in the administrative
record”, the Board’s conclusion should not be “dis-
regarded”. Delpro provided repair services for rail
cars and was “owned or controlled” by a consor-
tium of railroads.

Discretion of National Mediation
Board to Proffer Arbitration

The important principle of extremely limited
judicial review established in 1970 by the D.C. Cir-
cuit in the case of International Association of Ma-
chinists v. National Mediation Board > was adopted
and applied by the Ninth Circuit in World Airways,
Inc. v. National Mediation Board and International
Brotherhood of Teamsters.® In that action, the Carri-
er had sought to compel the Board to proffer arbi-
tration. The District Court granted the Board’s and
IBT’s motions for summary judgment and denied
the Carrier’s motion for a preliminary injunction to-
compel the proffer of arbitration. The Court of Ap-
peals held that the District Court had “applied the
proper standard of review” to the NMB’s determi-
nation not to proffer arbitration by utilizing the
standards of the JAM v. NMB case. The Court also
held that a presumption of “unreasonable delay” by
the Board was not created by the Carrier’s demon-
stration of a probability of imminent financial fail-
ure. This important decision expands the well rea-
soned principles applied by the D.C. Circuit into
the case law of the Ninth Circuit.



Judicial Review of National
Mediation Board Representation
Determinations

The National Mediation Board’s investigation
of a representation case at British Airways became
the subject of extensive litigation before the District
Court and Court of Appeals. British Airways Board
v. National Mediation Board, et al.” Following the
NMB’s certification, the Carrier challenged the
NMB’s craft or class decision, the eligibility cut-off
date established by the Board, and the NMB’s de-
termination to count certain ballots which were not
discovered until after the standard mail ballot re-
ceipt date had passed. The District Court granted
the JAM’s motion to intervene in the action and ul-
timately granted the NMB’s and IAM’s motions for
summary judgment.

On appeal, the U.S. Court of Appeals for the
Second Circuit affirmed the District Court’s deci-
sion, finding that the Board’s actions did not consti-
tute conduct “in excess of delegated powers or
contrary to specific statutory directions”. The Cir-
cuit Court accepted the Carrier’s position regard-
ing its asserted “standing” to bring post-certifica-
tion challenges to NMB representation determina-
tions. However, the Court held that issues concern-
ing the lawfulness of the NMB’s certification
would be “foreclosed” in any subsequent enforce-
ment case regarding the Carrier’s duty to bargain
under the certification.

In International Association of Machinists and
Aerospace Workers v. National Mediation Board,®
the IAM challenged the NMB’s showing of interest
determination in a representation case involving the
Passenger Service employees of United Airlines.
The Board ruled that the cut-off date for accept-
ance of additional authorizations provided by Sec-
tion 6.3 of the NMB’s Representation Manual
should be applied despite the fact the Carrier unex-
pectedly provided the applicable list of employees
involved in the docket prior to the date the NMB’s
investigator was scheduled to arrive at the Carri-
er’s property. Dismissal of the representation case
resulted when no organization was found to have
satisfied the showing of interest requirement by the
cut-off date. The District Court found the NMB
had “conducted an investigation” pursuant to the
statute and, therefore, that the Court lacked subject
matter jurisdiction to grant the relief requested by
the plaintiff, which included voiding the dismissal
and permitting additional authorization cards to be
filed.

The Board’s policy regarding filing under the
Labor-Management Reporting and Disclosure Act
of 1959 (LMRDA) ® was examined by the District
Court in Lamoille Valley Railroad Company v. Na-
tional Mediation Board.'® Following receipt of an
application to represent the Carrier’s mechanics,
the Board advised the applicant it would withold
processing of the case for 90 days pending evi-
dence that filing had been performed under the
LMRDA, and that failure to comply would result
in dismissal of the application. After the 90-day
period, the Board determined that the applicant
was not qualified to be a representative under the
Railway Labor Act and dismissed the application.
The carrier brought this litigation asserting that the
investigation unlawfully had been suspended be-
cause the Board’s LMRDA filing requirement was
improper.

In granting summary judgment for the Board,
the Court held that NMB representation actions
are reviewable only to the extent of determining
whether or not the Board had performed an inves-
tigation and that the Courts lacked ‘‘authority to
inquire further into the kind, quality or results of
such investigation”. The Court further held that in
the pre-certification setting presented by this case,
the Carrier did not have “standing” to challenge
the results of the Board’s investigation or to
compel further investigation of the matter.

In Zantop International Airlines v. National Me-
diation Board,' the Court addressed the Board’s
majority vote rule and ballot form. The Carrier
challenged a certification issued by the Board, al-
leging that Section 2, Fourth of the Railway Labor
Act required an absolute majority of all eligible
voters to cast ballots for an applicant prior to certi-
fication. It also was asserted that the NMB’s ballot
instructions failed to inform the affected employees
that any ballots cast for representatives other than
the applicant would contribute to the overall ma-
jority of valid ballots required by the Board. Al-
though the District Court criticized the NMB’s
election procedures, summary judgment was grant-
ed for the Board. The Court primarily relied on
the authority of Virginian Railway Company v.
System Federation No. 40'? to uphold the Board’s
majority vote policy, and on Railway Clerks v.
Non-Contract Employees'* with respect to the
Board’s ballot instructions.

Summary judgment was granted in the Board’s
favor in L. G. Russell, et al., v. National Mediation
Board.'* The NMB had determined that a represen-
tation dispute did not exist because the employee
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appliant lacked the intent to represent the craft or
class even if ultimately certified by the Board. The
District Court found that the Board’s determina-
tions in the case were matters within the agency’s
“exclusive jurisdiction”, and that the plaintiffs’ alle-
gations actually challenged the Board’s conclusion
regarding the applicant’s lack of intent to represent
rather than the adequacy of the Board’s investiga-
tion. Constitutional requirements were satisfied in
the Court’s view because the participants before
the NMB were given the opportunity to present
their positions for the Board’s consideration.

Representation applications filed by the Air
Line Employees Association and the International
Association of Machinists regarding employees of
Air Florida led to substantial and complex litiga-
tion. Air Florida, Inc. v. National Mediation Board,
et al.; United States of America v. Air Florida, Inc.'®

With respect to Air Florida’s suit against the
Board, the Court applied the Fifth Circuit’s 1969
precedent essentially precluding judicial review in
pre-certification cases, United States v. Feaster.'¢ A
purported employee union intervened in the litiga-
tion and alleged that the Board had violated the
Labor-Management Reporting and Disclosure Act.
The Court determined that even should such viola-
tion have occurred, it would not provide the judi-
ciary with subject matter jurisdiction because the
challenged Board action must be contrary to a spe-
cific provision in the Railway Labor Act, “not in
excess of just any statute”.

The United States of America brought action
against Air Florida to enforce the NMB’s directive
to the Carrier to provide an alphabetical set of em-
ployee address labels for the mail ballot election.
The Court ordered Air Florida to furnish the ad-
dress labels, holding that the petition to Enforce
should be treated like a subpoena request under the
authority of another United States v. Feaster deci-
sion by the Fifth Circuit.!?

Government in the Sunshine Act/
Freedom of Information Act

In Trans World Airlines, Inc. v. National Medi-
ation Board, et al.,'® the Carrier asserted that the
Board had violated the Government in the Sun-
shine Act and Freedom of Information Act in con-
nection with the agency’s investigation of a repre-
sentatation dispute among the Carrier’s Passenger
Service employees. Following the Court’s private
in camera inspection of the documents in question,
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the District Court .concluded that the Board had
“systematically and correctly claimed the delibera-
tive privilege” for documents identified by the
agency as advisory and predecisional in nature.
The Court held that requiring the release of the
withheld portions of the requested documents
might “reasonably be expected to retard the free
development of staff and Board recommendations
and opinions and seriously to hinder the Board’s
effort . . . to maintain the standards of impartiality
and fairness essential to [the] resolution of labor
disputes”. The Court declined to compel the Board
to disclose any of the numerous documents in ques-
tion. The Court also held there were no “meet-
ings” within the meaning of the Sunshine Act that
the Board failed to disclose to the public, and that
the Sunshine Act does not require the Board’s
membership to convene to transact business which
routinely is conducted on staff initiative.

The litigation in International Brotherhood of
Teamsters v. National Mediation Board and Trans
World Airlines, Inc.,'® constituted a separate civil
action, but was decided and reported in the same
opinion as the preceding case. This action was
brought under the FOIA to obtain copies of the
addresses of TWA employees provided to the
Board by the Carrier. The Court found that it need
not determine whether exemptions of the FOIA
applied, because the documents themselves were
not “records” within the meaning of the Act. It
was the Court’s conclusion that the Board had no
authority to disclose the addresses inasmuch as the
Board received those documents as a “ministerial
nominee” for the sole purpose of using them to
mail the election ballots. The Board remained neu-
tral in this litigation, taking no position on the
merits of the case.

Litigation Relating to
Arbitration Proceedings

In M.G. Radin v. United States of America and
National Mediation Board,* the plaintiff sought to
compel the federal defendants to reconvene an ar-
bitration hearing which had been held before a
labor-management arbitration board in the railroad
industry. The Court held that the doctrine of sov-
ereign immunity barred the plaintiff’s claim for
damages, as well as finding that the National Medi-
ation Board was an improper defendant in the case
under the authority of Skidmore v. Consolidated
Rail. 2!
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V. A Look at

Overall Assessment of
Closed Out Cases

The National Mediation Board’s aggregate
number of closed out cases (1935-1982) had in-
creased to 16,336 by the end of the current fiscal
year. The case distribution included 10,870 media-
tion, 5,322 representation and 144 interpretation
cases stamped “closed.”

There were 235 cases of all types closed in
fiscal 1982. In the representation area, 81 cases
were resolved—>54 in the airlines and 27 in the rail-
roads. This representation case total represents a
considerably lower close-out figure than in the pre-
vious year. High unemployment in the railroads
and airlines has depleted union coffers resulting in
less organizing in both industries in fiscal 1982. A
predicted improvement in economic conditions in
the railroads and airlines in subsequent months
should step up union organizing efforts in fiscal
1983.

Unusually difficult and complex issues in air-
line bargaining and the completion of another
round of national rail bargaining resulted in many
continuous hours of work for Board Members and
NMB staff mediators in bringing collective bargain-
ing to a successful conclusion of fiscal 1982.

All told, 154 mediation cases were resolved—
90 in the railroads and 64 in the airlines. In the rail-
roads, with the conclusion of industrywide bargain-
ing, the mediation emphasis in fiscal 1983 will shift
from the national scene to the local properties.
Carriers not participating in national bargaining are
expected to request Board mediation assistance.
Both factors should add up to a larger mediation
caseload next year. Actually, in the airlines the res-
olution of 64 mediation disputes represents a
modest increase in cases closed over the previous
year. This is significant since a number of labor or-
ganizations and air carriers settled in direct negoti-
ations in 1982, with certain unions agreeing to
accept wage and benefit concessions or to continue
into the new contract year without significant con-
tract changes. The Board, as previously mentioned,
was highly effective in maintaining labor peace
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Our Case Record

Definitions

The three dispute categories covered in this
chapter are:

Mediation—Contract disputes entered into by
NMB between carriers and employees
affecting rates of pay, rules or working
conditions not settled through direct
negotiations. These cases are commonly
referred to as “A” cases.

Representation—Disputes among crafts or
classes of employees as to who will represent
them for purposes of collective bargaining
with employers. These cases are commonly
referred to as “R” cases.

Interpretation—Controversies arising over the
meaning of the application of an agreement
reached through mediation. These cases are
commonly referred to as interpretation cases.

with only one airline strike marring its successful
settlement record. There were no interpretation
cases closed during the year.

Cases Docketed

The Board’s docketed caseload of railroad and
airline disputes went over the 16,600 mark in fiscal
year 1982. As Table 1 indicates, 390 new cases
were docketed, the highest number in 15 years.
However, this gain must be put into perspective.
The 317 mediation cases docketed in fiscal year
1982, for example, represented an 83% increase
over fiscal 1981. Three-fourths of this increase re-
sulted from the United Transportation Union filing
for mediation on 113 rail carriers of disputes being
handled in national bargaining. The national settle-
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RAILS AND RUNWAYS—In fiscal 1982, employee activity in the railroads was by far the greatest among train, engine and yard service
employees with 51 closed disputes, including 42 mediation and nine representation cases. In the airlines, pilots led the way with the
most case close-outs involving 10 representation and nine mediation disputes. Some 1,700,000 railroad and airline workers have been
involved in more than 6,600 craft or class determinations in a 48-year period.

ment between the UTU and the carriers provided
for withdrawal of these cases.

Table 1 shows the Board docketed 73 rail and
airline representation cases and, with a 29-case car-
ryover, there were 102 cases pending at the begin-
ning of fiscal 1982. With the resolution of 81 cases,
there were 21 representation disputes unsettled at
the end of this fiscal year. This contrasted with the
29 representation cases pending at the close of
fiscal 1981.

Major Groups of Employees Involved
in Various Cases

Some 4,701 employees were involved in rail-
road and airline representation disputes closed by
the Board in fiscal 1982, as indicated in Table 2.
Following the trend of recent years, most involved
employees were in the airlines. In fact, the ratio
was more than 8 to 1 as there were 4,211 airline
employees compared to 490 railroad employees in-
volved in these cases. Table 2 further indicates that
the airline employees were involved in 54 and the
railroad employees in 27 cases closed during the
fiscal year. This was a sharp drop in number of em-
ployees and cases when compared with fiscal 1981
when 16,051 railroad and airline employees were

involved in 131 representation disputes closed out
by the Board.

Table 3 covers the major groups of employees
involved in the closing of 235 representation and
mediation cases in fiscal 1982. Employees in the
railroads were involved in 117 representation and
mediation cases and employees in the airlines were
involved in 118 representation and mediation cases
closed by the Board.

In the railroad industry, as Table 3 indicates,
the greatest activity by far was among train, engine
and yard service employees with a total of 51
closed disputes, including 42 mediation and nine
representation cases. Office, Clerical, Station and
Storehouse employees followed with 14 cases
closed, 13 of which were mediation disputes.

In the airline industry, Table 3 indicates Pilots
were involved in 19 case close-outs—10 representa-
tion and nine mediation cases. They were followed
by Mechani¢s and Related, 10 mediation and six
representation; Flight Attendants, 11 mediation and
three representation; and Passenger Service em-
ployees, 10 representation and one mediation case
closed.

Table 4 is a summary of crafts or classes of
employees involved in representation cases closed
out in fiscal year 1982. Involved in closed represen-
tation cases—27 in the railroads and 54 in the air-
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lines—were 81 craft or class determinations cover-
ing 4,701 employees.

NMB records show that nearly 1,300,000 rail-
road workers have been involved in representation
disputes since the Board’s first annual report was
published in 1935. As to the airlines, nearly 400,000
employees have been involved in representation
cases since 1938, the first year the Board recorded
such disputes in that industry.

Election and Certification
of Representatives;
Challengers Successful
in Defeating Incumbents

In fiscal 1982 there were 2,760 employees who
actively participated in the outcome of railroad and
airline elections. Certifications were issued in 38 air
and rail cases. Airlines led with 22 certifications—
one more than in the previous year. Some 2,082
airline employees participated in those certified
elections out of the 2,736 workers involved. Mostly
small air carriers were involved. Unions did win
certifications on one major and four national air
carriers. Other certifications involved primarily air
cargo and commuter carriers.

In the railroads, 16 of the 27 representation
cases resulted in certifications. This adds up to a
59% success rate by unions in their organizing
drives either to represent unorganized employees
or to take over groups of workers already repre-
sented by other labor organizations. One certifica-
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tion was issued involving a Class I carrier. Short
Line railroads represented the largest group of car-
riers on which unions won bargaining rights.

The Board dismissed 43 representation cases—
32 in the airlines and 11 in the railroads.

Table 5 reports the number of employees in-
volved in various certification cases covering na-
tional organizations, local unions and/or individ-
uals.

As Table 5 indicates, there were four railroad
certifications based on verification of authorization
cards issued in fiscal 1982 as compared to seven
issued in 1981. None was issued in the airline indus-
try in either year.

Railroad employees involved in two crafts or
classes were represented for the first time by a na-
tional labor organization. Interestingly, as Table 5
illustrates, most of the representation action in
fiscal 1982 dealt with attempts by challenging
unions to unseat incumbent unions. In 14 cases an
incumbent union was challenged by another orga-
nization for rights to represent a craft or class of
railroad employees—in each instance the challeng-
er was successful.

In the airlines, Table 5 indicates 684 employees
in 12 crafts or classes were represented for the first
time by a national organization. Three local unions
also won rights to represent unorganized employ-
ees in three elections in fiscal 1982.

Challenging national labor unions also were
successful in unseating incumbents in elections in-
volving nearly 2,000 represented employees. In
those elections, challengers defeated incumbent or-
ganizations in five of seven elections.



Table 1.—Number of Cases Recelved and Closed Out During Fiscal Years 1935—1982

48-Year 1975-79 | 1970-74 | 1965-69 | 1960-64
Period 5-Year 5-Year 5-Year 5-Year
st of Cagex 1935- | 1982 | 1981 | 1980 | poyoq | Period | Period | Period
1982 (Avg.) (Avg.) (Avg.) (Avg.)
All Types of Cases
Cases Pending and Unsettled at Beginning
(0] {0 3151 0157 brvrerororirepae potey e e e 96 212 209 302 290 447 472 248
New Cases Docketed......ccceuvirierminrennssiararins 16,607 390 299 268 319 300 394 302
Total Cases on Hand and Received........ 16,703 602 508 570 609 747 866 550
Cases Closed iiiicinniuniminisiioravammisa 16,336 235 296 361 315 339 356 289
Cases Pending and Unsettled at End of
S oo L M S, W 367 367 212 209 294 408 510 261
Representation Cases
Cases Pending and Unsettled at Beginning
Of Petiod. mimsim i s aim st a e 24 29 35 51 41 11 22 17
New Cases Docketed... 5,319 73 125 128 111 76 82 62
Total Cases on Hand and Received........ 5,343 102 160 179 152 87 104 79
Cases ClOSEd .....ccorrmivirerrirrsererronreresreseresesmens 5,322 81 131 144 104 74 82 62
Cases Pending and Unsettled at End of
Period weesormssovmmimssmisssrmsesresssnmid 21 21 29 35 48 13 22 17
Mediation Cases
Cases Pending and Unsettled at Beginning
Of PEriod....cruemmesmmmimiressinsmsmssmnessisssnssnssssnens 72 183 174 251 247 435 447 228
New Cases Docketed.......covnmiinmimmiiinimin _*11,144 317 173 139 207 221 309 235
Total Cases on Hand and Received........ 11,216 500 347 390 454 656 756 463
Cases CloSed...c.iseune o sisiesivmimssamsmssiesmis * 10,870 154 164 216 208 261 271 221
Cases Pending and Unsettled at End of
e i G o o Rk 346 346 183 174 246 395 485 242
Interpretation Cases
Cases Pending and Unsettled at Beginning
of Period........... R — None 0 0 0 0 2 3 3
New Cases Docketed......ouimemiivisamsasisisinmans 144 0 1 1 2 2 3 5
Total Cases on Hand and Received........ 144 0 1 1 2 4 6 8
Cases Closedl .. i B s v cresatimrsieramrri 144 0 1 1 2 3 3 5
Cases Pending and Unsettled at End of
Petiod i asanria 0 0 0 0 0 1 3 3
* This figure does not include reopened and reclosed cases.
Table 2.—Representation Case Disposition by Craft or Class, Employees Involved and
Participating, October 1, 1981 to September 30, 1982
Railroads Airlines
Number Nug}ber Number Nu:}ber
Number of Fy Number of 5
Number | o¢ Crafts Employ- Partick Number | ¢ Crafts Employ- Firtiple
of Cases pating of Cases pating
or Classes ees Employ- or Classes ees Employ-
Involved 65 Involved g
R i s oL 27 27 490 348 54 54 4,211 2,412
Disposition:
Certification i wriiiieraminmi 16 16 378 323 22 22 2,736 2,082
DiSmissals.....cccoveeerrerirencnreniriene 11 11 112 25 32 32 1,475 330
Combined Railroad and Airline
CASCS sduusrsnisniaissdsadssasonvases shooknassass 81 81 4,701 2,760 Lisiausmmamaiftaiismasnaaiaiimmn s it




Table 3.— Number of Cases Closed by Major Groups of Employees, October 1, 1981 to September 30, 1982

All Types
of Cases

Represen-
tation
Cases

Mediation
Cases

Interpre-

tation
Cases

Grand Total, All Groups of EMpPIOYEEs........coovuviiririiiniiimmneiiiiiissinnnniens

235

81

154

Railroad Total.............. e o

Agents, Telegraphers and Towermen
Boilermakers and Blacksmiths.............

Dining Car Employees, Train and Pullman Porters
B CUTICIANS v rats s rearonssvessesens