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hreat of serious harm. Undue hardship 
means significant expense or difficulty, 
but not just in monetary terms. Undue 
hardship can also mean disruption or 
fundamental alteration of the nature or 
operation of the employing entity. Di
rect threat of serious harm is defined by 
the law as a "significant risk to the 
health and safety of others that cannot 
be eliminated by reasonable accommo
dation." Speculative (based on likeli
hood) or remote (based on future time) 
threats will not satisfy this requirement. 
A determination of whether a threat is 
real must be predicated on objective 
evidence. 

Finally, under Title II of the ADA, non
discriminatory delivery of an agency's 
programs, services, and activities is re
quired. Criminal justice administrators 
should ensure that individuals with dis
abilities are not treated differently than 
·l:wse without disabilities solely because 
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jf their disability. It is important that 
written policies and procedures consis
tent with the ADA be developed, and 
that these policies be in place before 
there is a problem or special need re
quired by an inmate or an arrestee. 

Discrimination based on age 

The Age Discrimination in Employment 
Act (ADEA) makes it illegal to dis
criminate against persons 40 years or 
older on the basis of their age. This law 
applies not only to employers with 20 or 
more employees, but to local and State 
governments as well. 

Certain law enforcement agencies were 
temporarily exempt from the ADEA. 
Those departments that had mandatory 
retirement policies in place on March 
3, 1983, were exempt until December 
31, 1993. The exemption also covered 
'aximum age requirements for hiring. 

1his exemption has not applied since 
January I, 1994. 

On the other hand, there is no Fed
eral law that prohibits agencies from 
imposing minimum age requirements 
for officers. Agencies should, how
ever, check State and local law to en
sure that such minimum standards do 
not violate those States' statutes. 

Criminal justice agencies should be 
aware of age issues in their recruiting 
and hiring practices. For example, 
advertising that tends to discourage 
persons over the age of 40 from ap
plying might be deemed discrimina
tory. Without a BFOQ, terms such as 
"recent grad" or "young" should be 
avoided. 

Words such as "trainee" or "appren
tice" would be permissible in adver
tising, however, because they 
describe the position and not the per
son. A good rule of thumb is to look 
at the adjectives used in the adver
tisement to ensure they describe the 
position's requirements. 

Finally, the law does not prevent 
criminal justice agencies from asking 
an applicant's age on an application. 
However, doing so invites extra scru
tiny because such questions tend to 
discourage persons over the age of 40 
from applying. One recommendation 
is to include a statement on the appli
cation that the agency complies with 
the ADEA as well as other relevant 
civil rights laws. 

A final word about 
discrimination 

The Civil Rights Act of 1964 makes 
it illegal to discriminate on the basis 
ofrace or color. There is never a 
BFOQ for race. 

Discrimination against the protected 
class may include racial, ethnic, or 
sexual slurs, segregation, or harass-
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ment. Criminal justice agencies should 
take every precaution to ensure that 
such practices do not occur and, if they 
do, that they will not be tolerated. This 
includes having written policies and 
procedures that address issues of dis
crimination. The policies should be dis
tributed to all employees. 
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