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[Crim. No. 6295, In Bank., Dee. 23,1858.]

In ye MAX OSSLO and ARTHUR L. MEYER, on
Habeas Corpus.

Habeas Corpus—Release From Restraints of Probation Oxders.
—Habeas eorpus is a proper remedy to effect o release from
the restraint of probation orvders and remand of petitioners to
the superior court for sentence. (Pen: Code, §§ 1484, 1493.)
Criminal Law — Appeal — Decisions Appealable—Orders Per-
taining to Probation—An order denying motions for with-
drawal of probation and for modification of the conditions of
probation may be appealable as an order made after judgment
affecting the substantial rights of probationers.
Id—Probation.—A defendant has no right to be granted pro-
bation; probation is a privilege, an aet of grace or clemency.
4b] Id—Probation—Right to Refuse.—A defendant has the
right te refuse probation, since its conditions may appear to
him move onerous than the sentence that might be imposed.
Id.—Probation—Conditions—Acceptance.—Defendants’ failure
to request a stay of exeeution of probation orders pending an
appeal did not evidence an irrevocable acceptance of or
acquiescence in the conditions of probation where their failure
to seek a stay of exeeution was based on their mistaken belief
that their appeal and release on bail effected a stay,

Id. — Probation — Orders — Construction.——Sinee prebation
orders are to be construed favorable to defendants, a provision
that they resign their union offices “effective such date as this
judgment may become final” (that is, when affirmance on
appeal became final) prevailed over a provision that they
hold no office during any part of the period of probation, and
hence their resumption of union aetivity shortly after entry
of the probation orders, and while an appeal was pending,
was not inconsistent with the probation orders properly con-
strued.

Id. — Probation — Conditions — Rejection.—Where probation
orders required each defendant union official to file annually
“an affidavit that said payments on said fines have come from
his own funds and not from [union] monies,” and under the
terms of probation the first installment of the fines were not to

(3] See Cal.Jur.2d, Judgments, § 346.
McK. Dig. References: [1] Habeas Corpus, § 35; [2, 9] Criminal

Law

, §1053(5): [3, 4] Criminal Law, § 986, [5, 7, 13, 14] Criminal

Law, §990; [6, 10] Criminal Law, §992; [8] Criminal Law,
§ 11205 [11] Criminal Law, §§ 994, 098; [12] Criminal Law, § 994,
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become due uniil 60 days after delendants’
custody,” that is, until they remained in auxmdy for t
pre;cnbad by the pm}“mi orders, ¢
during most of the time since entry of the pz\,bat\m orders,
did not serve their probationary terms of eustody, and the
installments of their probationary fines did not become due,
there was no oceasion for them to file the affidavits referved
to in the original probation orders and failure to do so did
not evidence rejection of probation.

[8] Id—Appeal—Effect.—Pending. appeal from a judgment, the
superior court has no jurisdiciion to vacate the j
make any order affecting it.

[9] Id.-—Appeal—Decisions Appealable—Within the meaning of
Pen. Code, § 1237, specifying the judgments and orders from
whieh a defendant may appeal, an order granting probation
is deemed a final judgment, though this does not necessarily
preclude any court from recognizing that for purposes other
than those of § 1237 there 1s a substantial and pertinent differ-
ence between an order granting probation and a final judg-
ment as such,

[10] Id.—Probation—Efect.—Probation essentially ealls for eon-
tinuing supervision of the probationer and maintaining juris-
dietion and power in the frial court to act in respeet to such
supervision.

[11] Id.—Probation—Eifect of Appeal: Modification or Revosadion
of Order.—While an appeal from a probation order is pending
the trial court, if execution of the probation order iz not sus-
pended, should have power to require supervision of proba-
tioner, and to punish violation of the conditions of probation
by modification of those conditicns or revoeation of probation.

[12] 1Id.—PFProbation—Ifodification or Revocation of Order.—The
mere taking and pressing of an appeal from an order granting
probation, and seeking reversal of the convietion or a declara-
tion that any of the conditions of probation are invalid, should
not, merely as such, constitute a ground for ;cvacatmn or
modification of probation.

[13] Id.—Probation — Conditions—Acceptance.—Defendants’ con-
duet was inconsistent with acceptance of the terms of proba-
tion where they immediately appealed from the probation
orders, obtained release on bail by order of the Supreme Court,
on appeal and then by apijheatzon for certiorari attacked the,
terms of probation as unreasonable and beyond the power of
the trial court, and promptly after denial of certiorari asserted
in the trial court their vight to reject probation.

[8] See Cal.Jur.2d, Appeal and Error, $199; Am.Jur., Appeal
and Error, § 520.
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{1471 Id. — Probation — Conditions—Rejection.— Whatever may be
within the trial court’s permissible scope of conditions for
granting probation, it cannot make defendant’s right to reject
the offered probation conditional on immediate announcement
of rejection.

PROCEEDING in habeas corpus to secure release from
restraint of probation orders and to require superior court to
sentence petitioners. Writ granted and petitioners remanded
to sheriff,

Charles P. Scully and Thomas Whelan for Petitioners.

Edmund (. Brown, Attorney General, William E. James,
Assistant Attorney Geuorax, James Don Keller, Distriet Attor-

ney (San Diego) and Claude B. Brown, Deputy Distriet
Attorney, for Respondent.

SCHAUER, J—By application for habeas corpus petition-
ers Osslo and Meyer ask that they be relieved of the assertedly
illegal restraint of probation orders and that the superior court
be required to revoke probation and to sentence petitioners.?
The snpemm court determined that petitioners had ‘‘accepted
probation’’ and that the court would not ‘‘release them from
1t.”” We have concluded that petitioners ecould disavow pro-
bation and dewand sentence,

On August 9, 1956, a jury found petitioners guilty of con-
spiracy to commit assault and of assault by means likely to
produce great bodily injury. As is recounted in People v.
Osslo (1958), 50 Cal2d 75 [323 P.2d 8971, petitioners are
butchers’ union officials and the offenses were related to a juris-
dictional dispute between vpetitioners’ union and a elerks’
union, The physical acts of violence constituting the assault
were committed not in person by petitioners but by members
of a sailors’ wnion (a union not involved in the jurisdictional

*The petition for habeas corpus named as respondents the Superior
Court of the State of California, in and for the County of San Diego,
and the Honorable John A. Hewicker, judge of that court, as well as
the sheriff of San Diego County. This court ordered that the sheriff
show canse ‘‘why the relief prayed for in this [habeas corpus] proeceed-
ing should not be granted.”” Although the superior court and the judge

sreof were not ordered to show cause, the ‘‘Return and Answer to
Petition for Writ of Habeas Corpus’ was filed on behalf of such court
and jud ge as v 11 as on behalf of the sheriff, and the traverse to the
writ again names the three respondents. Therefore, references in this
opinion to “xmyom?enfs” are to the court and ;;udge as well as the
sheriff,
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dispute) who had been hired by the butchers’ union to aid
it in that dispute. The condition of probation which resulted
in the present controversy requires that petitioners give up
their union offices.

On Auvgust 27, 1936, the trial court in passing upon peti-
tioners’ application for probation stated, ‘“‘Now, although I
am going to grant these defendants probation, of course
probation is a privilege and they are going to have to comply
with it. 1f they don’t like the terms, of course they don’t
have to accept probation. When I get through here, I want
you to tell me. You can confer with your clienls and tell me
whether yow want to accept probation.”” (Italics added.) The
trial court then stated the conditions upon which it proposed
to grant probation. Neither petitioners nor thelr counsel said
anything in open court as to acceptance or rejection of pro-
hation. Petitioners were placed in the custody of the sheriff,

As to each petitioner the probation orders of August 27,
1956, provided, among other things, as follows: that imposi-
tion of sentence was suspended for 10 years; that petitioner
be confined (Osslo for six months, Meyer for three months)
in a county adult detention facility ; that petitioner pay a fine
(Osslo $1,600, Meyer $750) from his own funds in monthly
instaliments of $50, the first installment to become due within
60 days from petitioner’s ‘‘release from custody’’; that peti-
tioner anunually, on or about December 31, file with the
probation officer on a form approved by the court, an affidavit
that the payments ‘‘have come from his own funds and not
from monies received or solicited from any Union or its
members’”; that ‘““during the period of his probation [peti-
tioner] shall not hold any position . . . in, or receive any
remuneration from, any union’’; that ‘“‘effective such date
as this judgment may become final, [petiticner] shall resign
any [union] position’’; and that ‘“this . . . Judge shall retain
jurisdietion of this matter throughout the said period of
probation and no other . . . Judge shall modify this order
without notice to the Judge who tried the case.’’ Petitioners
at once appealed to the Distriet Court of Appeal.

On August 29, 1956, there was filed in the suprior court a
form of affidavit and an order of the trial judege that during
probation the probationers shall sien such an affidavit ““duaring
... January of each year, or more often, if reguested.”” This
form of affidavit states, among other things, that affiant has
received no funds from any union or union member for the
purpose of paying his fine, and *‘That in accordance with the
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ferms of prni’,cmm aff ,w% has held no . . . office in any
[Union sinee Septerber 1, 1956, and that all offices held prior
to said h e by affiant hm ¢ been terminated by resignation.’

On September 13, 1936, this court on an application for
habeas corpus mu(wx'i petitioners’ release on bail. On their
appeal in the District Court of Appeal (People v. Osslo (1957,
Cal.App.), 310 P.2d 1620, 1030-1031) and thereafter in this
court (which granted a hearing after the decision on appeal
by the D}\tu(t Court of Avppeal) petitioners unsuceessiully
vrged that the trial court was without power to require, as a
condition of probation, that they should not hold any union
position or receive remuncration from any union. This court
ordered that the provision of the probation orders by which the
individaal trial judge purporied to retain jurisdietion of the
cause be stricken ; in all other respects the orders were affirmed.
(People v. Osslo (1958), supra, 50 Cal2d 75, 102-104 [29-
321, 106 ; rehearing denied.)

Petitioners sought certiorari in the United States Supreme
Court. On April 28, 1958, this court denied their application
for stay of execution of ,]udgm@n‘g pending the application for
certiorari, On April 29, Mr. Justice Douglas of the United
States Supreme Court granted bail. On June 9, 1958, the
federal Supreme Court denied certiorari and terminated peti-
tioners’ release on bail as of June 23, 1958.

On June 18, 1958, petitioners gave notice that on June 23
they would move the trial court for an order “‘modifying
the judgment . . . and modifying the Order admitting [peti-
tioners] to probation.’

On June 23, 1928, petitioners for the first time expressed
to the trial court their desire to reject probation. They
moved for sentenece as misdemeanants® and urged that ““impo-
sition of a substantial ine would serve the interests of justice.”’
When this motion was denied, petitioners explained that they
believed that ““‘honor requires that [they] not give up [their]
right to emaployment by a union,”” and moved that the court
““withdraw the order for probation, and if . . . sentence cannot
be made a misdemeanor that . . . your Honor pronounce
judgment.””  The court denied this motion and the further
motion for modification of the conditions of probation to per-
mit union employment.

The trial court based its denial of petitioners’ motions upon

*The offenses of which petltlonms were convicted are punishable either
as misdemeanors or as felomies, (Pen. Code, §§ 17, 182, 245.)
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the following stated grounds: “*I can’t in good conscience make
it a misdemeanor’’ because codefendants of petitioners (the
members of the sailors’ union employed by petitioners) had
been sentenced to state prison and were serving their senfences.
“Levying a fine in a case of this kind is useless’ because
the fine would be paid by assessment of union members.
‘I think it is going to be conducive to peace in the labor
movement if these officials have to control their actions to such
an extent that they don’t become invoived with the Penal
Code . . . They are respousible to the eriminal courts and

. if they kunow it and it is certain if they are convieted
they won’t be turned loose and have the matter made a mis-
demeanor, I think we will have peace in the labor movement.”’
If petitioners ‘‘didn’t want to accept’ probation when the
probation orders were made, they ‘‘should have told me so
and I would have sentenced [them] at that time. So they
have aceepted probation . . . [for the 22 months which had
elapsed since the making of the probation orders] and I am
not going to release them from it.”” Petitioners were re-
manded to the custody of the sheriff.®

[1] Habeas corpus is a proper remedy to effect the relief
sought by petitioners; i.e., release from the restraint of the
probation orders and remand of petitioners to the superior
court for sentence. (Pen. Code, § 1484 [on habeas corpus the
court must dispose of petitioner ‘‘as the justice of the case
may require’’]; Pen. Code, §1493 [*‘In cases where any
party is held under illegal restraint or custody, or any other
person is entitled to the restraint or custody of such party,
the judge or court may order such party to be committed to
the restraint or custody of such person as is by law entitled
thereto’’ | ; In re Stoliker (1957), 49 (Cal.2d 75, 78 [3] [315
P.2d 12] ; In re Bariges (1955), 44 Cal.2d 241, 247-248 [5-7]
[282 P.2d 47]; In re McCoy (1948), 32 Cal.2d 73, 76-77 [4]
[194 P.2d 531].)*

[2] Respondents point out that petitioners have appealed
to the District Court of Appeal from the order of June 23,
1958, and urge that appeal is the proper remedy. The order
is probably appealable as an order made after judgment
affecting the substantial rights of petitioners. (See In re

*0On August 6, 1958, this court ordered petitioners released on bail
pending final determination of this habeas corpus proceeding.

‘Despite petitioners’ release on bail, habeas corpus will lie to test
the legality of their constructive restraint. (In re Petfersen (1958),
ante, p. 177 [331 P.2d 24].)
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Bine (1957, 47 Cal2d 814, 817 [6] [306 P.2d 445].) However,
since the question of the appealability of such an order has
never been deecided, gince the order to show cause has issued in
this proceeding, and since petitioners have a vital intevest
in having sentence imposed as S0OT as POss ssible, we shall in this
proeee&iﬂg congider petitioners’ right to refuse probation.

[81 The appellate courts of a}m state have had occasion
repeatedly to emphasize that a defendant has no right to be
granted probation; probation is a privilege, an act of grace
or clemency. (E.g., In re Davis (1951), 37 Cal.2d 872, 874
[236 P.2d B579]; In re Trombley (1948), 31 Cal.2d 801, 811
[9] {1983 P24 13&} ; cases collected in West’s Ann. Pen, Code
(1956), § 1203, note 3, pp. 310-311, § 1203.1, note 3, p. 337.)
[4a] It now becomes necessary to ewpnasuo that a defendant
has the right to refuse probation, a right of which he cannot
lightly be deprived.

The trial court apparently was of the epinion that peti-
tioners’ right to reject probation was affected by their failure
to seek a stay of execution of the probation orders pcudi;m’
the appeal, for the trial court at the hearing of June 23
1958, inquired why petitioners ‘“didn’t ask for a stay of the
probation proceedings so that they wouldn’t be governed by
the probation orders while the ecase was up on appeal.’’®
[B] We cannot agree that pefitioners’ failure to request a
stay of execution of the probation orders evidenced an irrevo-
cable acceptance of the econditions of those orders. Petitioners’
failure to seek a stay of execution was based on their mistaken
belief that their appeal and release on bail effected a stay®

*In this econnection we note that the frial court is corvect in its view
that the petitioners did not request a stay of execution. Although in this
proceeding counsel for both petitioners and respondents aver that peti-
tioners applied for and the trial court denied a stay of execution, the
record on appeal from the probation orders shows only that the trial
court demui a %iat of execution as to the sailor defendants and that
appended to Meyer’s notice of is a blank form of order staying
execution; it does not show the wmaking in or denial by the trial court
of a motion for stay of execution y, nding appeal as fo Osslo and Meyer.

Petitioners do not suggest that they sought a stay of execution in the
Distriet Court of Appeal, and they did not s sueh a stay in this court
while their appeal was pending. Ai‘rlmmﬂ* petitioners in this proceedi

allege and respondents do not deny that Justice Douglas of the Lnn‘od

bmm Huprems Court ord gtay of exeeution of judgment,”’
it appears that Justice Donglas ordeved only that petit: on‘ be tempo-
rarily released on bail (see 357 U.S. 807 [78 R.Cf, 1152, 2 L.Ed.2d4
11571]).

SThe trial eourt is eorvect in its view that petitioners at all times sines
the making of the probation orders have been subject to probation. At
the time petitioners appealed, section 1243 of the Penal Code provided
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and, therefore, such failure did not indicate acquiescence in the
terms of probation.

Petitioners take the view that they evidenced rejection of
probation by resuring their aectivity in their union offices
immediately upon their releage on bail (on September 13,
1956 and by failing, while their appeals were peading, to
file cither the affidavits referred to in the original probation
orders or the somewhat different affidavits set out in the order
of August 29, 1856, It appears proper to point out that we
do not base cur decision that petiticners have the right to dis-
avow probation upon this consideration.

The original probation orders provide both that petitioners
shall hold ne union office ““during the period of probation’’
(i.e., beginning with the eniry of the probation orders on
Avgust 27, 19563 and that petitioners shall resign their union
positions "eﬁe ive such date as this jvd"mwnt may become
final.”” [6] Sinee the probation orders of August 27 ave to
be construed favorable to §*°ii‘(ion(*fs (In re Bramble (19475,
31 Cal2d 43, 51 [6, 7] [187 P. 9(1 411]), the provision that
they resign their union offices ‘“effective such date as this
judgment may become final”’ (that is, when affirmance on
ap;)oal beeame final; sce Pacific Gas & Elec. Co. v. Nekano
(1939), 12 Cal.24 711, 714 [1] [87 P.2d 700, 121 A LR, 417];
Jennings v. Ward (1 331y, 114 (fcd.App. 536, 537 [1] 300
P. 128]) prevails over the provision that they hold no office
during any pm“ of the period of probation. Thus, petitioners’
resumption of nuion activity on Soptcmber 1? 1956, was not
inconsistent with the original probation orders properiy con-
strued.

that “* An cal to the Supreme Court or to a district court of appeal
from a judgment of conviction stays the execution of the judgment in all
cases where sentence of death has been imposed, but does not stay the
exccution of the judgment in any other case unless the trial or appellate
court shall so order.”” So £ et of appeal was concerned, an
order granting probation wa ent’’ as to which execution was
not stayed, for section 1237 of the Peunl Code provided (as it now pro-
vides) that ‘“ An appeal may be taken by the defendant: 1. From a final
Judgment of convietion; an order granting prof bation shail be deemed
to be a final judgment W uizm the ‘mamnv of this seetion . . ."7; thus a
probation orvder wa nt 50 x‘(u as m? the mechanics
of appeal were ; on 2 od to ex-
pressly prov 1{19 i‘ an mdo g i i 1m'r
staved by appeal 11 or appellate cou
release on bail while Lfm 4,1})};2;31 was pending di
of the termg of probation other than the
(People v. Jennings (1954) : :
12471; ef. I'n re Davis ( : ‘h 2
10317, where the trial eourt, when it granted probatyon, .,‘yod ““the
judgment and proceedings’’ pending appeal.)

wend op u.uxon
sonfinement,
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{‘7} The original probation orders of August 27 further
provide that each petitioner shall file annually ““an affidavit
that said payments on said ﬁsms{ have come from his own
frunds and not from [union] menies.”” Under the terms of
probation, the first installme: H fines did not become due
until 60 days after petitioners’ ‘ie‘ma&;o from custody,’” that
is, until they had remained in eustody for the periods pre-
seribed by the probation orders. Petitioners have been free on
bail during most of the time sinee the entry of the probation
orders; they have not served their probationary terms of cus-
tody; and therefore the installments of their probationary
fines have not become due. Thus there has been mno occasion
for them to file the affidavits referred to in the original pro-
bation orders and their failure to do so does not evidence
rejection of probation.

The terms of the form of affidavit prescribed by the order
of August 28, 1956, differ somewhat from those specified in
the original probation orders. The August 29 form of affidavit
states, among other things, that ‘‘affiant has held no
office in any . .. Union since September 1, 1956.77 Thig later
order does not expressly state that it is intended to modify
the previously declared terms of probation, but if it is valid
such would be its effect. We need not now decide whether
the trial court’s statutory power to modify the conditions of
or revoke probation “‘at any time during the term of proba-
tion”” (Pen. Code, § 1208.2) can be exercised while an appeal
from the probation order is pending and, if so, to define its
extent. But inasmuch as both the trial eourt and the petitioners
indicate views on the subject which should not be understood
to have our approval, and as petitioners must be remanded
to the superior court for further proceedings, some discussion
of the matter is desirable. (See Code Civ. Proc., § 53.)

The trial court here apparently assumed (Jm(e 1t made
the order of Aungust 29, 1956) that it could modify (or clarify)
the terms of probdtwn while an appeal was pending, but it
also indicated the view that it could not revoke pmbznion
while an appeal was pending.” [8] It is, of course, the
egeneral rule that “‘Pending the appeal the superior court has
no jurisdiction to vacate the judgment or make any order af-

“The trial court when it made the probation orders stated, *“if an
appeal iz taken and the casce i reversed on appeal, if the nnion wishes
to keep you on as an officer, I can’t do anything about it, bocause the
minute yvou file the notice of appeal, I lose jurisdiction on 11.’ Again
at the hearing of June 23, 1958, the trial court expressed the view that
““you can’t touch them when they are up on appeal.’’
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v it (I'n re Joha

e

es (1981), 213 Cal. 125, 130 [1 P.2d
984} [a case not involving an order nting probation].)
18] It is also true that ““within the meaning”” of section 1237 of
the Penal Code {which speecifies the judgments and orders from
which a defendant may appeal) an order granting probation
is ““deemed to be a final judegment.”” But it could well be
argued that deeming an order granting probation to be a final
judgment within the meaning of section 1237 (i.e., making it
an appealable order and making the scope of review the same
as though the appeal were taken from a final judgment of
conviction) does not preclude any court from recognizing that
for purposes other than those of section 1237 there is a sub-
stantial and here pertinent difference between an order grant-
ing probation and a final judgment as such.

The final judgment and commitment place the defendant
i the custody of the warden or penal authority and remove
him from the jurisdiction of the trial court. [10] But pro-
bation essentially calls for continuing supervision of the pro-
bationer and maintaining jurisdiction and power in the trial
court to act in vespect to such supervision, For example,
section 1203.3 of the Penal Code provides that ‘“The court
shall have authority at any time during the term of probation
to revoke, modify, or change its order of suspension of
imposition or execution of sentence.”” Section 1203.2 declares
that ““At any time during the probationary period . . . any
probation or peace officer may without warrant, or other proc-
ess, . . . rearrest any person so placed on probation . . . and
bring him before the court . . . and [the court] may thereupon
revoke and terminate such prebation, if the interests of jus-
tice so require . . .7 Further indicating a legislative plan
that the trial court shall have continuing jurisdiction over a
probationer, section 1203.2a expressly provides that “‘If any
defendant who has been released on probation is committed to
a prison in this Btate for another offense, the court which
released him on probation shall have jurisdietion to impose
sentence, if no sentence has previously been imposed,’’ ete.

[11] From what has been said it would appear to follow
that while an appeal from a probation order is pending the
trial court, if execution of the probation order is not sus-
pended, should have power {o require supervision of the
probationer, and fo punish viclation of the conditions of pro-
bation by modification of those conditions or revocation of
probation. Further support is given this view by the 1957
amendment of seection 1243 of the Penal Code to expressly

OTE
ara

ke
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provide that an appeal does not stay execnfion of an order
granting probation unless the trial or appellate court so orders.
[12] Certainly the mere taking and pressing of an appeal
from an order granting probation, and secking reversal of
the conviction or a declaration that any of the conditions of
probation are invalid, should not, merely as such, constitute
a ground for revoecation or modification of probation. Tt
could alse be argued that a trial court should not, while an
appeal is pending, make any change in the original conditions
of probation other than such as might become necessary or
expedient by reason of some act or default of the defendant
or some event or circumstance not connected with the appeal
from the order. In this case, as hereinabove indicated, we
do not need to pass upon the extent of the trial court’s juris-
diction over the probationers or the terms of their probation
while their appeal was pending, but we expressly do not accept
as correct or as controlling in this proceeding either peti-
tioners’ assumption that they viclated probation pending
appeal or the trial court’s assumptions that it eould modify
but could not revoke probation pending appeal.

The statutes concerning probation contain no provision as
to its aceeptance or rejection. [4b1 However, it is settled
that a defendant has the right to refuse probation, for its
conditions may appear to defendant more onerous than the
sentence which might be imposed. (People v. Osslo (1958),
swpra, 50 Cal.2d 75, 103 [30]; In re Hays (1953), 120 Cal.
App.2d 308, 310 [4] [260 P.2d 1030] ; People v. Frrank (1949),
94 Cal.App.2d 740, 742 (211 P.2d 350] ; Lee v. Superior Court
(1949), 89 Cal.App.2d 716, 717 [1] [201 P.2d 882] ; People v.
Blankenship (1936), 16 Cal.App.2d 606, 610 [61 P.2d 352];
People v. Billingsley (1943), 59 Cal.App.2d Supp. 845, 849
[3] [139 P.2d 362].)%

It is nnnecessary to determine in this case whether a defend-
ant might in some cireumstances so manifest ‘‘aceceptance’ of
probation as to lose his right to disavow that privilege with
the concomitant burdens of its conditions, and thus be placed
in the position of being required fo intentionally violate proba-
tion in order to obtain its revocation and the imposition of
sentence. [13] In any event these petifioners did not so

®Tn the light of the cited eases, it must be considered that it is no
longer the law that, as held in the case of In re De Voe (1931), 114
Cal.App. 730, 736 [3, 4] {300 P. 874], a defendant who has applied for
probation has no right, before his application is acted upon, to withdraw
such applieation and to be sentenced,
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manifest “‘acceptance.’”” Rather, their conduect has been ineon-
sistent with acceptance of the terms of probation. They imme-
diately appealed from the probation ovders. They obtained
x'e‘lwaw on hail by order of this court. Upon appeal and then

s application for certiorvari theyv attacked the terms of proba-
tion as unreasonable and bevend the power of the trial court.
Promptly after de £ werted in the trial

&

ial of cevtiorari they a
court their right to reject probation.

It is true that potme;xum did not comply with the trial
court’s divection, when it announced the conditions on which
it proposed to grant probation, that they ““tell me whether you
want to aceept proh“ "3011 77 [147 But whatever may be
within the trial court’s permissible scope of conditions for
granting probation it vm‘ld not make petitioners’ right to
reject the offered probation conditional upon their immediate
announcement of rejection. If petitioners, as soon as the
trial court announced the terms upon which it would grant
probation, had rejected such offer and demanded sentence,
they could not have pressed their contention that the trial
court was without power, as a condition of probation, to
require them to give up for 10 years the union activity which
they had chosen as their life’s work. Although this contention

was legally untenable it was not frivolous. The trial court,
in effect, would require petitioners to ‘‘accept’ the conditions
of probation in ovder to question their legality in the appel-
late courts.

In People v. Billingsley (1943), supre, 59 Cal. App.2d Supn.
845, 850 [6], it is said that ‘‘Doubtless election to serve the
sentence rather than aceept probation must be timely made or
probation will be deemed to have been accepted.”” We do
not now decide whether a defendant might in some cireum-
stances lose his right to disavow probation by failure to make
“timely’’ manifestation of “‘election to serve the sentence
rather than accept probation.”” In the circumstances of this
case petitioners’ assertion of that right, made promptly npon
the unsuecessiul termination (as to all but one provision) of
their attacks on the ferms of probation by appeal and applica-
tion for mrti()‘s’ i, was timely.

Petitioners seek to raise the question of the trial indge’s
bias and prcj ndice, Withoul suggesting that theyv have JEM(*Q
facts showing bias and prejudice, we decline to pass unon the
question hecause it does not appear to have been raised in the
superier eourt (under Code Civ, Proe, §170).

For the reasons above stated the petition for hab

288 COTPUS
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is granted and the petitioners are remanded to the custody
of the sheriff of San Diego Couunty to be brought before the
superior court of that county for proceedings not inconsistent
with this opinion. Upen production of petitioners in the supe-
rior court as above ordered, that court as to each petitioner,
unless it shall decide to admit him to probation upon conditions
acceptable to him, shall revoke and terminate probation, ar-
-aign him for judgment and (in the absence of legal cause
shown) sentence him to such penalty or penalties within the
law as such court in its discretion, in the light of all the
relevant circumstances, may determine to be appropriate.

Gibson, C. J. Shenk, J., Traynor, J., Spence, J., and
McComb, J., concurred.

CARTER, J—Concurring and Dissenting.—I agree with
the majority that petitioners must be released from the illegal
restraint imposed by the terms of their probation, but the
opinion falls far short of granting the velief to which peti-
tioners are entitled, by permitting the trial court to now
impose sentence on them. Considering the additional facts
revealed at the hearing of petitioners’ motions to reject proba-
tion, this court has no alternative but to release petitioners
from any further restraint, on the ground that they were
denied a fair trial in violation of the due process clause of the
Fourteenth Amendment to the Constitution of the United
States.

Denial of a fair and impartial trial in a criminal case,
whether the erime charged is a felony or misdemeanor, consti-
tutes a denial of due process of law and is in violation of the
Fourteenth Amendment as well as article I, section 13, of the
Constitution of California. (Moore v. Dempsey, 261 U.8. 86,
91 [43 S.Ct. 265, 67 L.Xd. 543]; Chambers v. Floride, 309
U.S. 227, 238 [60 S.Ct. 472, 84 L.Ed. 716]; Ademson v.
California, 332 U.S. 46, 53 [67 S.Ct. 1672, 91 L.Ed. 1903,
171 ATLR. 12237 ; see, In re Wells, 35 (Cal.2d 889 [221 P.2d
947 ; In re Jomes, 38 Cal.2d 302 [240 P.2d 596]1.) ‘A fair
trial means a trial before an impartial judge, an honest jury
and in an atmosphere of judicial calm.”” (14 Am.Jur., Crim.
Law, § 130; McKay v. Superior Court, 958 Cal.App.2d 770 [220
P.2d 945].) Where bias and prejudice at the trial on the part
of the trial judge is established, then there has been a denial
of due process. (See, Kreling v. Superior Court, 25 Cal.2d
305 [153 P.2d 734] ; In re Jacobson’s Quardianship, 30 Cal.2d
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312 [182 P.2d 537] ; People v. 2 Cal.App.2d 165, 17
172 g&*(} }f ‘)d %43] s In re Stevner, C AJ{)‘"’ 2d 891, ¢ 395-39
§3 ; see, also, Code { dv. Proe., § 170 et seq.)

e ‘ 3}1&« and prejudice "Vi'ﬂf’h (‘i§;’<fmsxliﬁ<>@ a trial
judge ig more ‘tha,n a nebulous beliel that the judge had some
preconceived ideas about a picee of litigation; it is personal
bias and prejudice or a bent or leaning either for or against
the litigant, which, I dless of the merits of the cause, makes
it m;p()\ ible for the judge to view the case dispassionatelv,
It is a state of mind calenlated to Impair impartiality and to
sway judgment., (Hstale of Fri i, 171 Cal, 431 [153 P,
9181 McEwen v. Occidental FLife Ins. Co., 172 Cal. 6 [155
P. 861 ; Evans v. Superior Court, 107 CallApp. 372 [290 P.
6621 MceKay v. Superior Court, supra.) Moreover, the bias

or prejudice must be against the complaining party. (People
v, Sweed, 19 Cal.App.2d 892, 306 {65 P.2d 898 ; Woolley v.

Superior Court, 19 Cal.App.2d 611, 626-627 [66 P.2d 680];
People v. McCullough, 100 Cal. App.24 101, 110-111 [223 P.24d
371

It is well settled that expressions of opinion uttered by a
judge, in what he conceives to be a discharge of his official
duties, are not evidence of bias or prejudice, (Fstate of Fried-
man, supre, 171 Cal. at 440 ; McLwen v. Gecidental Life Ins.
Co., supra, 172 Cal. at 11; Fishbaugh v. Fishbaugh, 15 Cal.2d
45, 456 [101 P.2d 1681} : Hreld ertor Court, supra,
25 Cal2d at 310-311) does mavked disapproval by
the judge of unlawiul sconduct, diselosed by evidence,
amount to a manifest prejudice by the trial judge. (In re
Steiner, supra, 134 Cal.lApp.2d at 351.)

As gualified by these principles the criterion for determining
bias and prejudice is what the trial judge said or did. (McKay

Superior Court, 98 Ca].ApD 24 770 [220 P.24 945].) The
dﬂ@g‘aimns showing pw udice must give fair support to the
charge of a bent of mind that has prevented or impeded im-
rartiality of judgmeﬂt ‘znd aswr‘r V"’a(“fs with partiendarity
from which a reasona ' nt fairly infer bias or
prejudice.  (Wilkes v. U . 80 F.2d 285, 288-289.)

It is clear that the facts contained in the present affidavit
ave sufficient to show such bias and prejudice. Although it is
unnecessary to refer in detail to the errors that occurred dur-
ing the trial of petitioners as p (}imed m;;f in my dissenting
opinion (People v. Osslo, 50 Cal.l2d 75, 106), a brief sum-
mary of them is required to set the Mdg‘e im‘ what was to
follow. Tt is sufficient to say that the main thrust of the trial
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eourt’s errors was manifested in the prosecutor’s efforts to
inflame the passions of the jury by portraying petitioners as
characters harmful to society because they were members and
officials of a labor union. The prosecution lacked facts to
prove its case of conspiracy, and so resorted to non-legal
methods of proof. For the most part the prosecutor was
successtul, despite vigorous objections by defense counsel.
Thus by substituting the labor union movement as defendant
and placing it on trial, the prosecufor obtained a conspiracy
conviction on the basis of guilt by association.

At the time the appeal of the case was considered on its
merits all that ecould be inferred from the trial judge’s rulings,
which permitted these tactics, was that they were erroneous.
As serious and as prejudicial as I felt these errors were, and
still do, our eonclusion did not go beyond the observation that
the trial judge misapprehended the law. The majority ad-
mitted there was error, but held that it was not prejudicial.
However, even the majority found unpalatable the trial
judge’s astonishing provision that he retain exclusive juris-
diction of petitioners during their probation, and this term
was stricken from the judgment by the decision of this court
(50 Cal.2d 75). This provision was a portent of the trial
judge’s position which was to be made known subsequently.
The factual circumstances remained unchanged until the in-
stant proceedings were commenced.

At the hearing on petitioners’ motions to reject probation,
the trial judge made the following revealing remarks as quoted
in the majority opinion: ¢ ‘Levying a fine in a case of this
kind is useless’ because the fine would he paid by assessment
of union members, ‘T think it is going to be conducive to peace
in the labor movement if these officials have to control their
actions to such an extent that they don’t become involved
with the Penal Code. . . . They are responsible to the eriminal
courts and . . . if they know it and it is certain if they are
convicted they won’t be turned loose and have the matter made
a misdemeanor, I think we will have peace in the Iabor
movement,” 7’

In considering these comments it will be remembered that
petitioners were supposedly being tried for a conspiracy to
commmit a misdemeanor, and not for disrupting the peace in
the labor movement. Moreover, as was stated in my dissent,
there was not one shred of evidence indicating that petitioners,
in their capacity as union officials, or otherwise, demonstrated

51 C.2d—13
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disrespect for the law. (People v. Osslo, supra, 50 Cal.2d
at 120-122)

Only one v{mdnxmn can be drawn from the trial judge’s
preoceupation with p\ dtioners’ union membership, His obvious
antipathy to the labor movement and union membpers in
particular, as reflected in his rulings at the trial level, and
f1 ZV umnozl.,truﬂd by his remarks at the hearing of the
j pmbutim;, prevented the exercige of his

. He attempted to clasp petitioners within
the ambit of hm jurisdiction for 10 years to preclude their
participation in any labor union activity whatsoever. His
punishment was not aimed at the individual petitioners but
at labor union members as a whole for the sole purpose of
controlling their actions. Again I repeat, neither labor unions
nor the labor movement was on trial. But the statements
by the trial judge, referring to these elements, coupled with
hig efforts to punish them, point to a preexisting bias and
prejudice which disqualified the trial judee and rendered the
trial before him viclative of due vrocess of law.

Habeas corpus is an available remedy where a defendant
is denied due process of law at his trial, provided there is no
other adequate remedy. (Fa re Wallace, 24 Cal.2d 933, 938
(152 P.2d 1] ; In re McCoy, 32 Cal.2d 73, 76 [194 P>.2d 531].)
Where, however, the facts on which the pet‘itzon for habeas cor-
pus is based, arise or come to light subsequent to the appeal,
the existence of a prior appeal will not deter us from granting
relief clearly called for. (Chessman v. Teets, 354 U.S. 156,
161-162, 164-165 [77 S.Ct. 1127, 1 1L.Ed.2d 12531)

Such is the situation in the case at bar. The most con-
vineing statements demonstrating prejudice and bias by the
trial judge did not oceur until the hearings on the motions
to reject probation, a time after the appellate processes had
been exhausted.

Nor does the fact that petitioners have not specifically re-
guested this relief militate against granting appropriate relief.
“The proponent before the Court is not petitioner but the
Constitution of the United States.”” (Chessman v. Teets, supra,
54 U.8. at 163.) Where the facts warrant relief, as abun-
dantly appears hercin, the court, as justice requires (Pen,
Code, § 1484), and as vindication of the constitutional guar-
antee of due process of law, must grant relief. No clearer
cage for the applieation of this rule can be found.

This case presents a sorry picture of justice in this state.
It is obvious to my mind that if these petitioners had not been
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engaged in wunion labor activity, they would not have been
prosecuted. There isx not one word of evidence in the record
connecting them with any crime whatsover. Their only crime
is being a member of a labor union. Such wmembership was
believed by some to be unpopular in San Diego County and
even in California before the last election. The atmosphere
during the trial was surcharged with prejudice against the
defendants because they were engaged in labor union activity,
The trial judge did not become prejudiced solely on the pro-
bation issue. The record shows that he cooperated with the
prosecutor to prejudice the defendants in the eves of the jury
and that the guilty verdiet was the result of such prejudice.
This result is too obvious to escape the careful scrutiny of
the members of this court. The only question is, will it be
tolerated? This question must be answered by the individual
members of the court.

1 have always believed that considerations of justice should
rise above prejudice and that persons charged with crime
should be judged on the basis of proven guilt, regardless of
race, color, creed or occupation. I am convinced beyond
doubt that if such rule were applied here, these petitioners
would be completely exonerated and discharged from custody.

For the foregoing reasons petitioners should be discharged
from custody.
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