




Article 1 of the Universal Declarationof Human Rights (UDHR) states:"All human

beingsareborn free andequalin dignity andrights..." Following the ideasetup in this Article,

the conceptof humanrights canbe realizedin at leastsomesucceedingaspects. First, human

rights seekto ensureall humanlives asdignity aspossible. Second,humanrights areuniversally

applicableto all peoplearoundtheworld, regardlessof their race,color, origin, gender,religion,

language,legitimacy, propertyand other status. Third, humanrights treat peopleas equal as

possible. EachStateis expectedto provideequalandeffectivehumanrights protectionsfitted to

its all people. Fourth, humanrights protectionsare not boundedby the frontier of any State.

Each State has a responsibility to respect and promote human rights recognizedby the

international community. Since human rights encompassthe fundamental principles of

humanity,somerights, suchasright to life, freedomfrom slavery,andfreedomfrom torture,are

absolutein natureandcannotbeinterferedwith underanycircumstances.233

Sincethe adoptionof theUniversalDeclarationof HumanRights(UDHR) in 1948,many

treatiesand agreementsfor the protectionof humanrights have beenconcludedthrough the

patronageof the United Nations, and severalregional systemsof humanrights law have also

beenestablished. The rights and freedomswhich have corne to be commonly describedin

233 SeeInternationalFederationof RedCrossandRedCrescentSocietiesandFranDois-XavierBagnoudCenterfor
Health and HumanRights, Human Rights: An Introduction, in HEALTH AND HUMAN RIGHTS 21-23 (JonathanM.
Mann, SofiaGruskin,MichaelA. Grodin, GeorgeJ. Annaseds.,Routledge,1999)
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human rights documents as human rights include two categories: civil and political rights which

must be guaranteed immediately, such as the right to life, liberty, and security of persons,

recognized in the International Covenant on Civil and Political Rights (ICCPR); economic,

social, and cultural rights which should be progressively realized, including the rights to the

highest attainable standard of health, to work, to social security, and to enjoy the benefits of

scientific progress and its application, recognized in the International Covenant on Economic,

Social and Cultural Rights (ICESCR).234

2. International Covenant on Civil and Political Rights (ICCPR)

Due to the evidence that dignity only was unable to provide a concrete solution to most

challenges raised by scientific advances, human rights today have a highly vigorous role to play

in the area ofbio-technology. Article 23 (2) of the International Covenant on Civil and Political

Rights (ICCPR) states: "The right of men and women of marriageable age to marry and to found

a family shall be recognized." Furthermore, Article 16 (l)(e) of the Convention on the

Elimination of All Forms of Discrimination Against Women (CEDAW) also reads: "States

Parties shall take all appropriate measures to eliminate discrimination against women in all

matters relating to marriage and family relations and in particular shall ensure, on a basis of

234 See The International Covenant on Civil and Political Rights (ICCPR), 16 December 1966,993 V.N.T.S. 171;
and The International Covenant on Economic, Social and Cultural Rights (ICESCR), 16 December 1966, 993
V.N.T.S.3
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equality of men and women: " .(e) The same rights to decide freely and responsibly on the

number and spacing of their children and to have access to the information, education and means

to enable them to exercise these rights ... ,,235

Thus, reproductive rights embrace certain human rights that are already recognized in

international human rights documents. These rights rest on the recognition of the basic right of

all couples and individuals to decide freely and responsibly the number, spacing and timing of

their children and to have the information and means to do so, and the right to attain the highest

standard of sexual and reproductive health. 236 It is well known that the in vitro fertilization

(IVF) through assisted reproductive technologies (ARTs) has long been widely recognized as an

acceptable means of implementing this right. Would a similar permissive position extend to

human cloning technology for reproductive purpose as a means of realizing the human right to

found a family?

3. International Covenant on Economic, Social and Cultural Right (ICESCR)

In addition, Article 12 of the International Covenant on Economic, Social and Cultural

Right (ICESCR) recognizes "[T]he right of everyone to the enjoyment of the highest attainable

standard of physical and mental health." Article 15 (1) (b) also recognizes "[T]he right of

235 See Convention on te Elimination of All Forms of Discrimination Against Women (CEDAW), Article 16(1)(e)
236 See Programme of Action of the International Conference on Population and Development (ICPD) (Cairo, 5-13
September 1994), AlCONF.171/13, Para. 7.3 (18 October 1994)
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everyone to enjoy the benefits of scientific progress and its applications." In its General

Comment, the Committee on Economic, Social and Cultural Rights (CESCR) analysis the right

to health recognized in international human rights documents as "[T]he right to control one's

health and body, including sexual and reproductive freedom, and the right to be free from

interference, such as the right to be free from torture, nonconsensual medical treatment and

experimentation." The CESCR lists four "interrelated and essential elements" of services in

relation to the right to health, i.e., accessibility, affordability, appropriateness, and quality of

care. 237 Would the human cloning technology for therapeutic purpose contribute appropriate

opportunities to improve human health and thus be permissible and supportable in this regard

under the eyes of the international human rights instruments?

4. Universal Declaration on the Human Genome and Human Rights (UDHGHR)

The human rights strategy adopted by recent international legal instruments relating to

human biotechnology seems to be the most appropriate way to manage bioethical issues on the

field of scientific techniques as human cloning technology here. Concerning about that human

cloning has already found expression in international human rights instruments, the 1997

Universal Declaration on the Human Genome and Human Rights (UDHGHR) recognizes that

genetics research could have vast potential for improving the health of mankind, but it also

237 See Stephen P. Marks, Human Rights Assumptions of Restrictive and Permissive Approaches to Human
Reproductive Cloning, 6.1 HEALTH AND HUM.AN RIGHT 81, 92-93 (2002)
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emphasizes the need to fully respect human dignity, freedom, and human rights. Article 11 of

the Declaration states: "Practices which are contrary to human dignity, such as reproductive

cloning of human beings, shall not be permitted.,,238 Under the regime of human rights

jurisprudence, there is a need to undertake serious and detailed human rights analysis of the

issues involved in human cloning technology for reproductive purpose. However, human

cloning technology for therapeutic purpose may be expected to lead to significant health

products. In this situation, the concern should be focus on the exploitation of women as egg

donors and the need to protect women participating in research from violation of their human

rights and dignity.239

c. Fundamental Rights Approach

1. Historical Foundation and Longstanding Tradition

The term of fundamental rights is a content of national law under which certain human

rights are either explicitly or implicitly enshrined and codified in the domestic constitutional or

fundamental law. Although many fundamental rights are also more widely considered to be

human rights, the classification of a right as fundamental invokes specific legal scrutiny

238 See UNESCO, Universal Declaration on the Human Genome and Human Rights (UDHGHR), 1997, Article 11

239 See Carmel Shalev, Human Cloning and Human Rights: A Commentary, 6.1 HEALTH AND HUMAN RIGHTS 137

(2002)
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performed by the courts to determine the carefully constrained conditions under which the State

and its governments may impose limitations on these rights.

Whether rights are to be considered fundamental and carefully guaranteed by the

constitution can be decided by examining whether those rights are the historical foundations in

the nation and whether their protections are parts of a longstanding tradition in the society. The

State may not restrict people's fundamental rights unless the restricting law serves a compelling

state interest and is narrowly tailored to achieve that purpose and is the least restrictive means to

its people. The reviewing court must review the law that infringes on a fundamental right under

a standard of strict scrutiny.

2. Strict Scrutiny

Recognition on whether there is a fundamental right to clone either for reproductive or

for therapeutic purposes is critical for a reviewing court to decide whether a strict scrutiny should

be applied when the human cloning technology related cases are reviewed before her. A

fundamental right could be enumerated by the constitution of a State, or implied in the spirit and

structure ofthe constitution and be substantively found by the reviewing court. However, simply

recognizing that cloning technology may be helpful to realize some long-existing fundamental

rights, such as right to procreation or right to health, cannot lead the reviewing court to conclude

that people's right to clone is fundamental and ought to be ensured by the constitution of a State.
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Detennination of whether the right to clone for reproductive or therapeutic purposes is

fundamental or whether an anti-cloning law ought to be established is a sovereignty matter

belonged to each State. If a State, based on a decision made through its political or judicial

process, would like to find the right to clone is a new fundamental right, the outcome would

require the State to demonstrate a compelling interest to justify any infringement on that right.

For example, the State could insist that a law to ban the newly-developed human cloning

technology is necessary to prevent catastrophic disorders in the society if the technology is

currently uncertain, dangerous, or unsafe to any existing or prospect human beings. Different

concerns may be visualized and evaluated among different sovereignty nations.

D. Humane Concerns Approach

1. Humane Society

Humane concerns refer to the quality of compassion or consideration for others. Humane

in early use meant civil, courteous or obliging in the treatment of humans and animals. In

modem times, it is characterized by sympathy with or consideration, tenderness, compassion,

and benevolence for others, especially for the suffering or distressed. Not all humane concerns

are regulated by law or other legal instruments because they are mandated by some superior

commitments which are integrated with the consciousness of a society at large. The fact that
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stem cells research involved in human cloning technology commits great torture and mass

destruction on human embryos used in the process requires the need of humane concerns for

those embryos.

From 2001, Bush Administration of the United States has established a policy model

regarding humane concerns for the human embryos that could advance stem cell science without

destroying human life. In the White House Report "Advancing Stem Cell Science without

Destroying Human Life, its executive summary states:

[I]n 2001, President Bush established a policy on stem cell research that promotes

scientific progress while respecting ethical boundaries. This policy is based on

the President's firm belief that science and ethics need not be at odds, and that a

balance can be struck between the natural desire for rapid scientific progress and

the demands of conscience. Drawing careful distinctions between practices that

avoid ongoing destruction of nascent human life and those that do not, the

President's policy has allowed stem cell research to advance in rapid and

promising ways-as the pages that follow will illustrate-without sacrificing the

inherent dignity and matchless value of every human life.

[I]n sum, it increasingly appears that the qualities researchers value in embryonic

cells may also exist in other stem cells that are easier to procure, more stable to

grow, safer to use in therapies, and free of the ethical violations of embryo

destruction. There is a gathering consensus among experts, thanks to technical
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advances, that today's heated controversies over research that hanns embryos

could fade in the future.

The dramatic advances in stem cell research since 2001 are evidence that the

President's balanced policy is working. Scientists have shown they have the

ingenuity and skill to pursue the potential benefits of embryonic stem cell

research without endangering nascent human life in the process. In supporting

these alternative approaches while maintaining longstanding bioethical guardrails

which protect life and dignity, federal science-research funding can stay true to

the ideals of a humane society.240

2. Sanctity of Human Life

The ethical concerns and political debates revolve about the fact that embryonic stem cell

research inevitably requires mass destruction of human embryos used in the process. Opponents

argue that embryos are human life, and thus should be protected as human beings, while

proponents insist that these human embryos are created only for scientific inquiry purpose and

most of them will be destroyed in laboratory for public good anyway.

However, it is no doubt that human embryonic stem cells possess the potential to

differentiate all type of specialized cells and have the capability of becoming a real and full

human. They are bequeathing from nature not only the force to develop but also the sanctity of

human life. Therefore, as a civilized humane society, when it actively participates in creating a

240 See Domestic Policy Council, Executive Summary, in ADVANCING STEM CELL SCIENCE WITHOUT DESTROYING
HUMAN LIFE 1-2 (The White House, April 2007)
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future technology to promote the levels of human prosperity and well-being, a humane concern

that could certainly sympathize with a scientific breakthrough which might have the most

likelihood to save more human life should also be cautiously considered.

IV. Conclusion

Until recent years, there were few ethical or legal discussions about human cloning since

the scientific consensus was that such a procedure was not biologically possible. However, with

the appearance of Dolly the sheep, the situation has dramatically changed. Although it now

seems more likely that human cloning will become feasible, the everyday application of this

technology may still be impractical today. To firmly safeguard the human rights and strictly

preserve the value of human dignity from the potential hazards and risks of this new life science

technology, it is worth of studying and evaluating, from ethical to legal perspectives, the

advantage and influence of human cloning techniques and procedure before the practice comes

into widespread use.

Human cloning technology offers remarkable insight into the power of creation that

humanity has taken into its fold. Humans are moving ever closer to a posture of making babies,
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rather than having babies. 241 Based on current international consensus mentioned above, it

seems that the majority of member nations in the United Nations are not inclined to gIve

permission to such evolutionary techniques as human cloning in any sense. Nevertheless, some

scientists have eagerly explained that human cloning is expected to result in several miraculous

medical breakthroughs. Therefore, the anti-cloning law may underestimate possible benefits and

overstate feared risks of the human cloning technique.

As mentioned before, the reactions of international community to human cloning

involving human somatic cell nuclear transfer (SeNT) may reflect an ethical rather a legal

dominated VIew. It appears that the majority is opposed to the cloning of human beings,

especially reproductive human cloning technology. However, opinions and ideas may change

along with more convincing and persuasive theory and experience. The human rights strategy

adopted by recent international legal instruments relating to the field of biomedicine seems to be

the most appropriate way to manage bioethical issues from a global perspective.

However, the ambiguous meaning of "human dignity" and "human life" described in the

international instruments and provisions relating to human cloning should be redefined in a sense

associated with current life science. Practically highlighting the separation of law and ethics is

important for international bodies to impartially deal with such a prestigious fruit of modem life

241 See Glenn McGee, Primer on Ethics and Human Cloning, Published online February 2001, at
www.lib.msuedu/skenda11!c1oning/ethics.htm
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science technology. Any blending of ethical and legal issues will inevitably result in exceptional

risks for legal clarity and certainty.

Furthermore, every country and the international community as a whole should balance

the welfare of human beings with the importance of public interests when judging in favor or

against human cloning. Safety of the mother and the cloned child should be a significant

concern before any solid decisions on the development of any forms of human cloning can be

determined. It may be proper to ban human cloning technology not only for the ethical issues,

but also on the concern of safety.

If there is overwhelming evidence showing that human cloning technology is effective

and the procedure is safe, then that will be the right time for the international community to

convene again to consider a global consensus mechanism, without ignorance or infringement of

human dignity and human rights, to jointly and cooperatively explore and exploit this novel

legacy of humanity. Adopting an instrument which codify the moral, ethical, legal, social and

cultural dimensions of the medical and life science as well as the technologies associated with

them will thus be expected.
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Conclusion and Recommendations

I. Fundamental Norms to Oversee Current Human Cloning Technology

Contemporary development of human cloning technology has to be seriously taken into

account at national, regional, and international levels. Religious and moral imperatives may

provide appropriate conscience duties to the community which engages in this novel life science

technology, however, some generally-bound regulatory norms or principles of law may still be

indispensable to efficiently oversee the advancement and evolution of human cloning technology

in the near future.

Although different sovereign States may have a variety of notion ordinary to their

national or regional legal systems, certain general norms, e.g., principles of due process of law,

equal protection oflaw, proportionality, equity, etc, that are so fundamental and can be found in

virtually every civilized legal system may be commonly acceptable as minimum standards to

regulate current human cloning technology by almost all of the international community and,

therefore, can be properly and competently applied to this scientific area.
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Principle of Due Process of Law: Principle of due process protects the depravation of a

person's life, liberty, or property without due process of law, especially applies to the

constitutionally safeguard of person's fundamental rights. These rights include the right to

privacy, procreate, raise child, and keep the family together which could be realized by the

support of human cloning techniques for reproductive purposes. On the other hand, these rights

also include the right to health, care, healing, and enjoy a healthy life which could be sustained

by the aid of human cloning techniques for experiment or therapeutic purposes. Once it is

determined that those fundamental interests have been deprived but for lack of sufficient

facilities to provide a full-scared human cloning process, the due process may be applied by the

judiciary to review the governmental actions in question with a level of strict scrutiny.

Principle of Equal Protection of Law: Principle of equal protection guarantees that

persons with similar situations are treated equally. Equal protection is triggered when a

governmental action discriminately affects the rights or interests of some vulnerable persons or

specifically classified groups, such as minority, women, children, the poor class, the indigenous

persons or the aboriginal peoples, etc. In this analysis, where an anti-cloning law which

systematically bans the existence, development, employment, or support of any kind of human

cloning techniques without a compelling governmental purpose, and with respect to the activity,

the law has substantially abridged an infertile woman some practicable options to realize her
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right to procreate, it can be subject to the principle of equal protection of law and may be

reviewed by the judiciary with a level of intermediate or strict scrutiny.

Principle of Proportionality: principle of proportionality ensures the exercise of

governmental power is limited to what IS necessary to achieve the objectives of the

government. 242 More specifically, the principle of proportionality means that any means

employed by the government that may affect rights or interests of the people must be (1)

appropriate for accomplishing the objectives; (2) necessary for achieving the objectives, i.e. it is

the least restrictive means to achieve the objectives; and (3) reasonable, i.e. the person concerned

can reasonably be expected to accept the means in question. A violation of this principle occurs

when anyone of those requisites mentioned above is dissatisfied.

As regards the application of this principle in a governmental action relating to human

cloning, it may be considered lawful only if it is appropriate, necessary, and reasonable. Even

more, the necessary requisite would be the most important issue with the first priority to be

anatomized by the reviewing court. For example in a scenario that in order to achieve the

governmental objective of sustaining morality, safe, health, and welfare of the people, the

government promulgates a legislation which prohibits both reproductive and therapeutic human

cloning techniques. However, many scientists have sufficient evidence to testify that adult or

242 See "Principle of Proportionality," EUROPA GLOSSARY, available at http://europa.eulscadplus/glossary/
proportionality_en.htm
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somatic stem cells, which derive not from embryos or fetuses but from sources such as bone

marrow, the umbilical cord or even from tissues of a grown individual, could be valuable in

curing certain serious diseases and genetic disorders. Insomuch as that the legislation in question

may be invalidated on its face for violation of the necessary requisite of the principle of

proportionality because there is at least one less severe means of achieving the objective, e.g.,

prohibits human cloning techniques for reproductive purposes only.

Principle of Equity: Principle of equity is profoundly recognized by judges and legal

scholars in both common law and civil law systems. It encompasses the ideals of fairness and

equality explicit or implicit mandate to the conscience of humanity. When a judge believes that

the law as a whole is limited or inflexible and cannot provide ultimate justice in a specific case or

controversy, he or she may apply principle of equity to modify or supplement the rules of the

law.

The equitable principle established by judicial discretion can form some parts of

international law and may also be applied by the International Court of Justice (ICJ), in

accordance with Article 38(1) (c) and Article 38 (2) of the Statue of the International Court of

Justice which states: "The Court, whose function is to decide in accordance with international

law such disputes as are submitted to it, shall apply... c. the general principles oflaw recognized
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by civilized nations ..." "This provision shall not prejudice the power of the Court to decide a

case ex aequo et bono (equal and good), if the parties agree thereto.,,243

In consideration of applying principle of equity to disputes concerning human cloning

matters, it must be ascertained that there is no adequate rules of the law to govern and decide.

For example, the question of whether informed consents on the use, storage and disposal of

cloned embryos and fetuses from both sides of a couple should be obtained by the cloning

facility before starting a somatic cell nuclear transfer (SCNT) process is matter to the case before

the court, the judge should consider not only the rules and precedents governing informed

consents obtained from the patients or clients at similar circumstances such as medical

treatments or reproductive assisted processes, but also the value and moral status of the life

possessed by the cloned embryos and fetuses. Since the law may only be competent to rule over

matters involving the real human persons, the principle of equity may instead provide the

prospect human persons with potential human life more thoughtful and respectful concerns and

most conscious and philosophical regards.

II. Effective Instruments to Safeguard Humanity in the Cloning Age

243 See MARK W. JANIS, AN INTRODUCTION TO INTERNATIONAL LAW, 67-75 (Aspen Publishers, 4 th ed., 2003); also

see the Statute of the International Court ofJustice, Articles 38(1) (c), (2)
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The cloning age has grimly taken off since Dolly the sheep was successfully created

through somatic cell nuclear transfer (SCNT) cloning techniques in 1997. This historical

landmark and scientific breakthrough occurrence astonished people all over the world. It

enforced the world to seriously consider the outcome of the cloning technology if a similar

technology would be applied to the humans in the near future. Soon after Dolly, many political

leaders and preeminent scholars in a variety of fields almost simultaneously started to discuss

and dialogue at national, regional, or international level about moral, ethical, legal, and religious

issues substantially involved in the emergence of contemporary human cloning technology.

On 8 March 2005 the United Nations Declaration on Human Cloning (UNDHC) which

prohibited all forms of human cloning inasmuch as they were incompatible with human dignity

and protection of human life was accepted by the majority member states of the United Nations.

Although this Declaration appropriately articulated the consensus attitudes towards the

development of human cloning technology, its contents exhibited only a sense of declaration

rather than a sense of substantiation. The ambiguity and vagueness of terms used in the

Declaration, such as human dignity and human life, unconstructively affected its enforceability

and binding effect.

In reality, a universal ban on all forms of human cloning without any exceptions in the

international community is not only impracticable but also inappropriate. Human Cloning
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technology may not always be a great evil to humans. It may otherwise enrich humans in certain

aspects. Along with the evolvement of critical notions of human rights, the merit and prospect of

human cloning technology may also be reassessed and resituated today. In order to effectively

safeguard the future of humanity through all-around perspectives, the international community

may need to assemble again to convene an international convention to construct enhanced

international instruments appropriate and suitable to oversee the development of human cloning

technology and uphold the part of it which is determined as benevolent and compassionate to the

rights and interests ofthe human being.

Negative and Positive Rights: Negative right refers to the right or liberty which a

person may prevent the government from deprivation or abridgement without good cause,

whereas positive right refers to the right or liberty which a person may request the government to

vest and confer. In other words, the government has an obvious obligation to either inaction

against a negative right or action for a positive right. Although both rights are categorized as

classic rights and have duly recognized since eighteenth century, generally speaking, the former

is composed of civil and political rights, whereas the latter is composed of economic, social, and

cultural rights.

The objective and function of a human cloning procedure may sometimes link to the

realization of a person's right to procreate. The nature of procreative right may generally be

243



considered as negative right, so that the government may not do any action hindering a person

from enjoying having offspring. However, it could also be possibly related to the realization of

a positive right if an infertile couple requests the government to actively provide sufficient

facilities and choices to aid and help them having a baby. Other than the "traditional" assisted

reproductive technique (ART), somatic cell nuclear transfer cloning technique (SCNTCT) may

also be a feasible option for an interfile couple. If the government is reluctant to do such action,

the petitioner may raise a suit against it under the constitutions of most civilized nations. It may

become the responsibility of the court to distinct and clarify the whole aspects of this roaming

and zigzagging technology.

Individual and Collective Rights: Generally an individual right protects the individual

while a collective right protects a group of people. The latter is also known as group right or

solidarity right. The concept of collective right is rooted in the principle of equality and first

declared in French Revolution. In accordance with Article 1 and the former part of Article 2 of

the Universal Declaration of Human Rights (UDHR) which state: "All human beings are born

free and equal in dignity and rights. They are endowed with reason and conscience and should

act towards one another in a spirit of brotherhood." "Everyone is entitled to all the rights and

freedoms set forth in this Declaration, without distinction of any kind, such as race, colour, sex,

language, religion, political or other opinion, national or social origin, property, birth or other
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status ..." the government or society should have an obligation to ensure the dignity and respect

of any human being.244

It is important to take into account both collective and individual rights especially when a

member State is condemned against the equal right of national minority, women, children,

indigenousness, aboriginals, and persons with physical disability, rare disease, deform defect,

and other chronicle illness as well. It is supposed here that certain genetic defects lead most

women of an ethnical group tolerating frequent miscarriage impediments and consequently the

ethnical group encounters seriously vanishing dilemma. Members of the ethical group ask the

government to provide them with certain state-of-the-art bio-medical techniques and efficient

treatment facilities to cure their common diseases and sustain their own ethnical group. Their

petitions are initiated not only on individual rights, such as a right to health, care, treatment, or

heal, but also on collective rights, such as a right to life, self-determination, development, or

culture recognition. If a human therapeutic cloning technique for biomedical research has been

proved safe to the human and the risk of resulting catastrophe is as trivial as acceptable, the

government may, therefore, has a duly responsibility through every possible mechanism to

promptly reply and satisfy their requests.

244 See Universal Declaration of Human Rights, Articles 1, 2
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Natural and Sustainable Justices: Natural justice refers to the common standard of

fairness to be equally applied to every person in a dispute, while sustainable justice refers to the

minimum standard of carefulness to be sympathetically applied to every subject on the earth.

The concepts of both justices substantially incorporate the conscience sense of what is right and

wrong that is self-evident and does not required a statutory basis. Today, the long-standing

concept of natural justice governs all decisions by judges or government officials when they take

quasi-judicial decisions. 245 On the other hand, the newly-developed concept of sustainable

justice requires nations and peoples to draw up a global action plan for a sustainable

development which improves the quality of present human life without compromising the ability

of future generations. 246 Since this concept concerns the equal and fair allocation and

distribution of justice not only for present peoples, but also for later generations, it is also known

as intergenerational justice and sometimes considered by some scholars as one of the third

generation ofhuman rights.

Other than where a fertile couple has unequal opportunity to access to the human cloning

facility the concept of natural justice may be applicable, with respect to the right to choice and

the right to development of the future generations, the concept of sustainable justice may also be

245 See 'Natural Justice," FIFTH DISTRICT COURT LEGAL DICTIONARY, at http://www.fifthdistrictcourt.com/

dictionary/dict-no.htm

246 See WORLD COMMISSION ON ENVIRONMENT AND DEVELOPMENT, OUR COMMON FUTURE (Oxford University

Press, 1987); also see Rio Declaration on Environment and Development, 12 August 1992, A/CONF.151126 (Vol. I)
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taken into account if the submission of reproductive human cloning techniques would gravely

diminish biodiversity state among future humans. Basically biodiversity in life science concerns

the totality oflife forms on the earth and focus its enthusiasm to diversity on the level of species,

genes, and ecosystems.z47 It is evident that higher level of diversity will ensure a species of life

sustainable and protect them from immanent extinction. The loss of diversity on human species

may effectively cause the deprivation of free choice and development of the future persons.

Therefore, even though there is no international instruments which straightforwardly regard the

sustainability of diversity on human genomes after the application of a human cloning

technology, such as somatic cell nuclear transfer (SeNT), while encouraging global cooperation

on life science for promoting the well-being of humans, the States and people(s) should still have

solemnly obligation to pay critical attentions to the prospective and consequence of biodiversity

situation on the human being.

Legalism and Moralism: The thought of legalism emphasizes that a rule or discipline

can be enforced and obeyed only if it is written by the law. There is no legal duty to act in

accordance with any tenet that is not integrated in the law. On the other hand, the thought of

moralism insists that any rule or discipline which could be considered as moral law should be

247 See BEN MEPHAM, AN INTRODUCTION FOR THE BIOSCIENCES 284-290 (Oxford University Press, 2005)
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followed and complied, no matter whether it is written by the law or not. There is a moral duty

to act in accordance with it.

In comparison with the law and morality, the sources oflaw are majorly resulted from the

consensus decisions for the common good recognized by a specific community, whereas the

sources of morality are derived frequently from a variety of view and philosophy existing in

tradition, custom, ethics, religion, and so forth. In addition, the regime of law is included and

confined in the realm of morality. The law is always considered by the scholars as the minimum

standard of morality and the lowest measure to maintain the necessary order in a community.

However, a violation of law may incurred a punishment with the deprivation of life, liberty, or

property of the actor, while a violation of morality may only invite a censure or condemn from

the deeper layers of conscience of the actor. The punishment would resort to God the Creator,

other super beings, or everlasting cosmos rules in universe, and be retain until the advent of

divine judgments or the cycle ofnext reincarnation.

Basically the compulsory effect of morality is not based on the fear of penalty, but on the

realization and believing of the right and wrong described by some ethical and religious tenets.

Accordingly, to enhance and maintain a humane society for a long run, the morality can

eventually undertake an indispensible responsibility to modify and supplement the shallowness

and ineffectiveness of the law. Inevitably and not surprisingly a Legalism-Moralism approach
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which regards the law and morality, respectively, as either side of a coin is recently emerging in

the international community. 248 Based on a Legalistic Moralism analysis, an international

instrument which concerns the development of current human cloning technology should not

limit its effort to legal regime only. Many subject matters involving in the science of human

cloning, such as human life or dignity, familial or societal value, respect for being or life, etc,

cannot be properly defined or situated by the law.

To optimize the well-being and prosperity of both present and future humans, it is

necessary for the international community to construct an effective mechanism to oversee the

cloning science and its consequence to the human being. The mechanism created by the

international instrument should go beyond the confinement of legalism. Furthermore, it may

observe commonly-acceptable moral imperatives derived from civilized religions, ethics,

traditions, or other similar sources, as general principles of international law and solemnly apply

the morality as a binding norm into international disputes related to the field of human cloning

technology.

For example, an international instrument may acknowledge the moral right to life of the

unborn embryos and the dignity of the mothers as well, and guarantee such interests and impose

248 See Judith Goldstein, Miles Kahler, Robert O. Keohane, & Anne-Marie Slaughter, Legalization and World
Politics: An Introduction, in LEGALIZATION AND WORLD POLITICS 1-8 (Judith Goldstein, Miles Kahler, Robert o.
Keohane, & Anne-Marie Slaughter, eds., The MIT Press, 2001)
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related responsibilities on the actors and the States in its by-law provisions.z49 To ensure the

enforceability of this international instrument, certain reprimand, denounce, censure, condemn,

boycott, suspension, or other forms of punishment may be initiated when a violation of its

provisions is intentionally committed by an actor or a State.

III. International Consensus to Sustain the Exploration of Cloning Science

Good science may also be an ethical science. Although human cloning for therapeutic

purposes may offer a variety of opportunities to promote and maintain health and welfare of the

human being, as pointed out by the U.S. Department of Justice, it would be virtually impossible

to enforce a ban only on human reproductive cloning. If cloned human embryos can be

produced in labs for research purposes, there would be no way to ensure the prohibition of

human cloning for reproductive purposes as they might be implanted in surrogate women and

brought to birth. Furthermore, research cloning requires the harvesting of millions of eggs from

women. The egg harvesting process not only endangers women by placing them at a higher risk

for ovarian cancer, infertility, and other health hazards, but also exploits women by treating them

249 See Shaun D. Pattinson, Timothy Caulfield, Variations and Voids: the Regulation ofHuman Cloning around the

World, 5 BMC MED. ETHICS 9 (2004)
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as mere egg-making machines. These results would not be acceptable by any traditional

civilizations and humane societies.

Likewise, a systematic ban on human cloning may be quiet illogical. Some scientists

contend that the embryos used in research cannot technically be considered babies with limbs or

brains. Even if the embryos possess great potential to become a human person, they are at this

stage only a mass of stem cells. Using them for research can significantly enhance the scientific

exploration ofhuman knowledge for the public good. However, it is an unquestionable scientific

conclusion that human life begins at the single cell embryo stage. Research cloning will as

anticipated exterminate embryonic human beings and destroy human life. Furthermore,

numerous studies do insist that current therapeutic benefits of medical treatments may be

ethically derived from adult stem cells and umbilical cord blood and cells. If stem cells from

sources other than embryos are found to have the same potential as embryonic stem (ES) cells,

the use of those stem cells will be preferred and the exploitation of embryonic stem cells ought to

be reevaluated.

A humane society should not always remain silent or indifferent on yea or nay on matters

of human cloning technology. While considering the benefits and advantages of human

reproductive and therapeutic cloning, some motto imperative ideals on the mainstream of the

international community, such as human dignity, respect for life, familial value, and so on,
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should also be prudentially regarded as welL The international community shall have the right

and responsibility to consensually draw a clear line in scientific research on human cloning.

Those explorations of cloning science which are in conformity with imperative legal and moral

norms commonly recognized in current society and essential to humanity and humane

civilization, such as respect for autonomy, sympathy with life, beneficence on the weakness, and

non-maleficence to the vulnerableness, and other similar higher level principles, may justify the

coordinate support and sustain ratified by the international community.
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