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The custodian of the prisoner would be ordered to ''bring . . . 
the body of the . . . party so committed . . . and . . . likewise 
certify the true cause of such ... imprisonment, and thereupon 
the court ... shall proceed to examine and determine whether 
the cause of such commitment ... be just and legal .... ,,175 In 
1670, upon just such a writ of habeas corpus, Chief Justice 
Vaughan, of the Court of Common Pleas, ordered the release 
from the Tower of London of those brave jurors who had 
insisted upon acquitting William Penn after being expressly by 
the trial judge warned against doing so. Vaughn proclaimed 
that "[t]he Writ of habeas corpus is now the most usual remedy 
by which a man is restored again to his liberty, if he have been 
against law deprived of it.,,176 Of course, some judges still had 
ways of avoiding or delaying the production of detained 
prisoners, ordering them onto ships bound for distant lands, 
refusing to entertain writs filed when courts were in their 
frequent vacations, and by imposing high bails.177 These, and 
other abuses, led to the passage of The Habeas Corpus Act of 
1679, England's most renowned statute, said by Blackstone to 
be "another magna carta.,,178 

This Act was intended to remedy these defects, and even to 
allow third persons to seek writs of habeas corpus on behalf of 
detainees. However, it was not intended to reach 
imprisonments ordered by the House of Commons or 
noncriminal detentions.179 Nor was it intended to supplant the 

175 16 Car. 1, ch. 10. Presumably this referred to the habeas corpus ad 
subjiciendum. 

176 Bushell's Case, (1670) 124 Eng. Rep. 1006, 1007 (C.P.) (emphasis added). 
177 See Cohen, supra note 168, at 181-184; 9 HOLDSWORTH, supra note 103, at 

120. 
178 WILLIAM BLACKSTONE, 3 COMME!I.'TARIES *135. 
179 See Case of the Sheriff of Middlesex, (1840) 113 Eng. Rep. 419, 424 (Q.B.). 

Cohen, supra note 168, at 186 n.133 ("'civil detentions' ... is intended to include not 
only those cases where there is an imprisonment under execution or like process at the 
suit of a party, but those cases of private detentions as well as commitments by bodies 
not being courts of law, yet having power to commit."). In 1816, the statutory writ was 
extended to private custody, which the common law writ already covered. 56 Geo. III, 
ch. 100 (1816). 

The United States Supreme Court has noted that "[als early as the 17th 
century, the English Habeas Corpus Act of 1679 authorized complaints to be filed by 
'anyone on ... behalf of detained persons, see 31 Car. II, ch. 2, and in 1704 the House 
of Lords resolved '[Tlhat every Englishman, who is imprisoned by any authority 
whatsoever, has an undoubted right, by his agents, or friends, to apply for, and obtain 
a Writ of Habeas Corpus, in order to procure his liberty by due course of law.' See 
Ashby u. White, 14 How. St. Tr. 695, 814 (Q. B. 1704)." Whitmore v. Arkansas, 495 U.S. 
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common law, for the common law writ of habeas corpus ad 
subjiciendum "has a much broader scope than . . . the Habeas 
Corpus Act; for it may issue in all sorts of cases .... "lBO Yet 
even in circumstances not covered by the Habeas Corpus Act, 
"when the writ was afterwards issued at common law, [the 
courts] adopted in practice, so far as the same were applicable, 
the provisions of the [1679 Act]."lB1 Writs of habeas corpus now 
began regularly to issue to secure the release from 
"imprisonment by private persons, or from imprisonment on 
other than a charge of crime."lB2 

Because many continued to perceive deficiencies in the 
writ of habeas corpus, especially naval impressments, in 1758 
the House of Commons voted to amend the 1679 Act. 1B3 But the 
bill foundered on the implacable opposition of Lords Mansfield, 
Chief Justice of the Court of King's Bench, and Hardwicke, 
Lord Chancellor. In what Horace Walpole described as "the 
only speech, which, in my time at least, had real effect: that is, 

149, 161-62 (1990). Private detentions are not normally remedied by the federal writ of 
habeas corpus in the United States. THE FEDERAL COURTS AND THE FEDERAL SYSTEM 
1427 n.3 {Paul Bator et al. eds., 2d ed. 1973}. 

This Act made the writ of Habeas Corpus ad subjiciendum the most effective 
weapon yet devised for the protection of the liberty of the subject, by providing 
both for a speedy judicial inquiry into the justice of any imprisonment on a 
criminal charge, and for a speedy trial of prisoners remanded to await trial. 

9 HOLDSWORTH, supra note 103, at 118. Justice Wilmot acknowledged that some 
claimed the 1679 Act permitted writs of habeas corpus to be issued against private 
detentions, but "I must say they never read the Act if they thought so." Opinion on the 
Writ of Habeas Corpus, (1758) 97 Eng. Rep. 29, 40. See WILLIAM BLACKSTONE, 3 
COMMENTARIES *137. 

180 Williamson v. Lewis, 39 Pa. 9, 29 (1861) ("Much perplexity has arisen in many 
minds from confounding [the common law writ] . . . with the statutory writ, and 
therefore it is important to distinguish them."). This refers to the Pennsylvania 
Habeas Corpus Act of 1785, which was similar to the English Habeas Corpus Act of 
1679. 

181 Hurd, supra note 20, at 199, 208. "After the [Glorious) Revolution, the efforts 
of the legislature to improve the writ of Habeas Corpus were seconded by the judges. 
In fact the judges have always been ready ... to interpret the rules of the common law 
and the statute law in such a way that they made for the greater efficiency of the writ." 
9 HOLDSWORTH, supra note 103, at 122 (emphasis in original). 

182 9 HOLDSWORTH, supra note 103, at 119. See Church, supra note 166, at 70 
{stating that at common law, the writ of habeas corpus "extends to all cases of illegal 
imprisonment, whether claimed under public or private authority."}; Hurd, supra note 
20, at 87. 

183 Sharpe, supra note 167, at 68; Opinion on the Writ of Habeas Corpus, (1758) 
97 Eng. Rep. 29, n.{a}3. 
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convinced many persons,"184 Lord Mansfield argued: 

that people supported it from the groundless imagination 
that liberty was concerned in it, whereas it had as little to do 
with liberty as the Navigation Laws or the act of encouraging 
the cultivation of madder; that ignorance on subjects of this 
nature was extremely pardonable, since the knowledge of 
particular laws required a particular study of them; that the 
greatest genius without such study could no more become 
master of them than of Japanese literature without 
understanding the language of the country; that the writ of 
habeas corpus at common law was a sufficient remedy 
against all those abuses which bill was supposed to rectify.ls5 

While the bill was pending, the House of Lords sent ten 
questions about the current law of habeas corpus to all the 
Royal Judges. Justice Wilmot's lengthy response still provides 
the most comprehensive description of the law of habeas corpus 
ad subjiciendu in existence from near the time of the American 
Revolution. Wilmot maintained that the common law of habeas 
corpus reached private detentions but that the Act of 1679 
applied only to criminal commitments and not to illegal 
pres sings into military service. ls6 Habeas corpus was not a civil 
action, he insisted, but a "remedial mandatory writ" by which a 
judge commanded the production of one claiming to have been 

184 1 JAMES OLDHAM, THE MANSFIELD MANUsCRIPTS AND THE GROWTH OF 
ENGLISH LAW IN THE EIGHTEENTH CENTURY 6 (Vniv. of North Carolina Press 1992) 
(quoting Legal Observer (Dec. 1835). 

185 5 COBBETT'S PARLIAMENTARY HISTORY OF ENGLAND 900 (1809) (emphasis 
added). 

186 Opinion on the Writ of Habeas Corpus, (1758) 97 Eng. Rep. at 33-38, 42. 
Justice Wilmot said: 

When [the writ of habeas corpus] was first applied to relieve against private 
restraints, does not appear; but whenever it was, the manner of issuing it seems 
to have been adopted from that of the writ of homine replegiando, which was the 
true common law remedy for the assertion of liberty against a private person: 
and the writ never issued of course, but was applied for by petition ... and an 
affidavit made, disclosing the foundation on which it was prayed. 

[d. at 37. The writ of habeas corpus ... seems by practice to have been substituted in 
[de homine replegiando's] place ... ." [d. at 38. "The writ of homine replegiando ... 
was the only specific remedy provided by the common law, for the protection and 
defence of his liberty, against any private invasion of it." [d. Blackstone wrote that a 
writ of de homine replegiando "lies to replevy a man out of prison, or out of the custody 
of any private person (in the same manner that chattels taken in distress may be 
replevied ... ) upon gibing security to the sheriff that the man shall be forthcoming to 
answer any charge against him." 3 Blackstone, Commentaries *129. 
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unlawfully imprisoned. He further stated, "It is a writ of such 
a sovere.ign and transcendent authority, that no privilege of 
person or place can stand against it. It runs, at the common 
law, to all domirllons held of the Crown. It is accommodated to 
all persons and places."ls7 

The writ did not issue as a matter of course, Wilmot wrote, 
because many imprisonments were lawful. Once these had 
included detentions in religious prisons and under the yoke of 
villeinage; now restraints could lawfully be imposed by 
husbands upon wives, fathers upon children, guardians on 
wards, and masters on apprentices. Others might be legally 
detained as a result of being bailed, while paupers could be 
lawfully confined to hospitals and workhouses and madmen 
could be held pursuant to properly-issued commissions of 
lunacy. ISS But any petitioner who could demonstrate probable 
cause through verified affidavit that his or her detention was 
unlawful was entitled to a writ of habeas corpus as a matter of 
right, and no court could legally deny it.1s9 

B. SOMERSET V. STEWART-THE PARADIGMATIC USE OF THE 
WRIT OF HABEAS CORPUS ON BEHALF OF A BLACK SLAVE 

On November 28, 1771, one the world's most significant 
petition for a writ of habeas corpus arrived at the chambers of 
Chief Justice of King's Bench Mansfield. 190 In his capacity as a 
member of the House of Lords thirteen years before, Lord 
Mansfield had played an important role in blocking the House 
of Commons from extending the reach of the Habeas Corpus 
Act of 1679. How he grappled with the demand by friends of 
J ames Somerset for his freedom remains a landmark in the 
struggle for human and nonhuman liberty.191 

Two hundred and thirty-three years later, in 2004, the 
United States Supreme Court would characterize Lord 

187 Opinion on the Writ of Habeas Corpus, (1758) 97 Eng. Rep. at 36. 
188 Id. at 36, 37. 

189 Id. at 32,36,37. See WILLIAM BLACKSTONE, 3 COMMENTARIES *132. See also 
Hobhouse's Case, 1 St. Tr. N.S. App. 1346 (1820); Hurd, supra note 20, at 224 n.3 
(citing In the Matter of Winder, 2 Clifford, 89). Here, a writ of habeas corpus resembles 
the writ of de homine replegiando. Id. at 33. 

190 See Somerset v. Stewart, (1772) 98 Eng. Rep. 499 (K.B.). 
191 I tell James Somerset's story in STEVEN M. WISE, THOUGH THE HEAVENS MAY 

FALL: THE LANDMARK TRIAL THAT LED TO THE END OF HUMAN SLAVERY (Da Capo Press 
2005). 
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Mansfield's judgment as "releasing on habeas an Mrican slave 
purchased in Virginia and detained on a ship docked in 
England and bound for Jamaica"; the Court footnoted this 
characterization to the following sentence: "At common law, 
courts exercised habeas jurisdiction over the claims of aliens 
detained within sovereign territory of the realm.,,192 But thirty
year-old James Somerset was not your run-of-the-mill "alien." 
Kidnapped at age seven, sold to a Scotsman, Charles Steuart, 
in Virginia, Somerset· was quite arguably Steuart's chattel in 
Britain, liable to being bought, sold, leased, mortgaged, and 
inherited like any other chatteL He was unquestionably 
Steuart's property under Virginia law.193 

Somerset's petition was probably filed by his godparents, 
for at that moment, the Mrican was shackled aboard the "Ann 
and Mary," then preparing to weigh anchor for Jamaica, where 
he was to be sold into hard labor in the sugarcane fields as 
punishment for insulting and escaping from Steuart in London. 
Lord Mansfield would not have been eager to order this habeas 
corpus. Locked in a years-long, very public conflict with the 
determined abolitionist, Granville Sharp, over the legality of 
human slavery in England, Lord Mansfield had that very 
afternoon finally rid himself of Sharp's latest slavery case, 
Lewis v. Stapylton, which had plagued him for many months.194 

Lord Mansfield could easily have rid himself of Somerset's 
petition. 

Mansfield might easily have questioned whether a proper 
person had sought Somerset's writ. This problem presented 
itself every time a master demanded the return of an 
apprentice or black slave pressed into military service, for the 
servant or slave had not sought the writ, and couldn't have if 
he had wanted to. As in Somerset's case, some third party had 
to petition for the detainee, an agent, or perhaps a friend, and 
the petition had to reflect what the detained person wanted. 
Wives and husbands could petition for each other, parents for 
minor children, children for aged parents, guardians for wards, 
brother for sister. But, except in unusual circumstances, 

192 Rasul v. Bush, 542 u.s. 466, 482, n.ll, 481 (2004). 
193 See generally Adele Hast, The Legal Status of the Negro in Virginia, 1705· 

1765, 54 J. OF NEGRO HIsT. 217 (1969). Recent scholarship has demonstrated that 
Steuart's name, "Stewart" in the reporters, was actually spelled "Steuart." I will refer 
to him as "Steuart," unless I am citing to the case name. 

194 WISE, supra note 191, at 59-110. 
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judges usually refused to consider petitions filed by 
strangers. 195 Had he been so inclined, Lord Mansfield could 
have found the godparents, if that was who filed Somerset's 

195 Today, "next friend" status appears fairly easy to come by under the common 
law of the American states. Sharpe, supra note 167, at 222-23. However, in United 
States federal courts, "next friend" status is more narrowly permitted pursuant to a 
writ of habeas corpus filed under statutory authority. 28 U.S.C.A. § 2242 (West 2006) 
(providing that a writ may be filed not just "by the person for whose relief it is 
intended" but also "by someone acting in his behalf."). See 1 RANDY HERTZ & JAMES S. 
LIEBMAN, FEDERAL HABEAS CORPUS PRACTICE AND PROCEDURE, § 8.3, at 384-401 (4th 
ed. 2002). In Whitmore v. Arkansas, the United States Supreme Court stated that 
"next friend" standing 

is by no means granted automatically to whomever seeks to pursue an action on 
behalf of another. Decisions applying the habeas corpus statute have adhered to 
at least two firmly rooted prerequisites for "next friend" standing. First, a "next 
friend" must provide an adequate explanation-such as inaccessibility, mental 
incompetence, or other disability-why the real party in interest cannot appear 
on his own behalf to prosecute the action (citations omitted). Second, the "next 
friend" must be truly dedicated to the best interests of the person on whose 
behalf he seeks to litigate (citation omitted) and it has been further suggested 
that a "next friend" must have some significant relationship with the real party 
in interest. Davis v. Austin, 492 F. Supp. 273, 275-276 (N.D. Ga. 1980) (minister 
and first cousin of prisoner denied "next friend" standing). The burden is on the 
"next friend" clearly to establish the propriety of his status and thereby justify 
the jurisdiction of the court .. . And in keeping with the ancient tradition of the 
doctrine, we conclude that one necessary condition for "next friend" standing in 
federal court is a showing by the proposed "next friend" that the real party in 
interest is unable to litigate his own cause due to mental incapacity, lack of 
access to court, or other similar disability. 
Limitations on the "next friend" doctrine are driven by the recognition that 'lilt 
was not intended that the writ of habeas corpus should be availed of, as matter 
of course, by intruders or uninvited meddlers, styling themselves next friends.' 
United States ex rei. Bryant v. Houston, 273 F. 915, 916 (2d Cir. 1921); see also 
Rosenberg v. United States, 346 U.S. 273, 291-292 (1953) (Jackson, J., 
concurring with five other Justices) (discountenancing practice of granting "next 
friend" standing to one who was a stranger to the detained persons and their 
case and whose intervention was unauthorized by the prisoners' counsel). 

Whitmore v. Arkansas, 495 U.S. 149, 163-64, 165 (1990). Some lower courts have 
interpreted this as setting forth a two-pronged test, or a three-pronged test, refusing to 
appoint a "next friend" who lacks a "significant relationship," while leaving open the 
possibility that a prisoner may have no significant relationships. Compare Ford v. 
Haley, 195 F.3d 603, 624 (11th Cir. 1999) (two-pronged test) with Coalition of Clergy, 
Lawyers, & Professors v. Bush, 310 F.3d 1153 (9th Cir. 2002) (refusing to appoint the 
Coalition as next friend). But see Bush, 310 F.3d at 1167 ("An institution with an 
established history of concern for the rights of individuals in the detainees' 
circumstances-such as the Red Cross or Amnesty International-would be more likely 
to be able to show that it is truly dedicated to the best interest of the detainees than a 
group without that history and with more broad ranging interests and background) 
(Berzon, J., concurring); Hamdi v. Rumsfeld, 294 F. 3d 598, 604 n.3 (4th Cir. 2002) 
(three-pronged test) (refusing to appoint the Public Defender, while reserving "the case 
of someone who possesses no significant relationships at all."). 
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petition, mere strangers. 
Significantly, Lord Mansfield issued the writ of habeas 

corpus and eventually freed James Somerset, despite the 
adverse return of the ship's captain, John Knowles. Knowles 
stated that Somerset had been a slave in Africa, that he had 
been brought from Africa as a slave, that in the American 
Colonies and in Jamaica slaves such as Somerset were 
"saleable and sold as goods and chattels and upon the sale 
thereof have become and been and are the slaves and property 
of the purchasers thereof and have been and are saleable and 
sold by the proprietors thereof as goods and chattels," that 
Somerset had been duly sold to Steuart, and (four times) 
described Somerset as Steuart's "negro slave and property.,,196 

The manner in which Lord Mansfield had described his 
earlier use of habeas corpus to pry pressed black slaves from 
Royal Navy ships in the recently-dispatched Lewis case 
appeared promising, if ambiguous, yet problematic for James 
Somerset. In open court, Lord Mansfield had stated that, "I 
have granted several writs of habeas corpus upon affidavits of 
masters for their Negroes, two or three I believe, upon 
affidavits of masters deducing sale and property of their 
Negroes upon being pressed. I have granted habeas corpus to 
deliver them to their masters .... ,,197 

Lord Mansfield was here simultaneously repudiating one 
form of forcible detention, naval impressment, while 
reinforcing another, chattel slavery. Granville Sharp thought 
Lord Mansfield's use of the writ to free blacks from 
impressment entirely admirable, "[a] clear acknowledgment 
from his Lordship of the illegality of pressing ... [and] very 
proper relief from that illegal oppression.,,198 This apparently 
meant that Lord Mansfield believed that pressed black slaves 
possessed the liberty that habeas corpus was meant to protect 
and intended to grant relief against their wrongful 

196 This manuscript of Somerset's trial is on microfilm in the custody of the New 
York Historical Society. All quotes refer to that manuscript. The original Somerset 
habeas corpus petition and supporting affidavits were lost in an early twentieth 
century housecleaning at the British Public Records Office. 

197 Lord Mansfield's statement and Granville Sharp's reactions and observations 
about this can be found in a manuscript in the possession of the New York Historical 
Society, entitled A Report of the Case of Lewis (A Negro) ago Stapylton, with remarks by 
G. Sharp [hereinafter Sharp]. 

198 Id. 
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impressment. 
Yet Lord Mansfield's statement was internally 

inconsistent. In one breath he claimed that he employed the 
writ to return pressed blacks from the navy to any masters who 
could prove their "sale and property."199 But a writ of habeas 
corpus did not then, and does not today, permit a judge to order 
the return of property; it only allows a court to remedy a 
deprivation ofliberty.20o Granville Sharp believed that this use 
of habeas corpus "to deliver up a poor wretch, against his will, 
into the hands of a tyrannical master, who rates him merely as 
a chattel, or pecuniary property, and not as a man," made the 
Chief Justice "guilty of a three-fold injury.,,201 Such conduct 
would "deprive the country of a useful sailor," "cruelly injure 
the poor negro himself, by dragging him from the King's service 
[in which he was content] in order to deliver him up, against 
his will, into the hands of a cruel private tyrant," and injure 
English law "by perverting a constitutional writ to purpose 
entirely opposite to its original use, meaning, & intention!,,202 
Lord Mansfield's use of the writ of habeas corpus to assist 
masters in retrieving their pressed slaves was as improper as 
Sharp claimed. It also presaged the occasional abuse of the 
writ de homine replegiando by masters in antebellum America 
to regain their slaves. Lord Mansfield should have required 
masters to use another writ, permits a writ of common replevin 
instead, rather than turn the writ of habeas corpus from an 
instrument of liberty to one of oppression.203 

Lord Mansfield's return of pressed slaves to their masters 
was odd in another way. Writs of habeas corpus usually set 
pressed apprentices free; they were not returned to their 

199 WISE, supra note 191, at 94-95. 
200 CLARK & MCCoy, supra note 157, at 47-49. 
201 Sharp, supra note 197. 
202 WISE, supra note 191, at 95. 

203 Elvira, 57 Va. 561 (1865). See Foster v. Alston, 6 How. (Miss) 406, 457 (1842) 
(in a habeas corpus proceeding, "rights cannot be redressed; no damages can be 
assessed, no restoration of property can be decreed, except in cases of slaves, under our 
statute). Article I, §§ 9(3) and (4) of the Confederate Constitution stated that "[tlhe 
privilege of the writ of habeas corpus shall not be suspended, unless when in cases of 
rebellion or invasion the public safety may require it" and "[nlo bill of attainder, ex post 
facto law, or law denying or impairing the right of property in negro slaves shall be 
passed." During the Confederacy, the Supreme Court of Appeals of Virginia discharged 
a slave from imprisonment and delivered her to her master through a writ of habeas 
corpus. 
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masters, who were left with the remedy only of suing the press 
gang to recover the apprentice's wages.204 Blackstone had 
equated black slaves with apprentices, slavery being "no more 
than the same state of subjection for life, which every 
apprentice submits to for the space of seven years, or 
sometimes for a longer term.,,205 Lord Mansfield treated slaves 
and apprentices differently. But if a pressed black was his 
master's property, Lord Mansfield should never have issued 
the writ of habeas corpus. If the writ applied to a black slave's 
liberty, then the return of the black to his master undermined 
everything the writ of habeas corpus had come to represent. 

Captain Knowles' return to the writ presented a further 
problem for James Somerset. Not that many years before, 
Justice Wilmot had claimed that, in a petition for habeas 
corpus, judges were bound by the facts set forth in the return, 
unless it "shall most manifestly appear ... by the clearest and 
most undoubted proof, that such return is false in fact, and 
that the person so brought up is restrained of his liberty by the 
most unwarrantable means, and in direct violation of law and 
justice.,,206 "Judges will construe the law as liberally as possible 

204 When a father sought a writ of habeas corpus to set his son free from the 
custody of his aunt, Lord Mansfield ordered the boy released, but said he could go 
where he pleased; the father's rights would have to be decided through another action. 
Rex v. Delaval, (1763) 97 Eng. Rep. 913, 914 (K.B.) ("[Tlhe court is bound ... to set the 
infant free from an improper restraint: but they are not bound to deliver them over to 
any body nor to give them any privilege.") Lord Kenyon said that a writ of habeas 
corpus was improperly issued on behalf of a master to recover an illegally impressed 
apprentice. King v. Reynolds, (1795) 101 Eng. Rep. 667 (K.B.). At most, the court has 
discretion to make those orders it deems just. See, e.g., Commonwealth v. Harrison, 11 
Mass. 63 (1814) (granting a writ of habeas corpus granted for an apprentice at the 
instance of the master, with the apprentice being "set [] at large"). "The object [of the 
writ of habeas corpusl [ils to' secure personal liberty, not to decide disputes concerning 
property." Commonwealth v. Robinson, 1 Sergo & Rawle 353, 356 (Pa. 1815) (noting, 
however, that the court had discretion to deliver an infant to his parent or an 
apprentice to his master). Hurd wrote that when a master used the writ of habeas 
corpus to free his slave from illegal detention, "the slave is brought before the court 
under the writ, he, as well as the apprentice or infant, must, if of sufficient capacity, be 
allowed his liberty of choice, and if of tender years or insufficient capacity he must be 
disposed of under the writ, as the sound discretion of the court shall dictate." Hurd, 
supra note 20, at 552. See also Fay v. Noia, 372 U.S. 391, 423 n.32 (1963) (quoting Cox 
v. Hakes, (1890) 15 A.C. 506, 527-528 (H.L.»; Secretary of State for Home Affairs v. 
O'Brien, (1923) A.C. 603, 609 (H.L.) (Earl Birkenhead) ("habeas corpuS ... afford[sl a 
swift and imperative remedy in all cases of illegal restraint or confinement."); Foster, 7 
Miss. at 459 (under the habeas corpus statute, damages may not be assessed, nor may 
property, except slaves, be restored). 

205 WILLIAM BLACKSTONE, 1 COMMENTARIES *424-25. 
206 Opinion on the Writ of Habeas Corpus, (1758) 97 Eng. Rep. 29,42. 
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in favour of liberty," he explained, "but they cannot make 
laws.,,207 A judge should demand that the captor "[t]ell the 
reason why you confine him," and then "determine whether it 
is a good or bad reason; but not whether it is a true or false 
one.,,208 According to Captain Knowles' return, James Somerset 
was undoubtedly Charles Steuart's slave. 

Ontario Court of Appeals Justice and habeas corpus 
scholar, Robert J. Sharpe, has noted that Justice Wilmot was 
but one of ten sitting Royal judges who responded to the House 
of Lords' 1758 request for answers about the writ of habeas 
corpus. 

Of the nine other judges who delivered opmlOns . . . five 
thought that the return could be controverted. A sixth judge, 
unable to actually deliver his opinion, also took this more 
liberal view. In addition, Lord Mansfield strenuously 
opposed the bill because he thought the law already 

207 [d. at 48. However, Justice Wilmot continued, a case involving a false return 

is not a remediless one: by the common law, the writ of 'homine replegiando' will 
clearly relieve him. That writ, which is obtained out of the Court of Chancery 
upon an affidavit, goes to the sheriff, and commands him to replevy the man. If 
he cannot replevy him, he returns it, and a process goes out instantly to seize the 
body of the person who is supposed to have him in custody, and he is imprisoned 
himself till he produces the body. 

[d. at 49. Justice Wilmot also noted "[t]here is another method by which a man 
impressed [into the military] may get at his liberty, laying the gaoler and the return 
quite out of the case: and that is, by appealing to that summary jurisdiction, which the 
Court of King's Bench exercises over all inferior jurisdictions, powers, and authorities 
whatsoever." [d. 

208 [d. at 43. 

The writ is not framed or adapted to litigating facts: it is a summary short way 
of taking the opinion of the Court upon a matter of law, where the facts are 
disclosed and admitted ... if the facts are controverted they must go to a jury; 
and when the return to a habeas corpus is made and filed, there is an end of the 
whole proceeding, and the parties have 'no day' in Court; and therefore it is 
impossible that a proceeding, by way of trial, should be grafted upon it .. 

[d. at 43. Justice Wilmot also said that 

You have asked a question; you shall take the answer as it is given you: if it is 
sufficient in point of law, the Judges will give you instantaneous relief; if it is 
false in fact, you have received an injury; vindicate yourself against that injury 
by an action, and when you have proved the fact to be false, you will be entitled 
to a complete relief. 

[d. at 44. This was to preserve the right to try disputed facts before a jury. In 1816, 
the Act of 1679 was amended to extend to those restrained in private custody and 
judges were permitted to inquire into the truth of the facts in the return. 56 Geo. III, 
ch. 100 (1816). See Church, supra note 166, 228-31,249; Hurd, supra note 20, at 86. 
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permitted what the Bill sought to achieve.209 

Moreover, "Even by Wilmot's time ... there were several 
situations in which the courts did consider questions of fact on 
habeas corpus.,,210 Justices not infrequently examined the facts 
behind illegal naval impressments and Lord Mansfield had 
gone so far, in a case in which the petitioner claimed to be held 
illegally in a madhouse, to have her inspected by physicians 
and relatives.211 In 1810, abolitionists would seek a writ of 
habeas corpus from the Court of King's Bench on behalf of the 
South African, Saartjie Baartman, alleging she had been 
imported into England to be exhibited against her will. 212 That 
Court ordered her orally examined by a coroner and lawyer, in 
the absence of her keepers, to determine whether she was in 
£'. t' 213 lact cons en mg. 

According to Justice Sharpe, the common law rule against 
controverting the return to a petition for habeas corpus by 
determining facts did not exist because of a concern for 
trespassing upon juries. "[T]he common law rule may be 
regarded as an assertion that habeas corpus was not to take 
the place of trial by jury for the ultimate determination of guilt 
or innocence. This, however, did not prevent the courts from 
determining certain factual issues which did arise.,,214 Judges 
could avoid any rule against controverting the return in a 
number of different ways. For one, they could examine facts 
consistent with the return that undercut the reasons given for 
the imprisonment, so-called "Confessing and Avoiding" the 
return.215 Courts could also require a respondent to show cause 
why a prisoner should not be released after a return was 
filed. 216 Another option was to decide ''jurisdictional facts," such 

209 Sharpe, supra note 167, at 66 n.16 (citations omitted). Justice Sharpe is "the 
best contemporary authority on the scope of the writ." CLARK & MCCoY, supra note 
157, at 5. 

210 Sharpe, supra note 167, at 66 (emphasis added). 
211 Id. at 66 and nn.14, 15. 
212 See generally The Case of the Hottentot Venus, (1810) 104 Eng. Rep. 344 

(K.B.). 
213 See id. 

214 Sharpe, supra note 167, at 65. 
215 Id. at 67. 

216 "The significant aspect of this reasoning is that it indicates that the 
prohibition against controverting the return was a purely technical matter, and could 
be avoided so long as an actual return was not involved." Id. at 68. 
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as "whether or not the person or thing in question comes within 
the class upon which its powers may be exercised," or facts that 
are "logically prior to a determination of the main issue, and 
such issues [which] are collateral to the issue that the tribunal 
is asked to decide ultimately.,,217 Courts even could order a 
factual dispute to be tried. 218 In short, Sharpe concludes there 
were "many ways around the rule which have been used since 
Wilmot's time and before .... "219 

Viewed in this jurisprudential context, it is clear that 
while Lord Mansfield's decision to free James Somerset on a 
writ of habeas corpus was courageous and innovative, it was 
not the radical whimsy of a maverick justice acting 
unilaterally. Nor did it just fall from the sky. Rather, it was a 
logical application of existing understandings of habeas corpus, 
rooted in the historical underpinnings of the common law, and 
applied in precisely the same manner that many other judges 
had long been granting the freedom writ in other 
circumstances. The common law's structural framework and 
precedent pointed the way; all Lord Mansfield did was connect 
the dots as he believed justice demanded. The Somerset 
decision is all the more important given Lord Mansfield's 
general conservativism and prior hostility to the idea of 
freedom for black slaves. Though acutely aware of the 
potentially enormous economic interests in favor of preserving 
human slavery in England, he could no longer deny these 
rightless beings the most important judicial tool necessary to 
question their captivity. Hence, Lord Mansfield's famous quote 
in open court on the hearing day previous to that on which he 
rendered his decision, "Fiat justicia, ruat coelumi" (Let justice 
be done, though the heavens may fall).220 

By granting a writ of habeas corpus to a legal thing named 
J ames Somerset, Lord Mansfield catalyzed the fight to human 
slavery in Britain. At the least he made the legally invisible 
become visible for the first time, granted individual black 

217 1d. at 72. 
218 1d. at 78. 

219 ld. at 71 (citation omitted). Accord Fay v. Noia, 372 U.S. 391, 417 n.27 (1963) 
("In making provision for the trial of fact on habeas ... the Act of 1867 seems to have 
restored rather than extended the common-law doctrine of the habeas judge. For it 
appears that the common-law doctrine of the incontrovertibility of the truth of the 
return was subject to numerous exceptions.") (citation omitted). 

220 WISE, supra note 191, at 173-74. 
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slaves their long-sought ability to challenge the legitimacy of 
their bondage, and ultimately helped to move an entire class of 
beings from the category of rightless thing to legal person. 

C. THE WRIT OF HABEAS CORPUS AND BLACK SLAVERY IN 
AMERICA 

After World War II, one scholar deemed the prohibition 
against the suspension of the writ of habeas corpus "[t]he most 
important human rights provision in the [United States] 
Constitution.,,221 In 2004, the United States Supreme Court 
even extended the reach of the writ to foreigners interned at 
Guantanamo Bay in Cuba, reaffirming that habeas corpus was 
"'a writ antecedent to statute, ... throwing its root deep into 
the genius of our common law.",222 According to the Court, the 
writ appeared in English law several centuries ago, and 
became "'an integral part of our common-law heritage' by the 
time the Colonies achieved independence, and received explicit 
recognition in the Constitution. ,,223 

With the exception of South Carolina, the 1679 Habeas 
Corpus Act was never explicitly extended to an American 
Colony, unlike the common law of habeas corpus, which applied 
in them all. 224 Indeed, English common law generally applied 

221 Zechariah Chafee, Jr., The Most Important Human Right in the Constitution, 
32 B.U. L. REV. 143, 143 (1952). U.S. CONST. art. I, § 9 ("The Privilege of the Writ of 
Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion 
the public Safety may require it."). 

222 Rasul v. Bush, 542 U.S. 466, 473 (2004) (quoting Williams v. Kaiser, 323 U.S. 
471, 484 n.2 (1945) (internal quotations omitted)). 

223 Rasul, 542 U.S. at 473 (quoting Preiser v. Rodriguez, 411 U.S. 475, 485 
(1973), and U.S. CONST. art. I, § 9, cl. 2). 

224 See WILLIAM F. DUKER, A CONSTITUTIONAL HISTORY OF HABEAS CORPUS 115 
(Greenwood Press 1980) ("The common-law writ of habeas corpus was in operation in 
all thirteen of the British colonies that rebelled in 1776."); Milton Cantor, The Writ of 
Habeas Corpus: Early American Origins and Development, in FREEDOM AND REFORM
ESSAYS IN HONOR OF HENRY STEELE COMMAGER 55, 66-67 (Harold M. Hyman & 
Leonard W. Levy eds., 1967); Albert S. Glass, Historical Aspects of Habeas Corpus, 9 
ST. JOHN'S L. REV. 55, 63 (1934) ("The American colonies ... always considered the 
writ as one of their rights, guaranteed to them by the various charters and statutes as 
to native-born Englishmen .. " Generally, during colonial history, the writ was 
granted without question."); A.H. Carpenter, Habeas Corpus in the Colonies, 8 AM. 
HIST. REV. 18, 19-21, 26 (1903) ("In conclusion, it may be added that the rights of 
colonists as regards the writ of habeas corpus rested upon the common law with the 
exception of South Carolina, which reenacted the English statute. "). The December 11, 
1705 diary of Massachusetts Bay Colony judge Samuel Sewell records he issued a writ 
of habeas corpus under the common law. Massachusetts Historical Society Collections, 
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in every American Colony, while every royal charter but 
Pennsylvania's expressly protected common law rights.225 

Thus, 

By the 1680's [the writ of habeas corpus] was a familiar legal 
device in all the colonies . . . [and] deeply embedded in the 
interstices of colonial thought, much like the common law 
itself .... Habeas corpus was the only common-law process 
explicitly written into the Constitution, which is the most 
complete measure of its reception by the colonists and the 
high regard in which it was held. . .. Indeed, the 
Constitutional delegates' vote ... had been unanimous that 
"the privilege of the writ of Habeas Corpus shall not be 
suspended. "226 

Northern and Southern judges disagreed on whether 
slaves could seek their freedom through writs of either habeas 
corpus or de homine replegiando. Northern courts regularly 
allowed blacks to challenge their enslavement through writs of 
habeas corpus. 227 This was not true in the American South. On 
the eve of the American Civil War, Florida's Supreme Court 
refused the writ to a slave, saying: 

There has not been an adjudication by the Courts of a 
Southern State cited to us, nor have we been able to find 
such, wherein a question of real contest as to the right of 
freedom on the part of the person claimed as a slave the 

Ser. 5, VI, at 147. Like South Carolina, Massachusetts enacted the 1679 Habeas 
Corpus Act, but it was disallowed by the Privy Council. McFeeley, supra note 168, at 
592. 

225 McFeeley, supra note 168, at 591-92. However, statutes enacted after a royal 
charter was granted did not apply. [d. 

226 Cantor, supra note 224, at 65, 73, 74. See Hurd:supra note 20, at 122. The 
motion to add the clause "unless in cases of rebellion or invasion the public safety may 
require it" was carried by a vote of seven states to three. [d. at 74. See also 2 Journal 
of the Federal Convention Kept by James Madison 560 (E.H. Scott ed., Lawbook 
Exchange 2003) (1893). Most state constitutions carried similar provisions. Hurd, 
supra note 20, at 127-13l. 

227 Lemmon v. People, 20 N.Y. 562 (1860); Commonwealth v. Aves, 35 Mass. (18 
Pick.) 193 (1836); State v. Lasselle, 1 Blackf. 60 (Ind. 1820); Respublica v. Smith, 4 
Yeates 204 CPa. 1805); Respublica v. Blackmore, 2 Yeates 234 (Pa. 1797); Arabas v. 
Ivers, 1 Root 92 (Conn. Super. Ct. 1784). In 1855, a United States District Court 
committed Passmore Williamson to prison for refusing to obey a writ of habeas corpus 
issued at the request of a master of three slaves whom Williamson had helped escape 
as they passed through Pennsylvania. United States ex rei. Wheeler v. Williamson, 28 
F. Cas. 686 (E.D. Pa. 1855) (No. 16, 726). 

55

Wise: Chimpanzees and the Common Law Writs

Published by GGU Law Digital Commons, 2007



274 GOLDEN GATE UNIVERSITY LAW REVIEW [Vol. 37 

remedy of habeas corpus has been considered the appropriate 
one to determine this question. . .. Whether, under the 
circumstances of this case, [the slave's claim to freedom] may 
be rightfully done through ... the writ of habeas corpus Dis 
the question for our adjudication. There being, fortunately 
for us, decisions made by Courts holding the same relations 
with ourselves to this delicate subject, assented to and 
having the sanction and approbation of the entire Southern 
judicial mind and people, has relieved us of the necessity of 
investigation to ascertain the entire verity of the conclusions 
to which they have arrived.228 

In direct opposition to Lord Mansfield's implicit reasoning 
in Somerset, Southern judges routinely rejected slaves' use of 
the writ of habeas corpus on the ground it was designed to 
protect and restore a right of personal liberty that slaves 
utterly lacked,229 because the writ did not allow a jury to 
determine property ownership,230 or it could not be used to try 
title to chatte1.231 In a stark demonstration of the value-driven 
nature of law, Southern judges favored bondage no less 
fervently that Northern juries leaned toward freedom for slaves 
in freedom suits. 

Southern judges, however, were not the only force 
preventing black slaves in Southern states from using the writs 
of de homine replegiando and habeas corpus to try their rights 
to freedom. Many Southern legislatures, before and after the 
American Revolution, enacted so-called Freedom Act Statutes. 
Now universally regarded as disgraceful acts of legislation, 
these statutes were intended to diminish or extirpate the power 
of black slaves to challenge their bondage. They were enacted 
to supplant the common law, destroy the ability of slaves to 
employ common law freedom writs, and limit freedom suits to 

228 State v. Gauthier, 8 Fla. 360, 363·64 (1859). 
229 State v. Philpot, Dud. 46, 52, 1 Ga. Rep. 375, 378 (Super. Ct. 1831). 
230 Field v. Walker, 17 Ala. 80, 81 (1849); State v. Fraser, Dud. 43, 43-44, 1 Ga. 

Rep. 373, 374 (Super. Ct. 1831); Renney v. Mayfield, 5 Tenn. (4 Hawy.) 165, 165-167 
(1817). The Renney court stated the plaintiff could sue for false return and, if she 
prevailed through a jury, would have "a pluries habeas corpus, founded upon the 
record, and shall be discharged." [d. (emphasis in original). 

231 State v. Gauthier, 8 Fla. 360, 363 (1859) (stating that habeas corpus "has been 
universally refused and deemed inadequate in cases ... where the effect ... would be 
to deprive the party in possession ... of the right oftrial by jury."); Field, 17 Ala. at 81; 
Renney, 5 Tenn. at 165. 
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the strict procedures set forth in those Acts. 232 The statutes 
were in no way intended to facilitate the freedom of slaves; 
their purpose was to shield masters from other, often more 
fruitful, legal attempts by slaves to gain their freedom.233 They 
were usually held by Southern courts to provide the exclusive 
means to challenge one's slave status.234 

Of the Virginia Freedom Suit Act the Supreme Court of 
Appeals of Virginia said: 

Until this Act was passed, the remedy of a person held in 
slavery for the recovery of his freedom, was unregulated. 
The writs of habeas corpus and de homine replegiando were, 
among others, resorted to. They were vexatious in their 
character; and the latter has been accordingly repealed, 
while the provisions in relation to the former rendered it an 
objectionable and improper remedy for the trial 0 the right of 
a slave to his freedom. Therefore, by the act of 1795, ch. 11, 
a plain and easy remedy was provided. The preamble 
distinctly evinces, that it was suggested, less by an anxiety 
to facilitate the remedies of the slave, than by the "great and 
alarming mischiefs, which had arisen in other states of the 
Union, and were likely to arise in this, by voluntary 
associations of individuals" (commonly known under the 
appellation of emancipation societies) "who had, in many 
instances, been the means of depriving masters of their 
property in slaves, and in others occasioned them heavy 
expenses in tedious and unfounded law suits.',235 

232 State v. Fraser, Dud. 43,43-44, 1 Ga. Rep. 373, 374 (Super. Ct. 1831) ("By this 
act a most ample and complete remedy is given to negroes held in slavery who claim to 
be free."); Thornton v. DeMoss, 13 Miss. (1 S. & M.) 609, 616-617 (1846) ("[Ilt is the 
only remedy which he can pursue ... that remedy necessarily excludes every other, 
and must be strictly pursued."). 

233 Higgenbotham, Jr. & Higgenbotham, supra note 97, at 1213, 1235 n.125 
(addressing habeas corpus suits). 

234 E.g., Field, 17 Ala. at 82 (stating that the statute "provided the manner in 
which the presumption [that a black is a slave] may be removed."); Cone v. Force, 31 
Ga. 328, 330 (1860) ("The General Assembly has formally and distinctly provided both 
the proceeding by which, and the forum in which, the status of negroes held in slavery, 
but claiming to be free, shall be investigated and determined."); Knight v. Hardeman, 
17 Ga. 253, 260 (1855) (questioning whether the statutes "afford the most full and 
complete remedy, to enable persons of color to assert their freedom?"); Thornton, 13 
Miss. at 616-617 (holding that the remedy set forth in the Mississippi statute 
"necessarily excludes every other, and must be strictly pursued."). 

235 Nicholas v. Burruss, 31 Va. 289, 298 (1833) (Tucker, J.). E.g., De Lacy v. 
Antoine, 34 Va. (7 Leigh) 438, 439 (1836) ("[ulnder our law the habeas corpus is not the 
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Virginia freedom suits were sometimes brought as suits for 
trespass, assault and battery, and false imprisonment. Their 
object was the removal "of the claimant from the status of 
slavery to that of freedom; ... the form is wholly fictitious."236 
According to the Virginia Supreme Court of Appeals, slaves 
had "no personal rights .... The only suit they can bring is for 
the recovery of freedom; and even during its pendency they still 
continue slaves . . .. A suit for freedom is founded upon the 
concession that the status of the claimant is that of slavery; 
otherwise the remedy would be inappropriate."237 

D. A CHIMPANZEE MAy USE THE COMMON LAW WRIT OF 
HABEAS CORPUS TO CHALLENGE HIS OR HER LEGAL 
THINGHOOD 

From its beginnings as a thirteenth century writ that 
judges used to have stubborn parties brought before them, the 
common law writ of habeas corpus evolved by the end of the 
seventeenth century into the usual procedure by which a legal 
person, or an entity claiming to be one, could test the legality of 
his detention by any private or public entity, in any place, 
under any circumstances. Extremely broad and impervious to 
technicalities, the writ of habeas corpus, in both its statutory 
and common law forms continues to remain available to 
remedy every illegal restraint.238 It is "a remedy of right 
untrammeled by any requirement of discretion. The judge 
hearing the writ may, ex parte, direct immediate release. This 

proper method of trying the right to freedom. The' act of 1795 has prescribed the 
remedy which the negro must pursue . . . . Anteriour to this act, the habeas corpus and 
homine replegiando were resorted to by slaves asserting a right to freedom; but as 
these remedies proved vexatious and unsafe, a new proceeding was prescribed by. the 
act already cited, the homine replegiando was repealed, and the habeas corpus was 
considered no longer appropriate") (emphasis in original). The 1795 Act was codified at 
1 Rev. Code ch. 124, § 4, p. 481. 

236 Peter v. Hargrave, 46 Va. (5 Gratt.) 12, 14 (1848) (emphasis in original). 
237 Id. (emphasis in original). See also Leon Higgenbotham, Jr. & Higgenbotham, 

supra note 97, at 1213, 1235-36 n.125 (1993). The 1845 Missouri Freedom Suit Act, 
Rev. Stat. (1845), ch. 69, p. 531, authorized a suit for trespass for false imprisonment. 
Neither the writ of habeas corpus nor the writ of de homine replegiando were based 
either on a fiction or a concession that the petitioner was a slave. Contra, Huger v. 
Barnwell, 39 S.C.L. (5 Rich.) 273, 275 (1852). 

238 Church, supra note 166, at 137-38. The writ of habeas corpus is not intended 
to punish the respondent, grant the petitioner redress for his illegal detention, or 
secure a right to property, for only a jury can do that. Hurd, supra note 20, at 143, 147, 
210,551. 
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is the nuclear weapon of public law.,,239 As with the common 
law writ of de homine replegiando, the common law writ of 
habeas corpus may be invoked by any petitioner claiming to be 
unlawfully detained in any state that incorporated the common 
law of England.240 

The common law writ of habeas corpus was never limited 
to petitioners already acknowledged to be legal persons. To the 
contrary, it was used by petitioners who were understood to be 
legal things, but who alleged that the Great Writ ought to 
shelter them. Most prominently, the writ was wielded by black 
slaves who were themselves legal things. As has been 

239 CLARKA& McCoY, supra note 157, at 214 (citation omitted). 
240 ALA. CONST. art. I, § 17; ALA. CODE § 15-21-1 (2005); ALAsKA CONST. art. I, § 

13; ALASKA STAT. § 12.75.010 (2005); ARIz. CONST. art. II, § 14; ARIZ. REV. STAT. ANN. § 
13-4121 (2005); ARK. CONST. art. II, § 11; ARK. CODE ANN. § 16-112-103 (2006); CAL. 
CONST. art. I, § 11; CAL. PENAL. CODE § 1473 (2005); COLO. CONST. art. II, § 21; COLO. 
REV. STAT. ANN. § 13-45-102 (2005); CONN. CONST. art. I, § 12; CONN. GEN. STAT. § 52-
466 (2004); DEL. CONST. art. I, § 13; DEL. CODE. ANN. tit. 10 § 6902 (2005); FLA. CONST. 
art. I, § 13; FLA. STAT. § 79.01 (2005); GA. CONST. art. I, § 1, para. 15; GA. CODE ANN. § 
9-14-1(2005); HAW. CONST. art. I, § 15; HAw. REV. STAT. § 660-3 (2005); IDAHO CONST. 
art. I, § 5; IDAHO CODE ANN. § 19-4201 (2005); ILL. CONST. art. I, § 9; ILL. COMPo STAT. 
5/10-103 (2003); IND. CONST. art. I, § 27; IND. CODE ANN. § 34-25.5-1-1 (2005); IOWA 
CONST. art. I, § 13; IOWA CODE ANN. § 663.1 (2004); KAN. BILL OF RIGHTS, § 8; KAN. 
STAT. ANN. § 60-1501 (2005); Ky. BILL OF RIGHTS, § 16; Ky. REV. STAT. ANN. § 419.020 
(2005); ME. CONST. art. I, § 10; ME. REV. STAT. ANN. tit. 14, § 5501 (2005); MD. CONST. 
art. III, § 55; MD. CODE ANN., CTS. & JUD. PROC. § 3-701 (2005); MASs. CONST. pt. 2, ch. 
6, art. VII; MASs. GEN. LAws ch. 248, § 1 (2005); MICH. CONST. art. I, § 12; MICH. COMPo 
LAWS. ANN. § 600.4301 (2005); MINN. CONST. art. I, § 7; MINN. STAT. ANN. § 589.01 
(2005); MISS. CONST. art. III, § 21; MISS. CODE ANN. § 11-43-1 (2005); MO. CONST. art. 
I, § 12; Mo. ANN. STAT. § 532.010 (2006); MONT. CONST. art. II, § 19; MONT. CODE ANN. 
§ 46-22-201 (2005); NEB. CON ST. art. I, § 8; NEB. REV. STAT. § 29-2801 (2005); NEV. 
CONST. art. I, § 5; NEV. REV. STAT. § 34.360 (2005); N.H. CONST. pt. 2, art. 91; N.H. 
REV. STAT. ANN. § 534:1 (2005); N.J. CONST. art. I, § 14; N.J. STAT. ANN. § 2A:67-13 
(2006); N.M. CONST. art. II, § 7; N.M. STAT. ANN. § 44-1-1 (2005); N.Y. CONST. art. I, § 
4; NY C.P.L.R § 7003 (2005); N.C. CONST. art. I, § 21; N.C. GEN. STAT. § 17-3 (2005); 
N.D. CONST. art. I, § 14; N.D. CENT. CODE, § 32-22-01 (2005); Omo CONST. art. I § 8; 
Omo REV. CODE ANN. § 2725.01 (2006); OKLA. CONST art. II, § 10; OKLA. STAT. ANN. tit. 
20, § 41 (2005); OR. CONST. art. I, § 23; OR. REV. STAT. § 34.310 (2003); PA. CONST. art. 
I, § 14; 42 PA. CONS. STAT. ANN. § 6503 (2005); RI. CONST. art. I, § 9; RI. GEN. LAWS § 
8-8-4 (2006); S.C. CONST. art. I, § 18; S.C. CODE ANN. § 17-17-10 (2004); S.D. CONST. 
art. VI, § 8; S.D. CODIFIED LAWS 21-27-1 (2006); TENN. CONST. art. I, § 15; TENN. CODE 
ANN. § 29-21-101 (2005); TEx. CONST. art. I, § 12; TEX. Gov'T CODE ANN. § 26.047 
(2005); UTAH CONST. art. I, § 5; UTAH CODE ANN. § 78-35-1 (2005) (requiring judges 
who wrongfully and willfully refuse to grant a writ of habeas corpus after proper 
application to pay $5,000 to the wronged applicant); VT. CONST. ch. II, § 41; VT. STAT. 
ANN. tit. 12, § 3951 (2005); VA. CONST. art. I, § 9; VA. CODE ANN. § 8.01-654 (2005); 
WASH. CONST. art. I, § ; WASH. REV. CODE § 4.04.010 (2005); W. VA. CONST. art. III, § 4; 
W. VA. CODE § 53-4-1 (2005); WIS. CONST. art. I, § 8; WIS. STAT. § 782.01 (2005); WYO. 
CONST. art. 1, § 17; WYO. STAT. ANN. 1-27-101 (2005). 

59

Wise: Chimpanzees and the Common Law Writs

Published by GGU Law Digital Commons, 2007



278 GOLDEN GATE UNIVERSITY LAW REVIEW [Vol. 37 

discussed, the writ's most famous and effective deployment was 
by Lord Mansfield in 1772 on behalf of James Somerset, which 
permitted him to declare that Somerset was not, in law, a 
slave. Later, other black slaves would use the writ both in 
England and in America, especially in the North, to challenge 
the legality of their enslavement.241 Today Somerset is law in 
nearly every state.242 

Science has clearly demonstrated that chimpanzees 
possess the qualities that make them plausible candidates to 
use the common law writ of habeas corpus to establish that 
they should not be considered legal ihings. Genetically so 
similar to human beings that some scientists argue that both 
should be placed in the same genus, chimpanzees are 
extremely complex beings-cognitively, emotionally, and 
socially. They suffer the loss of the bodily liberty that the writ 
of habeas corpus is designed to protect in a manner similar to 
the way humans suffer that loss. Perhaps they suffer it even 
more acutely, for they cannot understand why we enslave 
them, the world in which we enslave them is one in which they 
are genetically, physically, emotionally, or culturally ill-suited, 
and their housing conditions are worse than any conditions of 
human detention that comply with international legal norms. 

The merits of a writ of habeas corpus filed by a chimpanzee 
petitioner will have to be decided by a judge, not a jury, for the 
writ of habeas corpus is intended to be a more summary 
procedure that is the common law writ de homine replegiando. 
However, facts concerning a chimpanzee's genetics, taxonomy, 
anatomy, physiology, neurology, psychology, anthropology, 
cognitive ethology, linguistic and mathematical abilities, and 
other biological, anthropological, genetic, or psychological 
attributes may be disputed in any return to the writ. These 
facts will need to be settled before a judge can proceed to the 
ultimate legal issue of whether chimpanzees are entitled, as a 
matter of law, to freedom from their claimed detention. Any 
such facts, however, can be properly settled. Justice Sharpe's 
explanation of how judges might avoid the common law rule 
against controverting the return to a writ of habeas corpus 
helps explain how Lord Mansfield could issue his famous writ 
for James Somerset, and order his freedom from slavery, in the 

241 Cf Forbes v. Cochran, (1824) 107 Eng. Rep. 450, 458-459 (K.B.) (Best, J.). 
242 See supra note 134 and accompanying text. 
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face of Captain Knowles' return to the writ that Somerset was 
legally Charles Steuart's slave.243 The various methods that 
Judge Sharpe describes would similarly apply to any common 
law habeas corpus action brought by a chimpanzee petitioner. 

As was noted at the onset of this Article, one court recently 
started down this path. On April 10, 2005, Environmental 
Department prosecutors and others sought a writ of habeas 
corpus from a court in Bahia, Brazil on behalf of a chimpanzee 
named Suica, who was caged at a ZOO.244 The petitioners 
claimed that "in a free society, committed to ensuring freedom 
and equality, laws evolve according to people's thinking and 
behavior, and when public attitudes change, so does the law, 
and several authors believe that the Judiciary can be a 
powerful social change agent."245 Before the case could be 
finally adjudicated, Suica died. Accordingly, on September 28, 
2005, the judge dismissed the case. He explained, however, 
that he had taken the case 

[because] the theme is deserving of discussion as this is a 
highly complex issue, requiring an in-depth examination of 
"pros and cons," therefore, I did not grant the Habeas Corpus 
writ, preferring rather to obtain information from the co
plaintiff authority ... within 72 hours. . .. One could, from 
the very topic of the petition, have enough grounds to 
dismiss it, from the very outset, arguing the legal 
impossibility of the request, or absolute inapplicability of the 
legal instrument sought by the petitioners, that is, a Habeas 
Corpus to transfer an animal from the environment in which 
it lives, to another. However, in order to inci:e debate of this 
issue ... I decided to admit the argument .... Among the 
factors that influenced my accepting this matter for 
discussion is the fact that among the petitioners are persons 
with presumed broad legal knowledge, such as Prosecutors 
and Law professors . . .. Criminal Procedural Law is not 
static, rather subject to constant changes, and new decisions 
have to adapt to new times.246 

243 See supra notes 214-219 and accompanying text. 
244 In Favor ofSuica, supra note l. 
245 Id. 
246 Id. 
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VI. CONCLUSION 

I have offered substantive arguments elsewhere that 
chimpanzees should no longer be treated as common law 
things, but as persons, at least to the extent of being entitled to 
the fundamental right of bodily liberty. The structure of the 
common law requires judges to re-evaluate every common law 
rule, when appropriate. In order for judges to carry out their 
duty, a cause of action must be available. I have argued that at 
least two ancient common law writs are available, the writ de 
homine replegiando and the writ of habeas corpus in nearly 
every American state and that both writs were often used by 
human villeins and black slaves over the centuries in which 
they were considered legal things. 247 I conclude that 
chimpanzees are entitled to use these two common law writs to 
bring their substantive arguments to the attention of courts for 
decision on the merits. 

A court need not worry about where to draw the line on 
which nonhuman petitioners might invoke these causes of 
action to seek to establish their fundamental common law right 
to bodily liberty. Every imprisoned being who, in light of 
advances in scientific knowledge, evolution in public morality 
and public policy, and accretion of human experience, has a 
colorable substantive claim to this fundamental right is 
entitled to place that claim before a court, where it may fail or 
succeed on its merits. Chimpanzees hate to be imprisoned. A 
wild chimpanzee has an average daily travel range of several 
kilometers and a yearly travel range of about ten square 
kilometers. 248 One chimpanzee named Booee, taught American 
Sign Language before being imprisoned in the cramped cage of 
a biomedical research· facility for six years, made his wishes 
unmistakably known to a visiting representative of the facility 
where he had learned that language. "KEY OUT," he signed.249 

Whatever might be the strength of the claim of any other 
nonhuman animal, a chimpanzee is such a petitioner. 

247 See supra notes 134 and 240 for citations to those states that adopted English 
common law and statutes in general and the common law writ of habeas corpus 
specifically. 

248 JANE GOODALL, THE CmMPANZEES OF GOMBE-PA'ITERNS OF BEHAVIOR 207-
230 (Belkap Press 1986). 

249 ROGER FOUTS & STEPHEN TUKEL MILLs, NEXT OF KIN-WHAT CmMPANZEES 
HAVE TAUGHT ME ABOUT WHO WE ARE 354-358 (William Morrow & Co. 1997). 
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