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COMMENT

TO DRILL OR NOT TO DRILL:

THE ARCTIC NATIONAL WILDLIFE
REFUGE v. THE “NEED” FOR U.S.
ENERGY INDEPENDENCE

INTRODUCTION

Implementing new energy legislation is one of the Bush
Administration’s main goals. As such, the Department of the
Interior (“DOI”), charged with carrying out the President’s
management plan, joins the President in support of oil drilling
in the Arctic National Wildlife Refuge (“ANWR”). The debate
has been extensive. In August, 2001, the House of Representa-
tives adopted H.R. 4, Securing America’s Future Energy Act of
2001 (“SAFE Act”), which included drilling in ANWR.! Then
in April, 2002, the Senate passed S.517 and S5.2917 in lieu of
H.R. 4, also known as the Energy Policy Act of 2002, which did
not include a measure for oil drilling in ANWR.? The debate
reconvened at the end of the 107th Congress within the joint
House-Senate conferences.” In March 2003, the debate re-
surfaced in the 108th Congress as a provision in a federal
budget resolution for 2004, but in a close vote of 52-48, the Sen-
ate struck down the rider to open ANWR to oil exploration,
drilling and leasing.*

' H.R. 4, 107" Cong. (2002). Final version of the bill passed through the House, August 2,
2001 and the Senate on April 25, 2002. See also Bill Summary & Status for the 107th Congress,
available at http://thomas.loc.gov/dgi-bon/bdquery/z?7d107:HR000 04 (last visited October 1, 2002).

2 Id. See also Senator Bingaman’s website, available at www.senate.gov/mediafiles/s.am.
2917. pdf. This link is extremely slow but contains the full text of Amendment 2917 (in pdf or word
perfect format) that was incorporated in to S517 that replaced the text of H.R. 4 approved by the
House and became the as the final Senate Energy Bill H.R. 4 on April 25, 2002. See also 65 Cong.
Rec. S3688-3788 (2002).

*Id.

* Qil Allies Sense Arctic Refuge Victory: Drilling Advocates See ‘Best Opportunity” ever in
Congress by Miguel Llanos (Jan. 17, 2003), available at www.msnbc.com /modules/exports/ct

503
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This Comment discusses the complexity of the issues sur-
rounding the ANWR debate, from agency positions on drilling
to alternative energy sources. Additionally, this Comment pro-
poses the formation of an ANWR Consulting Group to specifi-
cally address the uniqueness of ANWR as an amazing wilder-
ness area that should be preserved even though it happens to
have oil beneath its surface.

Section II of this Comment discusses the history of
Alaska’s North Slope and how oil exploration transformed the
North Slope from pristine wilderness to one of the largest oil
production regions in the world. It also addresses the political
measures taken to extend ANWR'’s surface area for designation
as a wilderness refuge. Additionally, this section focuses on the
adverse effects of oil exploration activities on wildlife, their
habitat and the overall health of the environment. Section III
analyzes the legislative history of the 107th Congress’ energy
bill as well as the bill’s modification from the House to the Sen-
ate. Moreover, this section looks at the role that the DOI and
other interest groups, such as environmentalists and the oil
industry lobbyists, play within the ANWR debate.

Section IV examines the difficulties that the House-Senate
conferees experienced during the ANWR discussions given
looming political and economic pressures. This section also
addresses the conflicting role that the Secretary of the DOI
plays when considering whether to allow oil drilling on the
same land the DOI is charged with managing and preserving.
Section V proposes reformation of the Alaska National Inter-
ests Land Conservation Act’s (“ANILCA”) statutory language
and a new committee to assist in the debate over ANWR. Fur-
ther, this Section advances the notion that a diverse and unbi-
ased ANWR Consulting Group would assist Congress in making a

_email.asp?/news/856994.asp (last visited Feb. 18, 2003). See also Environmental News Network-
Reuters: U.S. Senate defeats Bush’s Arctic drilling plan by Tom Doggett, (March 20, 2003), avail-
able at www.enn.com /news/2003-03-20/s_3463.asp (last visited March 23, 2003). Congressional
proponents of drilling in ANWR added the rider to budget legislation to avoid a likely filibuster by
drilling opponents. /d. “Eight Republicans crossed party lines to vote against giving oil companies
access to the refuge. Five Democrats defied their party s leadership and cast votes in favor of drill-
ing.” Id. “Alaska Republican Ted Stevens, the leading proponent of the drilling plan said that the
issue was not dead.” /d. California Senator Barbara Boxer, who led the fight against drilling, criti-
cized Stevens for making a threatening remark aimed at lawmakers that want to keep the refuge
closed. /d. Stevens said, “People who vote against this today are voting against me and I will not
forget it.” Stevens is chairman of the Senate Appropriations Committee, where he can influence
funding for projects proposed by individual Senators. /d.
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well-educated decision regarding whether oil drilling in ANWR
would be prudent.

I. BACKGROUND

A. HISTORY OF THE ANWR AND OIL EXPLORATION IN ALASKA

The ANWR lies on the North Slope of Alaska along the
Arctic coastline.® Interest in the oil resources of northern
Alaska arose in the early 1900’s with reports of surface oil
seepage along the arctic coast east of Point Barrow.* In 1923,
the United States (“U.S.”) Navy established the twenty-three
million-acre Naval Petroleum Reserve No. 4 in northwestern
Alaska to ensure a supply of oil for future national security
needs.” During World War II, the entire North Slope of Alaska
was withdrawn from entry under the public land laws, prohib-
iting commercial oil, gas, or mineral leasing and securing the
exclusive control of the land for military purposes.® That area
was later renamed the National Petroleum Reserve-Alaska
(“NPR-A”), the area underwent extensive government-
sponsored exploration for oil and gas during the 1940-1950%s.°

During post-war construction and increasing resource de-
velopment in Alaska, scientists became concerned about the
potential adverse effects on that region’s biodiversity and in-
herent natural value.” In 1952, government scientists con-
ducted a detailed survey of potential conservation areas in
Alaska." Their report identified that the undisturbed north-
east corner of Alaska as the ideal place to begin conservation
efforts.”? Two significant actions followed. First, in 1957, Sec-
retary of the DOI, Fred Seaton of the Eisenhower Administra-
tion, revoked the oil and gas leasing rights awarded to the U.S.

5 U.S. Fish & Wildlife Service, Arctic National Wildlife Refuge: Oil and Gas Issues, avail-

able at léttp://alaska.fws.gov/nwr/arctic/ issuesl.html pg. 1-2 (last visited Nov. 24, 2002).
Id

7 Id. See also Planet Ark News Search Results — World Environment News UPDATE: New
Study adds fodder to ANWR drilling debate by Chris Baltimore (May 20, 2002), available at
www.planetark.com/avantgo/dailynewsstory.cfm?newsid=16029 (last visited October 25, 2002).

8 See supra note 5.

°Id.

10 Id

'1d. at 2.

" Id.
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Military on twenty million acres of North Slope land.” Second,
Secretary Seaton designated ANWR’s 8.9 million acres of
coastal plain and mountains in the northeast of Alaska to pro-
tect its “unique wildlife, wilderness and recreation values.”"
These two political actions fostered the creation of a general
land use pattern for northern Alaska by reserving approxi-
mately forty-three million acres for multiple land uses includ-
ing oil and gas development, while establishing wildlife and
wilderness preservation for the northeastern corner."

In 1968, British Petroleum (“BP”) discovered the Prudhoe
Bay oil field, the vastest North American oil field, on state land
that it had leased from the U.S. government in 1959.' Since
that discovery, successful exploratory activities have made Alaska’s
North Slope famous for its rich oil resources.” Once extracted from
Prudhoe Bay, the oil is transported to the south-central Alas-
kan city of Valdez by the 800-mile Trans-Alaska Pipeline Sys-
tem where it is transferred to oil tankers.”” As the nation’s
dependence on fossil fuel energy steadily increased, the U.S.
government believed that oil reserves also existed in ANWR."

Congress has extensively debated the fate of the Range’s
alleged oil reserves for decades.” The U.S. House of Represen-
tatives passed legislation in 1978 and 1979 designating the en-
tire original Range, including the now contested Arctic coastal
tundra, as Wilderness.” The Senate’s version, however, re-
quired studies of wildlife and petroleum resources, and the po-
tential impacts of 0il and gas development within the northern
part of the Range.” Accordingly, the Senate postponed its de-
cision to authorize oil and gas development or establish a Wil-

P rd.

¥ 1d.

15

16 Id:

Y Id. See also Newswatch, News Q & 4, St. Louis Dispatch, July 29, 2001, at BS (state-
ments made by John Femy, Chief Economist of American Petroleum Institute). The 48-inch wide
Trans-Alaska pipeline, opened in 1977, has a capacity of transporting 2 million barrels a day, but as
of July, 2001 was only carrying about | million barrels a day. Most of the oil is carried by tanker to
refineries on the West Coast. The predominant motivation to move Alaskan oil to the West Coast
refineries is the decreased shipping costs and time as opposed to diverting it to Asia. /d.

'8 See supra note 5.
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derness designation.”? The differences between the Houses of
Congress were not resolved until the election of President
Jimmy Carter in 1980.* Following that election, the House
accepted the Senate amendments to the bill, H.R. 39, and
President Carter signed ANILCA into law.” ANILCA doubled
the size of the Range to a total of nineteen million acres, re-
named it the ANWR, and designated most of the original
Range as Wilderness.”

Section 1002 of ANILCA addressed the portion of the
original Range that was not designated Wilderness. This por-
tion of the original Range is now referred to as the “1002 Area”
and encompasses 1.5 million acres. ¥ Section 1002 of ANILCA
outlines additional information that would be necessary before
Congress could designate the area as Wilderness, or permit oil
development. Section 1002(a) and (i) specify that:

The main goal is to provide for a comprehensive and continu-
ing inventory and assessment of the fish and wildlife re-
sources of the coastal plain of the [ANWRY]; an analysis of the
impacts of oil and gas exploration, development and produc-
tion, and to authorize exploratory activity within the coastal
plain in a manner that avoids significant adverse effects on
the fish and wildlife and other resources . . .. Until otherwise
provided for in law enacted after the enactment date of this
Act, all public lands within the coastal plain are withdrawn
from all forms of entry or appropriation under the mining
laws, and from operation of the mineral leasing laws of the
United States.”

Consequently, Section 1002 prohibited the practice of min-
eral leasing until such time as the Secretary of the Interior
could make a recommendation to Congress, based on compre-
hensive studies, that oil exploration in the area will not pose

B,

24

% Id. See also H.R. Res. 39, 96th Cong. (1979) (enacted).

% See supra note S5 at 3. See also USGS maps of the area, available at
www.geology.cr.usgs.gov/pub/fact-sheets/fs-0028-01/fs0028-01.htm (last visited Nov. 24, 2002).

Y See supra note 5 at 3. See also Alaska National Interest Lands Conservation Act, Pub. L.
No.96-487, § 1002 (codified as 16 U.S.C. § 3142) (1980). See also USGS maps of the area, avail-
able at www.geology.cr.usgs.gov/pub/fact-sheets/fs-0028-01/fs0028-01.htm (last visited Nov. 24,
2002). .

%8 See supra note 5 at 5.
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significant adverse effects to wildlife.” At such time, Congress
could choose to follow the Secretary’s recommendation and en-
act law to permit drilling in the 1002 Area, or it could choose to
uphold the restrictions on oil and mineral exploration.*

Beginning in 1981, the U.S. Fish and Wildlife Service
(“USFW?”) conducted fish and wildlife baseline studies, as well
as geological studies of the 1002 Area.”’ Additionally, a private
exploration firm, funded by a group of o0il companies, conducted
seismic studies exploration along 1,400 miles of survey lines in
the area.” Several oil companies also independently conducted
geological studies in the area, including surface rock sampling,
mapping and geochemical testing.® Follow-up studies by the
United States Geological Survey (“USGS”) traced the impact of
the winter exploration program on fish and wildlife and their
habitats.*® Information gathered from the biological, seismic
and geological studies resulted in the compilation of the Legis-
lative Environmental Impact Statement (“LEIS”), which de-
scribed the potential impact of oil and gas development in the
1002 Area.”

In 1987, Department of the Interior submitted the LEIS to
Congress.” The report concluded that oil development and
production in the 1002 Area would have major effects on the
Porcupine Caribou herd and muskoxen, such as “widespread,
long-term change in habitat availability or quality which would
likely modify natural abundance or distribution of species.”
Moreover, additional study results performed by the USGS an-
ticipated moderate adverse effects for wolves, wolverine, polar
bears, snow geese, seabirds and shorebirds, arctic grayling and
coastal fish.* Along with the LEIS, Congress also received the
Secretary of the DOI’s recommendation that seemingly ignored
the results of the LEIS and authorized oil and gas leasing “that

)
30 Id.
31 Id.
32 Id
B H.
1.
31,
% 1d.
37 Id.
38 Id.

http://digitalcommons.law.ggu.edu/ggulrev/vol33/iss3/7
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would avoid unnecessary adverse effects on the environment in
the 1002 Area of the Refuge.”

Following the Exxon Valdez oil spill in 1989, Congress de-
cided not to act on the Secretary of the Interior’s recommenda-
tion to open the Refuge to oil and gas leasing.” Once again, in
1991, Congress opted to strike a provision to open the Arctic
Refuge to exploration from the National Energy Policy Act.”
Only four years later, Congress passed budget legislation that
included a provision to allow drilling in the Refuge, but Presi-
dent Clinton vetoed the bill hoping to protect biological and
wilderness values.*

In sum, ANWR and its 1002 Area have spurred conten-
tious debates for decades given that they are unique regions for
many reasons. Most noteworthy, the entire Refuge is the only
area on Alaska’s North Slope where Congress has specifically
prohibited petroleum development.” The remaining portions
of the region are available for oil and gas development through
administrative decisions made by various agencies’ personnel.*
The Secretary of the Interior is responsible for decisions related
to the NPR-A and the Beaufort Sea, whereas the Commissioner
of the Alaska Department of Natural Resources is responsible

- for state lands and waters.”® Furthermore, the 1002 Area ac-
counts for only ten percent of the total Refuge acreage, but in-
cludes most of the Refuge’s coastal plain and arctic foothill eco-
logical zones.” Consequently, this area is critically important
to the ecological integrity of the entire Arctic Refuge, providing
essential habitats for numerous internationally important spe-
cies such as the Porcupine Caribou herd and polar bears.”
The compactness and proximity of a number of arctic and su-
barctic ecological zones in ANWR provides for greater plant
and animal diversity than in other similarly sized land on
Alaska’s North Slope.” Finally, the Refuge, as a whole, is an

¥ 1
rd
M.
214
Brd at7.
“Id at7.
Y 1d.

46

71d at8.
“® 1.
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important part of a larger international network of protected
arctic and subarctic areas.” In Canada’s Yukon Territory, the
government and First Nations people protected the coastal
tundra and adjacent mountains by establishing Ivvavik and
Vuntut National Parks where oil exploration and production
are strictly prohibited.*

B. HOW MUCH RECOVERABLE OIL IS THERE IN ANWR?

The amount of recoverable oil in ANWR is in dispute.
There have been numerous studies conducted; yet all differ
when it comes to the amount of oil that is technically recover-
able from beneath the Refuge. Additionally, the studies vary in
regards to the degree of harm that oil exploration poses to the
wildlife and the natural environment of the area. This section
addresses the differing perspectives of the United States Gov-
ernment, drilling supporters and anti-drilling proponents.

1. The U.S. Government

In 1998, USGS updated its estimates of potential petro-
leum resources in the Refuge by re-analyzing the original seis-
mic data from 1984-1985 and combining it with more recent
data from seismic surveys and drilling in adjacent areas.”” The
USGS, relying on the revised report and recent oil prices, and
estimated that in 2000, assuming a price of twenty-four dollars
per barrel, there is a ninety-five percent chance of finding 1.9
billion barrels (“BBO”) of economically recoverable oil in the
1002 Area, a fifty percent chance of finding 5.3 BBO and a five
percent chance of finding 9.4 BBO, with a mean value of 7.7
BBO.” At prices less than sixteen dollars per barrel, there is

“Id.

® Id See also The First Nations homepage, available at http://www.first-nations.com (last
visited Sep.20, 2002). The First Nations of British Columbia refer to those people that can trace
their ancestry to the aboriginal people that inhabited the land that is now British Celumbia prior to
the arrival of Europeans and Americans in the late 18th century. These groups are commonty re-
ferred to by other names, including Aboriginals, Natives, Indians, Indigenous Peoples, and Indian
Bands. The term First Nations is now more commonly used to remove the misnomer of ‘Indians’,
which arose from the misconception by Columbus that he had landed in India. Id.

$'See supra note 5 at 5. See also USGS: USGS Study, Arctic National Wildlife Refuge, 1002
Area Petroleum Assessment, 1998, available at http://geology.cr.usgs.gov/ pub/fact-sheets/fs-0028-
01.fs-002801.htm. See also at http:/fusgs.gov/anwr/memo.html, pg. 2 (last visited Nov. 24, 2002).

%2 See supra note 5 at 5. See also USGS:USGS Study, Arctic National Wildlife Refuge, 1002
Area, Petroleum Assessment, 1998, available at hitp://geology.cr.usgs.gov/ pub/fact-sheets/fs-0028-
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reportedly no economically recoverable oil in the 1002 Area.”
The USGS attributed the increase in the amount of estimated
oil within the 1002 Area in part to improved resolution of re-
processed seismic data and geologic analogs provided by more
recent nearby oil discoveries.” Furthermore, the USGS pro-
jected that quantities of technically recoverable oil are not uni-
formly distributed throughout the 1002 Area.” They esti-
mated that most of the oil would exist in a series of accumula-
tions that exceed 100 million barrels.”® At the mean, nearly
eighty percent of the oil is thought to exist in the western part
of the ANWR 1002 Area, which is closest to existing infrastruc-
ture (pipelines).”

Although close to established oil production infrastructure,
the region of the 1002 Area, containing the highest estimated
amount of recoverable oil, is still thirty miles from the end of
the nearest pipeline and more than fifty miles from the nearest
gravel road and oil support facilities.” Thus, development in
1002 Area would require a large number of small production
sites spread across the Refuge landscape, connected by an in-
frastructure of roads, pipelines, power plants, processing facili-
ties, loading docks, dormitories, airstrips, gravel pits, utility
lines, and landfills.” Moreover, the commercial viability of a
discovery in 1002 Area depends upon the oil price, accumula-
tion size, recovery technology, and proximity to existing infra-
structure.®

The availability of water is also a consideration for com-
mercial viability.” Water is an essential ingredient to oil drill-

OLhtm (last visited Nov. 24, 2002). See also USGS 2000 updates and memo, available at
http://usgs.gov/anwr/memo.html, pg. 2, 6 (last visited Nov. 24, 2002).

3See supra note 5 at 5.

3 USGS: USGS Study, Arctic National Wildlife Refuge, 1002 Area, Petroleum Assessment,
1998, available at http://geology.cr.usgs.gov/pub/fact-sheets/fs-0028-01.f5-002801.htm. See also at
http://usgs.gov/anwr/memo.html, pg. 2 (last visited Nov. 24, 2002). See also USGS: Additional
Potential Development Scenarios for 1002 Area of ANWR and Supplemental Information Regarding
our Report Arctic Wildlife Coastal Piain Terrestrial Wildiife Summaries (April 4, 2002), available at
http://usgs.gov/ anwr/memo.html, pg.6 (last visited Nov. 24, 2002).

55 USGS: USGS Study, Arctic National Wildlife Refuge, 1002 Area, Petroleum Assessment,
1998 at 6.

*Hd.

i,

38 See supra note 5 at 9.

* 1d.

“See supra note 54 at 6.

$1See supra note S at 9.
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ing; for the actual drilling as well as the development and con-
struction of ice roads.”” According to the Bureau of Land Man-
agement (“BLM”), a typical oil development range requires be-
tween eight and fifteen million gallons of water over a five-
month period.” If sufficient water is not available to build ice
roads, gravel is generally used.* As is the case with 1002
Area, water resources are sparse during the winter months.”
Within the entire 1002 Area, there is only close to nine million
gallons of liquid available for oil development.*  Such an
amount of water is sufficient for only the development and
maintenance of ten miles of ice roads.” Thus, full development
of the 1002 Area will likely require a series of permanent
gravel pads and roads.®

Economic analysis establishes the predicted cost of trans-
forming technically recoverable resources into producible
proved resources; that is, the minimum market price required
to find, develop, produce and transport oil to markets within
the lower forty-eight states, particularly West Coast markets.”
In sum, based on these estimates and current market informa-
tion there are nearly one million barrels of oil a day produced
from existing oil fields in the areas west of the Arctic Refuge
and new wells are brought on line each year.® Moreover,
given that present oil prices range between twenty to twenty-
five dollars per barrel and the U.S. imports about sixty percent
of the approximately nineteen million barrels of oil it consumes
each day, or seven billion barrels of oil per year, there is a fifty
percent chance of finding a nine-month supply of oil in the 1002
Area, at twenty-four dollars per barrel.”

During the spring of 2002, DOI Secretary Gale Norton or-
dered federal officials to expand leasing within the 9.6 million
acres of the NPR-A.” Just a few months later, the USGS an-

2 id.
4.
i,
 id.
€ 1d.
7 1d.

68

“1d.

" See supranote 5 at 5.
"id.

" See E&E Publishing — Greenwire: Drilling turns to NPR-4 (April 22, 2002), available at
www.eenews.net/Greenwire last visited (Nov. 24, 2002).

http://digitalcommons.law.ggu.edu/ggulrev/vol33/iss3/7
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nounced that there were higher oil estimates in the NPR-A re-
serve than once previously concluded.” The USGS increased
its estimate of crude oil lying beneath the NPR-A to 9.3 BBO
from 2.1 BBO in 1980, when it conducted its last survey.” The
agency also noted that at current oil prices, more oil could be
pumped from ANWR than the NPR-A." This assumes, how-
ever, that market prices are below thirty-five dollars per barrel,
and at prices above thirty-five dollars per barrel, the two areas
would have roughly the same amount of recoverable oil.”
Moreover, this new estimate does not mention the technical
difficulties that were previously discussed (including scarce
water resources, small pockets of oil, sensitive habitat, etc.)
present in ANWR and absent in the NPR-A. Consequently,
environmental groups complained that the new government
report relied on economics, not technology, to emphasize
ANWR’s exploration attractiveness.” These groups pointed
out that by using the alternative standard of “available drilling
technology” as a measure, the NPR-A would come out ahead of
ANWR by about 1.6 BBO.” Moreover, the USGS Survey meas-
ured the ANWR oil value in 1996 dollars, while using 2001 dol-
lars to measure the NPR-A oil value.”

2. Drilling Supporters

Support for drilling within ANWR stems primarily from oil
and gas lobbying groups, oil companies, and privately funded
research groups. Examples of advocates of drilling in ANWR
include the Oil Industry, the American Petroleum Institute
(“API”), The Teamsters, the Department of Energy (“DOE”) and
Arctic Power. Many of the supporters of drilling in ANWR
have conducted studies or have cited figures that yield much
higher estimates of recoverable oil in the 1002 Area. For ex-
ample, API’s study projected that there was a baseline of about
ten million barrels of 0il under ANWR’s coastal plain, equal to
about 1.4 million barrels per day over a twenty-year period

7 See supra note S.
" 1d.
" Id.
" 1d.
7 1d.
" Id.
79 Id
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(with a two million barrels per day peak).” In addition, API
estimated that opening the Refuge to oil exploration would cre-
ate 750,000 U.S. jobs.*

Another pro-drilling advocacy group, the Teamsters, al-
though not vehemently involved in the numbers game, appear
to agree with API’s figures regarding the amount of recoverable
oil in the 1002 Area. However, the Teamster’s leader in the
campaign to open ANWR, Jerry Hood, provided job estimates
different from those provided by API. Hood stated that job
creation studies provided by the DOI during the Clinton Ad-
ministration, as well as University of Pennsylvania’s Wharton
School of Business, predicted the creation of 250,000 and
735,000 jobs respectively.” Hood explained that by averaging
the two estimates, opening the 1002 Area would likely result in
close to 500,000 U.S. jobs. The Teamsters stand to directly
gain 25,000 jobs nationwide if ANWR is opened to oil drilling
because of Project Labor Agreements (“PLA”) inserted into the
House-passed Energy Bill (H.R. 4) by Hood himself.*

Some Democrats have complained that the PLAs directly
violate the Bush Administration’s decision in 2001 to do away
with such labor agreements.” Hood maintains, however, that
the Bush Administration’s policy to rescind such labor agree-
ments only applies to federally funded projects, not privately
funded projects, such as ANWR commercialization.”* Further-
more, Arctic Power stated that there was up to sixteen BBO of
recoverable oil in the 1002 Area of ANWR.” Similarly, it pro-
jected that sixteen BBO would equal thirty years of Saudi Ara-
bian oil imports to the U.S.* This figure has been relied upon

% See E&E Publishing - Greenwire: Energy Policy: Oil Industry, Enviros Clash on ANWR
Job Projections (Aug. 10, 2001), available at www.eenews.net/Greenwire (last visited Nov. 24,
2002).

S 1d.

2.

“1d.

¥ 1d.

¥ 1d.

% Id.

¥ See Arctic Power: Worried about Fuel Prices? ANWR equals 30 years of Saudi Oil (April
1, 2001)s,savailab1e at www.anwr.org/features/ctoohey.htm (last visited Oct.5, 2002).
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by other advocates of ANWR drilling such as U.S. Senator Zell
Miller (D-Georgia).”

These conflicting studies conducted by the USFW, USGS
and API, exemplify the complicated nature of the debate sur-
rounding the Bush Administration’s proposed Energy Legisla-
tion (H.R. 4) and the specific provision to open the 1002 Area of
ANWR to oil exploration. The debate rages on, and given that
each interested party is fixed in their position, it has been diffi-
cult to reach an agreement that satisfies a vast range of com-
peting interests. Interested parties include the pro-drilling
Bush Administration, members of the House and Senate, the
DOI, the oil industry, API, the Teamsters, the Inupiat Eskimos
the anti-drilling contingency lead by USWF, Environmental
Groups, the Gwich’in Indians members of the House and Sen-
ate, and the Canadian government.

I1. DISCUSSION

A. LEGISLATIVE HISTORY OF THE ENERGY BILL AND THE
CONGRESSIONAL DEBATE OVER OIL DRILLING IN ANWR

The most apparent goals of the Bush Administration in-
clude creating a comprehensive energy bill, ensuring that Iraq
complies with the United Nations weapons inspectors and does
not harbor weapons of mass destruction, and endorsing a long-
term war to end terrorism once and for all. These three goals
collide when addressing the issue of oil drilling in ANWR. For
drilling proponents, a comprehensive energy bill must include
oil exploration in the 1002 Area of ANWR, especially in light of
the September 11” terrorist attacks.”

Proponents allege that drilling in the area will finally wean
the U.S. off of Middle Eastern oil.”" For anti-drilling advocates,

¥ Id. See also Arctic Power: Zell Miller rips Washington “bribery” (Jan. 15, 2002), avail-
able at www.anwr.org/features/ctoohey.htm (last visited Oct. 15, 2002).

% See Arctic Power: Stevens States that Iraq is using Oil as a Weapon against the U.S.
(April 8, 2002), available at www.anwr.org/features/stevens-irag.htm (last visited October 15,
2002). See also supra note 74. See also Speech of Honorable Roger Wicker, Representative of
Mississippi (Aug. 1, 2001), available at www.thomas.loc. gov/cgi-bin/query/D?r107:3./temp/~r107
vikBv3 (last visited Nov. 1, 2002). See also Verbatim Transcript of Committee Hearing of the
House of Representatives Resources subcommittee on Energy and Mineral Resources, Feb. 14,
2002, 2002 WL 235331 (F.D.C.H.), pgs. 4-7.

M See supra note 87.
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however, a comprehensive energy bill must oppose drilling in
ANWR because it is inherently valuable as one of the last pris-
tine areas in the United States.”” The anti-drilling contingency
proposes an energy legislation package that mandates alterna-
tive and renewable energy sources to fundamentally decrease
the U.S.’s dependence on foreign, especially Middle Eastern,
0il.” This dichotomy created a split between the House of Rep-
resentatives and the Senate during the 107" Congress regard-
ing energy legislation that is discussed herein.”

1. The House of Representatives Stance on H.R. 4 and the Key Players

H.R. 4, also known as Securing America’s Future Energy
Act of 2001 (SAFE Act), is “[a]ln act to enhance energy conser-
vation, research and development and to provide for security
and diversity in the energy supply for the American people,
and for other purposes.”™ Representative W. J. (Billy) Tauzin
(R-LA) and co-sponsors Representative James Hansen retired
Chairman of the House Resources Committee (R-UT) and Mi-
chael Oxley (R-OH) introduced H.R. 4 on July 27, 2001.%

The original version of H.R. 4 included provisions to allow
oil drilling in ANWR.” Throughout H.R. 4’s legislative history
in the House, some representatives proposed Amendments to
lessen the potential significant adverse effects that oil explora-
tion poses to the wildlife and the environment.” Most notable
are Amendment 296 and 297, sponsored by Rep. John Sununu
(R-NH).® Amendments 296 called for the federal share of
ANWR royalties from oil and gas leasing and operations to be
used for the Renewable Energy Technology Investment Fund

*2See Speech of Honorable Patsy T Mink, Representative of Hawaii, (Aug. 1, 2001), avail-
able at www.thomas.loc.gov/cgi-bin/query/D?r107:1./temp/~r107vjikBv3 (last visited Nov., 2002).
See also E&E Publishing — Greenwire: Enviros Ask Congress to investigate Interior over withheld
info (Oct. 31, 2001). See also Senator Liberman’s comments about ANWR’s ecological value of
ANWR.

P Id,

%4 See E&E Publishing — Greenwire: Enviro Policy: ANWR drilling, energy exploration, le-
gal changes back in play (Nov. 18, 2002), available at www.eenews.net/ Greenwire (last visited
Nov. 24, 2002).

% See supra note 1.

% 1d.

7 1d,

% 1d.

% 1d,

http://digitalcommons.law.ggu.edu/ggulrev/vol33/iss3/7

14



Pasquinelli: The ANWR Drilling Debate Continues

2003] THE ANWR DRILLING DEBATE CONTINUES 517

and Royalties Conservation Fund."” Amendment 297 proposed
a 2,000-acre limitation on the total surface area available for
oil and gas production operations on ANWR’s Coastal Plain."”
The House approved both amendments and added them to the
final House bill that passed by 240 votes to 189 votes on Au-
gust 2, 2001.'"

Wlth the House in support of drilling in ANWR, the Senate
represented the final hurdle. Passage of the SAFE Act, which
would lead to oil exploration activities in the 1002 Area, re-
quired Senatorial approval.'” The Senate received H.R. 4 for
consideration the same day it passed through the House.'®

2. Senatorial Key Players

Because of the influx of legislation resulting from the ter-
rorist attacks of September 11, 2001, the Senate was unable to
address the SAFE Act on the floor.'” Instead, House Resources

% Jd. See also Department of Energy homepage, available at www.fe.doe.gov/ pro-
gram_reserves.htm. Royalties in general: The DOI usually collects royalties from oil and gas com-
panies drilling on federal lands in the form of money. However, the DOI began a pilot program a
few years ago, to take payment in the form of actual oil and gas instead of money, also known as
royalty in kind (RIK) (Royalty oil is owed to the U.S. government by operators who acquire leases
on the federally-owned Outer Continental Shelf. Under current law, federal ownership ranges from
12.5 percent to 16.7 percent of the oil produced or sold from federal leases. The MMS is responsible
for collecting royalties. MMS has traditionally collected royalties from federal oil and gas leases in
cash, but, in 1998, it started testing the effectiveness of collecting royalties “in kind” - or in other
words, acquiring the crude oil itself, See also 30 U.S.C. §226: Minerals Land and Mining, Lease of
Qil and Gas Lands. The House bill encouraged the RIK practice, while the Senate bill directs the
President to use the royalties in kind to fill the Strategic Petroleum Reserve (The Strategic Petroleum
Reserve is a U.S. Government complex of four sites created in deep underground salt caverns along
the Texas and Louisiana Gulf Coast that hold emergency supplies of almost 600 million barrels of
crude oil. This is America’s “first line of defense ” against a cutoff in oil supplies. Emergency re-
serves of home heating oil are also maintained in commercial tank farms in the Northeast. The RIK
program did not generate as much revenue as anticipated, because once the government receives
RIK, it has to transport the oil or gas, refine it and either store it or bring it to market. /d. See also
E&E Publishing — Greenwire: Energy Policy: ANWR debate dwarfs other production incentives in
energy (Feb. 15, 2002), available at www.eenews.net/Greenwire (last visited Nov. 24, 2002).

1% See supranote 1.

102 Id

19 See News from Congressman James V. Hansen: New Concern over Levels of U.S. Qil Re-
serves Underscores Need for Increased Domestic Production, Hansen Calls on Senate 1o Swifily
Pass Energy Bill that Includes ANWR (September, 2001), available at www. house.gov/resources
/press/2001/2001_1001oil.htm (last visited Nov. 1, 2002).

194 See supra note 1.

19 Id. See also News from Congressman James V. Hansen: New Concern over Levels of
U.S. Oil Reserves Underscores Need for Increased Domestic Production, Hansen Calls on Senate to
Swiftly Pass Energy Bill that Includes ANWR (September, 2001), available at www.house.gov
/resources/press/2001/2001_1001oil.htm (last visited Nov. 1, 2002). See also, News from Con-
gressman James V. Hansen: Resource Chairman James V. Hansen Calls on Senate to Promptly

Published by GGU Law Digital Commons, 2003

15



Golden Gate University Law Review, Vol. 33, Iss. 3 [2003], Art. 7

518 GOLDEN GATE UNIVERSITY LAW REVIEW [Vol. 33:3

Committee Chairman and co-sponsor of H.R. 4, Representative
James Hansen, urged the Senate to act quickly to decrease
America’s dependence on oil from countries whose governments
are unstable and unreliable.'” Representative Hansen pointed
out:

The oil we could get from ANWR would replace what we are
getting from unfriendly governments. It’s time to stop dema-
goging. It’s time to stop pushing political agenda and posing
for cameras. It’s time to come together — Republican and
Democrat — for the sake of our national security. Isay to my
friends in the Senate [a]ct now to give us an energy bill that
ensures this nation will be prepared and self-reliant as it can
be in its long war against terrorism . . . I can’t envision a set
of circumstances that more clearly underscores America’s
need to produce more of her own oil supply.'”’

Despite Rep. Hansen’s plea to accelerate the energy de-
bates, it was not until April 2002 that the Senate discussed
H.R. 4 on the Floor.'” Even then, H.R. 4 discussion was
amidst other Senatorial bills proposed as amendments to the
House energy legislation.'” One such proposed amendment is
Senate bill S.517, the National Laboratories Partnership Im-
provement Act of 2001 that is also known as the Energy Secu-
rity Policy Act."®  Senate Energy and Natural Resources
Committee Chairman, Jeff Bingaman (D-NM) and co-sponsors
Senators Mike Crapo (R-ID), Pete Domenici (R-NM) and Patty
Murray (D-WA) proposed Senate bill S.517.""" The bill author-
izes funding for the Department of Energy to enhance its mis-
sion areas through technology transfer and partnerships for
fiscal years 2002 through 2006."" The number of proposed
amendments to S.517 alone is astounding and the majority of

Pass an Energy Bill for Sake of National Security (Sep.25, 2001), available at http://www house.gov
/resources/press/ 2001/2001_0925hansenenergy.htm (last visited Nov. 1, 2002).

1% /4. Iraq was one of the governments that Representative Hansen was referring to since
Iraq is suspected of supporting the Aug.11, 2001 terrorists and the U.S. is dependent upon Iraq for a
significant amount of oil. /d.

107 Id

19 See supra note 1. The Senate, however, discussed $.517 on the Senate Floor in February
2002. 1.

109 Id

"0 14, See also supra note 2.

1 IIC{.

uz gy
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them are not relevant to this discussion. Consequently, after
almost three months of debates on the Senate Floor, the Senate
passed H.R. 4 in lieu of S.517 on April 25, 2002. In other
words, S.517 and amendment 2917 replaced all text of the
House version of H.R. 4 except for the enacting clause."” The
revisions incorporated into the House version of H.R. 4, were
the final adaptations of the Senate Energy Bill, otherwise
known as the Energy Policy Act of 2002.'"

The final bill did not explicitly address oil drilling in
ANWR because the issue was not fully resolved, although the
majority of Senators during 107" Congress opposed the propo-
sition of oil drilling in ANWR."® Moreover, despite the absence
of ANWR oil drilling and exploration provisions in the final
version of the energy legislation, in effect, the Senate bill codi-
fies the prohibition of oil exploration in ANWR in accord with
ANILCA." Under ANILCA, unless another law was enacted
after 1980, all public lands within the coastal plain of ANWR
are to remain withdrawn from all forms of entry or appropria-
tion under the mining laws and from operation of the mineral
leasing laws of the United States.'"’

A number of Alaskan Representatives and Senators ada-
mantly pushed to open the 1002 Area of ANWR to oil drilling,
namely Senators Frank Murkowski (R-AK) and Ted Stevens
(R-AK) and Representative Don Young (AK)."®* These Con-
gressmen’s vehement advocacy for oil drilling in the 1002 Area
of ANWR stems from the fact that their political future, “is di-
rectly linked to their ability to promote legislation that meets
the economic needs of the state they represent.”’ As such, the
intimate connection between Alaska’s revenue and oil extrac-
tion activities ensures that the Congressmen’s decisions re-

113 J/ d

" 1d. See also 65 Cong, Rec. $885-888 (2002). Amendment 2917 was proposed by Sena-
tors Tom Dachle (D-SD) and Jeff Bingaman (D-NM), available at www.senate.gov/~bingaman/
mediaﬁllti?/s.am.29 17.wpd (or pdf format) (last visited Nov. 1, 2002). Id.

.

1 See supra note 27 at § 1003.

7 1d. at § 1002 (6)(i).

18 See University of Connecticut: Arctic National Wildlife Refuge Special Report, White
House, Congress and the State of Alaska Section pg. 1, available at www.arcticcircle.uconn.edu
/AN WRl/;'agnmgov.html (last visited October 5, 2002).

Id.
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garding oil drilling in the 1002 Area of ANWR are significantly
influenced.™

One example of this intimate connection between revenue
and oil extraction is Prudhoe Bay.”” The Prudhoe Bay oil field
is located on lands owned by the state. In the first twenty-five
years following its discovery, the proportion of the state budget
that utilized petroleum reserves rose from an average of twelve
percent to over ninety percent.”” Presently, the figure has
stabilized at approximately eighty-five percent.'” Moreover,
Alaskans do not pay income tax or statewide sales tax, due to a
twenty-five billion dollar permanent fund established with new
oil wealth in 1977 that has also allowed Alaskans to collect
yearly payouts of up to $1,900 per year as residents of the
state.” With oil production down and budgetary shortfalls,
Alaskans face severe cutbacks of these benefits.'”

Alaskans will ensure continued retention of their financial
benefits if oil leasing, development, and production occur in
ANWR.'"” Revenues from bonuses, rents and royalties, as well
as from sales of gravel and water, could generate billions of
dollars for the federal and native landowners.”” Peak annual
royalties alone might range from $200 million to $2.5 billion,
followed by declining revenues for thirty-fifty years.'” The al-
location of these revenues between the state and the federal
government could be one of the most contentious issues if de-
velopment legislation passes.'®

Although ninety percent of the federal share of revenues
would pass to Alaska under the Mineral Leasing Act, H.R. 4
and S.388 specify an alternative disposition of revenues; a
fifty/fifty split between the federal and state government.'

120 [d.

121 Id

122 g

123 ]d

124 See supra note 72.

125 1d,

1% See M. Lynne Bernhard A. Gelb, and Pamela Baldwin, /BI10073 The Arctic National
Wildlife Refuge, The Next Chapter, American Law Division, National Council for Science and the
Environment, Resources, Science and Industry Division (updated Aug. 1, 2001), available at
www.arcticcircle.uconn.edu/ANWR/anwrdebate. html (last visited Jan. 10, 2003). This is a link from
Umversnty of Connecticut website.

71d

128 d

129 Id

130 Id
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Alaska has indicated that they will dispute any revenue distri-
bution scheme that deviates from the ninety/ten spilt that
Alaska is entitled to under the Minerals Leasing Act.” It has
been argued, however, that the ninety/ten split was intended to
put Alaska on par with other states’ shares under the Minerals
Leasing Act, and that Congress has at times prescribed other
disposition of revenues specifically for the NPR-A.'"* A federal
claim’s court held that Congress has the authority to alter the
ninety/ten revenue distributions in Alaska v. United States.'”
Given Alaska’s reliance on revenue from state owned pe-
troleum-producing property and the jobs generated from the
industry as a whole, Congressmen Young, Murkowski and Ste-
vens have worked closely with oil companies and lobbyists,
such as Arctic Power, to gain public support for oil exploration
in the Arctic Refuge.” These efforts led to bills proposed in
Congress, the support of Alaskan businesses, and even a 1995
Alaska Federation of Natives (“AFN”) vote of nineteen to nine
in favor of opening the Arctic Refuge to oil exploration.”” The
Gwich’in strongly opposed Arctic Refuge oil exploration because
they depend on the caribou herd for subsistence and believe,
along with anti-drilling advocates, that the caribou’s habitat

will be adversely affected by oil exploration activities.'*
131 Id
132 I d.
:33 Id. See also Alaska v. United States, 35 Fed. Cl. 685, 701 (1996).
4 1d.
B Jd  See also Alaska Federation of Natives home page, available at

www.nativefederation.org/frames/background.html (last visited Sept. 15, 2002). “The Alaska Fed-
eration of Natives was formed in October 1966, when more than 400 Alaska Natives representing 17
Native organizations gathered for a three-day conference to address Alaska Native aboriginal land
rights, From 1966 to 1971, AFN worked primarily to achieve passage of a just and fair land settle-
ment. On December 18, 1971 the Alaska Native Claims Settlement Act (ANCSA) was signed into
law. In the early and mid 1970 s, AFN provided technical assistance to help Alaska Natives imple-
ment ANCSA and set up the corporations mandated by the act. Since then, AFN has evolved to
meet the changing needs of Alaska Natives and respond to new challenges as they emerge, working
to address and protect Native interests at the state and federal levels. AFN was instrumental in the
development and passage of federal laws including the Alaska National Interest Lands Conservation
Act of 1980, and the 1987 Amendments to ANCSA (the “1991 legislation”). At the state level,
AFN plays an active role in the legislative process, promoting laws, policies and programs in areas
such as health, education, resource development, labor and government. In the late 1980's, AFN
turned its attention to social, tribal and economic issues.” /d.

8 See supra note 126. See also Old Crow’s Official website, available at
www.oldcrow.yk.net (last visited Jan. 24, 2003).The Gwich’in First Nation extends throughout the
Yukon Territory and the Arctic Slope area of Alaska. For thousands of years, their ancestors have
used and continue to use the land and its natural resources. The Gwich'in rely heavily on the land
and the Porcupine Caribou Herd for food, shelter, and medicines. /d.
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With such strong advocacy efforts put forth by the pro-
drilling contingency, the Joint House-Senate Conferences,
which commenced in September 2002, were created to help ad-
dress the unresolved prospect of oil drilling in ANWR.” The
Conferees appointed from the Senate were: Senators Baucus
(D-MT), Bingaman (D-NM), Breaux (D-LA), Campbell (R-CO),
Craig (R-ID), Domenici (R-NM), Grassley (R-IA), Hollings (D-
SC), Jeffords (R-VT), Kerry (D-MA), Lieberman (D-CT), Lott
(R-MS), Murkowski (R-AK), Nickles (R-OK), Reid (D-NV),
Rockefeller (D-WV), and Thomas (R-WY).'"® Of the seventeen
Senators appointed as negotiators, Senator Jeffords and all
Democratic Senators, except John Breaux, voted against drill-
ing in ANWR.'"” Thus, nine of the negotiators voted in favor of
drilling in ANWR and only eight against the drilling."’ As for
representation by the House, there are over forty-five House
Conferees.'”! There are a greater number of House Conferees
because many are appointed only for consideration of particu-
lar sections of H.R. 4.'#

In sum, the negotiations that have taken place between
members of the House and Senate, although relatively ineffec-
tive to date, will ultimately be critical in determining the fate
of the controversial H.R. 4 Bill and its ultimate impacts on
ANWR." Although at this juncture we do not know how Con-
gress will rule, it is important to address the various factors
that have influenced them thus far in order to better under-
stand the possible outcomes.

37 See supra note 1. Interview with Kira Finkler, Aide, Senate Energy & Natural Resources
Committee, Washington D.C (Aug. 24, 2002). She explained that the majority of the 107" Senate
was anti-drilling in ANWR. She also mentioned that the House-Senate Conferees would resume
discussion around Aug2002 through the conferees on both sides of the issue. See, e.g.,
www.senate.gov/~energy/.

138 See supra note 1. See also www.energy.senate.gov/legislation&docs/pdf/107-2/energy _
bill/conferees.htm (last visited Nov. 1, 2002).

139 See Planet Ark News Results — World Environment News: Arctic Drilling may get a
Second Chance in Congress by Tom Doggett (May 6, 2002), available at www.planetark.com/
avamgo{c}gilynewsstory.cfm?newsid=15807 (last visited October 25, 2002).

Id.

3 HR. 39, 108" Cong. (2003). See also supra note 94. In essence, H.R. 4 died in the Con-
ference Committees at the end of the 107" Congress. This said, analysis of the previous Congress’
actions is instructive given the multi- decade long debate surrounding ANWR. Currently, in the
108" Congress, Representative Don Young (AK) introduced H.R. 39, The Arctic Coastal Plain
Domestic Energy Security Act of 2003 that proposes drilling in the Coastal Plain of ANWR.
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B. THE DOI’s POSITION REGARDING OIL DRILLING IN ANWR

The DOI is comprised of eight bureaus: the USFW, Na-
tional Park Service, Minerals Management Service (“MMS”),
Bureau of Land Reclamation (“BLR”), Bureau of Indian Affairs,
Office of Surface Mining, BLM and USGS."* The primary bu-
reaus within the DOI pertinent to this discussion are the
USGS, USFWS, BLM and MMS. The DOI is considered the
nation’s principle conservation agency.'”

The DOI’s mission is “to protect and provide access to our
Nation’s natural and cultural heritage.”* The DOI commits
itself to facilitating appropriate commercial use and develop-
ment of federally managed natural resources in an environ-
mentally sound manner."” To accomplish this goal, the DOI
encourages the preservation of diverse plant and animal spe-
cies and protection of the habitats critical to their survival."*
However, in order to continue activities for the preservation
and protection of natural resources, the DOI uses revenues
generated from commercial use of natural resources.”® For
example, the DOI raises more than six billion dollars in reve-
nues annually from energy leasing (including oil, gas and coal),
mineral leasing, grazing, timber, recreation, and land sales of
federally owned land.”” Therefore, DOI is in a difficult posi-
tion regarding the ANWR debate because it is charged with
conflicting responsibilities. The DOI has the duty to promote
the conservation of the natural resources owned by the federal
government, but it also has the responsibility of managing
commercial use and development on the very same lands."'

1. Traditional Role of The Secretary of the DOI and the Regional Direc-
tor of the USFWS in the ANWR Oil and Gas Exploration Permit Process

The purpose of Title 50 of the Code of Federal Regulations,
Section 37.1, et seq., is to ensure that the Secretary of the DOI,

1% See generally DOI webpage, available at http://www.doi.gov (last visited Nov. 15, 2002).
145
Id
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or his/her authorized representative, implements the require-
ments of Section 1002(d) of ANILCA."™® In accordance with
Section 1002(d), the Secretary must establish guidelines gov-
erning surface geological and geophysical exploration for oil
and gas within the coastal plain of the 1002 Area of ANWR.'®
For the purposes of this statute, “exploratory activities” in-
cludes surface geological exploration or seismic exploration con-
ducted on the coastal plain.’™  Accordingly, “exploratory
activities” also encompass all related activities, such as surface
use of refuge lands and any logistics employed in furtherance of
oil and gas exploration.'”

As aforementioned, Section 1002 of the ANILCA, “man-
dates an oil and gas exploration program for the refuge’s
coastal plain.”” The program culminates via a report to Con-
gress."” The report must contain, among other things, the
identification of those areas within the coastal plain that have
oil and gas production potential and an estimate of the volume
of oil and gas concerned.” Regarding interaction with natural
resources, the report must also contain the description of the
wildlife, its habitat, and other resources that are within the
areas identified, as well as an evaluation of the adverse effects
that the exploration will have on the Refuge’s resources.'” The
objective of this program is to ascertain the best possible data
and information concerning the probable existence, location,
volume, and potential for further exploration, development,
and production of oil and gas within the coastal plain without
significantly adversely affecting the wildlife, its habitat, or the
environment and without unnecessary duplication of explora-
tory activities.”” In sum, these regulations set forth the re-
quirements and procedures for obtaining authorization for con-
ducting exploratory activities."”’ Additionally, the regulations

152 See 50 CFR § 37 et. seq. (2002).
153 Id

4 1d. at § 37.2(g).

155 Id

S 1d at § 37.1.

157 Id.

18 1y

19 14

160 1 d.

11 Id. See also 50 CFR § 37.45. “The USGS may at any time apply for a special use permit
to conduct exploratory activities, by submitting an exploration plan pursuant to the same require-
ments as other applicants. No plan submitted will be approved unless: 1. No other person has sub-
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outline the procedures for submitting the resulting data and
information to the DOI for evaluation.'®

As written, Title 50 awards the Secretary of the DOI and
the Regional Director of the USFW, or his/her authorized rep-
resentative, a great deal of discretion in approving oil and gas
exploration activities in the 1002 Area.'® As aforementioned,
the primary duty of the Secretary is to ensure that exploratory
activities do not, “significantly adversely affect the refuge’s
wildlife habitat, or the environment; unnecessarily duplicate
exploratory activities if the permittee or another permittee;
and unreasonably or significantly interfere with another per-
mittee’s activities.”® Sections 37.21 and 37.22 describe the
application requirements and the role of the Regional Director
in approving exploratory plans for the 1002 Area.'®

The Regional Director shall approve an exploratory plan if
it satisfies the requirements of Section 37.21(c) and (d) and is
otherwise consistent with the Act, Section 1002 of ANILCA,
and regulations of this part." Section 37.21(c) and (d) insist
that the applicant describe an integrated program for explora-
tory activities such that it satisfies the overarching purpose of
the program, which is to ensure refuge resource preservation
and avoidance of duplicative exploratory activities.”” In addi-
tion, the proposal must contain evidence of the applicant’s
technical and financial ability to conduct integrated and well
designed exploratory activities in the arctic and subarctic envi-
ronment and a general description of the type of exploratory
activities planned.'® The applicant must also include alter-
nate methods and techniques, a schedule for the exploratory
activities proposed, a description of the type of equipment that
will be utilized, a hazardous substances control and contin-
gency plan within the proposal.’® Furthermore, the proposal

mitted a plan for the area involved which satisfies the regulations of this part and 2. The information
that would be obtained from the Survey is needed to make an adequate report to Congress pursuant
to the Act (section 1002 of ANILCA). All USGS contractors and subcontractors are subject to the
same re%ulations under Title 50.” Id.

62 Id

163 Id..

164 1 at § 37.11.

185 1d. at §§ 37.21 and § 37.22.

1 14, § 37.22.

57 1d, at § 37.21(c) & (d).

168 1d at § 37.21(d)(3) & (15).

19 14, at § 37.21(d)(3), (7), (9) & (10).
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must also include a general description of the anticipated im-
pacts that the proposed activities may have on the refuge’s
wildlife, a description of the proposed procedures for monitor-
ing the environmental impacts of the operation and its compli-
ance with all regulatory and permit requirements and such
other pertinent information as the Regional Director may rea-
sonably require.'”

As part of the authority granted under Section 37.21(c) and
(d), the Regional Director may approve or disapprove any ex-
ploration plan in whole or in part or may require, as a condi-
tion of approval, that an applicant conduct its exploratory ac-
tivities in an assigned area or jointly with other applicants to
make such modification in its exploration plan as he considers
necessary or appropriate.”” Within forty-five days or less of
approval of the exploratory plan, the Regional Director will is-
sue a special use permit that authorizes the permitee to pro-
ceed with the exploratory activities.'” If the exploration is
planned for an area within the allotted lands under the Alaska
Natives Claims Settlement Act, the Regional Director shall
seek the views of the native holders of the land for the purpose
of developing permit conditions designed to mitigate the effects
of such exploration on their interests."” If, on the other hand,
a request does not meet the approval of the Regional Director,
in whole or in part, the applicant can insist upon an informal
hearing in front of the Director of USFW." The Director’s de-
cision on the matter constitutes the final administrative deci-
sion of the Secretary of the DOL'”

These regulations, although thorough in the detailed re-
quirements necessary to acquire a special use permit for the oil

1M 1d at § 37.21(d)(11), (12), & (15).

" Id at § 37.22(a).

2 1d. at § 37.23(a).

'3 14, at § 37.23(b). See also Alaska Native Claims Settlement Act, 43 U.S.C. §§ 1611 and
1613 (1971). The Act calls for, “the State of Alaska shall be divided by the Secretary within one
year after December 18, 1971, into twelve geographic regions, with each region composed as far as
practicable of Natives having a common heritage and sharing common interests. In the absence of
good cause shown to the contrary, such regions shall approximate the areas covered by the opera-
tions of the following existing Native associations” §1606. “During a period of three years from
December 18, 1971, the Village Corporation for each Native village identified pursuant to section
1610 of this title shall select, in accordance with rules established by the Secretary, all of the town-
ship or townships in which any part of the village is located, plus an area that will make the total
selection equal to the acreage to which the village is entitled under section 1613 of this title.” Id.

174 See supra note 152 at § 37 22(c).

175 Id.
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and gas exploration in the 1002 Area, still allow for a great
deal of discretion on the part of the Secretary of the DOI and
the Regional Director of USFW.'™ Political and economic pres-
sures inevitably influence administrative decisions to issue
special use permits for oil exploration in the 1002 Area. The
next subsection addresses these political and economic pres-
sures plaguing the administrative agencies.

2. The DOI'’s stance on drilling in ANWR

As previously discussed, the Secretary of the DOI is
charged with carrying out the competing duties of preserving
the nation’s wildlife areas while managing commercial use and
development of such areas. As a result of political influences,
economic interests and environmental concerns, the Secretary’s
role can often become confused when an issue such as ANWR
arises.””” This confusion is further exacerbated by the DOI’s
implementation of the Bush Administration’s Management
Agenda for the nation’s lands."”® It is evident from President
Bush’s speeches and comments that he endorses an energy
package that includes fossil fuel exploration in ANWR."™
President Bush touts that ANWR exploration will create a vast
number of jobs for Americans while fostering American energy
independence.'” During a speech made in Alaska, President
Bush commented, “Listen, we need to be exploring for oil and
gas in ANWR . . . there is no doubt in my mind . . . that we can
find energy for America’s people and at the same time preserve
the beauty of Alaska.”'®

Bush'’s avid support for oil drilling is partially attributable
to the White House’s tight relationship with the energy indus-
try.” White House Chief of Staff, Andrew Card, former presi-
dent of the American Automobile Manufacturers Association,

176 Id.

'" See generally supra note 144,

1”8 1y

17 See, Planet Ark News Search Results — World Environment News: Bush routs Alaska
Refuge as a viable Energy Source (Feb. 15, 2002), available at www.planetark.com/avantgo/daily
newstory.cfm?newsid=14599 (last visited October 25, 2002). See also supra note 140,

180

Id.

181 See supra note 164.

182 See E&E Publishing — Greenwire: Energy Policy II: Qil and gas interests are prevalent
in Bush’s White House (April 22, 2002), available at www.eenews.net/ Greenwire (last visited Nov.
24,2002).
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lobbied against improving fuel efficiency and emission stan-
dards."™ Additionally, Secretary of Commerce, Don Evans
worked for Tom Brown Inc., a Denver oil and gas company, for
twenty-five years."™ Links to the energy industry are evident
in the outer ranks of the administration as well.'"® The DOI
and other agencies responsible for drafting environmental pol-
icy, like the Council on Environmental Quality, also have
members who previously worked with the energy industry.'
This said, it is apparent that the DOI as a whole, backs Bush’s
Energy Plan that calls for “environmentally sound” oil explora-
tion in ANWR.'"

The DOI’s support for drilling in ANWR is apparent from
comments made by Secretary Norton alluding that she will ask
President Bush to veto the energy bill that was in conference
committee during the months of September and October 2002 if
it does not ultimately call for opening ANWR to oil drilling.”®
Norton said that she would recommend the veto because she
feels that without ANWR drilling, the bill “does almost noth-
ing” to help the country’s energy policy.” Moreover, she com-
mented that, “[a]t this point, we really don’t see a lot is going to
significantly enhance the energy picture unless we take some
steps like ANWR.”

In addition, the DOI’s support for ANWR drilling resonates
through the testimony of Deputy Secretary of the Department,
dJ. Steven Griles, given during a DOI fiscal year 2003 budgetary
meeting of the Senate Energy and Natural Resources Commit-
tee on February 12, 2002."" Deputy Griles commended the
Administration’s efforts to restore natural areas by proposing
the largest DOI budget in history.”” Further, Deputy Griles

e

184 [d.

185 g

186 [ d

187 See supra notes 144, 179.

188 See E&E Publishing — Greenwire: Energy Policy: Without ANWR drilling, Norton seeks
Presidential veto (Sep.19, 2002), available at www.eenews.net/Greenwire (last visited Nov, 24,
2002).

189

190 g,

1! Senate Energy and Natural Resources Committee Meeting, (Feb. 12, 2002), Testimony of
Deputy Secretary of the Department of the Interior, J. Steven Griles, and Assistant Secretary for
Policy, Il\gzanagement and Budget, Lynn Scarlett, 2002 WL 222792 (F.D.C.H.).
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mentioned the $10.2 million budgetary increase for BLM en-
ergy-related activities, which encompasses an increase in the
number of oil and gas lease sales in the Alaska North Slope

outside of ANWR." The Deputy Secretary then recited a slew

of figures proclaiming that the U.S. is in dire need of domestic
energy to wean the country from the oil exports the country
depends upon.”™ This was a prelude to his recitation of the
DOI’s commitment to carrying out the President’s directives to
work with Congress on legislation authorizing the leasing of oil
and gas in the 1002 Area of ANWR.' Mr. Griles emphasized
that, “only the best available technology will be used and that
energy production activities have no significant adverse impact
to the environment in the 1002 area.”™™ Finally, Deputy Griles
stressed that the DOI is dually committed to energy develop-
ment and environmental conservation by stating “because of
advances in technology and in our enhanced understanding of
the ecology, we [DOI] believe we can develop ANWR’s resources
with very little long-term effect on its environment.” '’

The DOI’s support of oil drilling in ANWR is further evi-
denced by numerous complaints by anti-drillers that Secretary
Norton has withheld information, used pro-drilling produced
videos and misstated facts to the Senate Committee on Energy
and Natural Resources to bolster the argument in favor of oil
exploration.'” Most notable at this juncture is the accusation
by Representative Ed Markey (D-MA) that Secretary Norton
illegally used an industry-supported video to promote drilling
in ANWR.'" Representative Markey said that the law bans the
use of government funds “for publicity or propaganda purposes,
and for the . . . distribution or use of any . . . film presentation

193 14

194 See supra note 179.

195y 1

196 74

197 14

198 See E&E Publishing — Greenwire: ANWR: Enviros ask Congress to investigate Interior
over Withheld Info (October 31, 2001), available at www.eenews.net/ Greenwire (last visited Nov.
24, 2002). See also E&E Publishing — Greenwire: ANWR: Democrat accuses Norton of illegally
using video to promote drilling (April 12, 2002), available at www.eenews.net/Greenwire (last
visited Nov. 24, 2002).

1 See E&E Publishing — Greenwire: ANWR: Democrat accuses Norton of illegally using
video to promote drilling (April 12, 2002), available at www.eenews.net/ Greenwire (last visited
Nov. 24, 2002).
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designed to support or defeat legislation pending before Con-

2200

gress.
DOI spokesman, Mark Pfeifle, said that one of the agency’s

senior attorneys approved the video’s distribution to news out-
lets as well as its posting on the agency’s website.”” He fur-
ther mentioned that although industry-backed lobbyist group
Arctic Power produced the video, the state of Alaska provided
more than sixty percent of the video’s funding.*® The video
depicts the frozen, deserted tundra of ANWR in the winter
months in an effort to bolster pending legislation that would
allow oil exploration only during the winter.”® This is a sharp
contrast to videos produced by environmentalists that feature
ANWR’s vibrant wildlife during the spring and summer
months. Secretary Norton herself expressed that the envi-
ronmentalist’s videos do not accurately reflect the situation in
ANWR.*® She argues that it is on the barren coastal plain that
oil drilling will occur, not on the lush areas where caribou and
other wildlife thrive.”®  Representative Markey voiced his
main concern stating, “[tlhe [DOI] shouldnt be spreading oil
company propaganda any more than the Department of Energy
should be promoting Enron stock. "7

Although the DOI denies the accusations portraying the
agency as a pro-drilling sympathizer, it seems inevitable given
their conflicting responsibilities.”® Moreover, the DOI must
ensure that its policies coincide with President Bush’s desires
for U.S. energy independence at all costs.”” Accordingly, the
analogy most fitting for the DOI in the ANWR debate is that of
the two-headed giant. Both heads have reared themselves and
they must fight until the death to reach a conclusion. Unfortu-
nately, for ANWR’s sake it seems that the DOI did not have to
fight itself for very long to recognize its allegiance to the Bush

ZOOId
ZOI]d

202 d
203 1y
204 1y
28 74
206 ]d
w7 14

ZOSId

2 See generally supra note 179.
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Administration’s support for oil exploration activities in
ANWR.

C. ENVIRONMENTALIST 'S PAST EFFORTS TO CLEAN UP THE NORTH
SLOPE OF ALASKA AND THEIR CURRENT EFFORTS TO PREVENT
DRILLING IN ANWR

Environmental groups have played a huge role in the
ANWR debate and they are responsible for exposing the down-
side of the oil industry in the Prudhoe Bay.”* The oil industry
has destroyed thousand of acres of habitat, caused declines in
local wildlife populations, left hundreds of open pits containing
industrial wastes, spilled gallons of crude oil, diesel and toxic
chemicals into the water and pumped thousands of tons of air
pollutants into the fragile arctic environment.?"

1. Environmental Advocacy Groups Pressure Industry

Partly in response to criticism by environmental groups,
the oil companies on the North Slope invested in improving
their operation methods to minimize adverse environmental
impacts.” Still, innovations in the techniques and research
studies promoted by the oil companies to reduce damage to the
tundra and to foster restoration efforts have only been mini-
mally successful.”’ Environmental groups point to Chevron as
a prime example of limited success.” In 1986, Chevron drilled
an exploratory well on Kaktovik Inupiat Corporation lands
within ANWR, utilizing new techniques to reduce the impact of
the drill pad on vegetation.” Yet, fours years later, the USFWS
discovered during a reconnaissance visit, that only six percent
of the drill pad had any vegetation on it.”** As stated in a 1991
report done by the Natural Resources Defense Council
(“NRDC”), “there are almost 1,500 miles of roads and pipelines
as well as thousands of acres of gravel pads on the North
Slope” and “[e]ven if successful techniques are developed for

2% See supra note 118 at Environmentalists and the Oil Companies.
2t
Id.
n2 gy
us gy
214 Id

215

216 1d
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restoring these facilities, the economic feasibility of doing so
will remain a major issue.”?"’

Chevron’s 1986 results are an example of the oil industry’s
“dirty” legacy that environmentalists are desperately trying to
prevent from recurring in ANWR. Despite the numerous stud-
ies generated by API, Arctic Power and those endorsed by the
DOI that espouse figure upon figure that oil drilling and nature
can coincide, environmental groups know only too well that
they are half-truths at best.”® Environmental organizations
believe that even the most noble intentions by the oil industry
and other pro-drilling advocates cannot prevent an environ-
mental holocaust from occurring in ANWR if another spill like
the Exxon Valdez should occur.”® For this reason and many
others, environmental groups have been waging a litigation
war upon the pro-drilling advocates, challenging every move
theyzzronake towards opening up ANWR to oil exploration activi-
ties.

2. Environmental Groups Expose Political Leaders’ Biases

Most notably, the NRDC filed a lawsuit against Vice Presi-
dent Dick Cheney’s energy task force for the Energy Depart-
ment’s alleged failure to disclose, under the Freedom of Infor-
mation Act (“FOIA”), its participation in the formulation of the
Bush Administration’s energy plan.” The DOE lawsuit is a
way to investigate how immersed energy industry insiders are
in the formation of H.R. 4, the House-passed energy bill.”
NRDC attorney, Sharon Buccino insists that the public needs
to know who participated in developing the Administration’s
pro-industry energy plan.”” Furthermore, the FOIA request
seeks information to substantiate environmental groups’ suspi-
cions that senior DOI officials imposed a “gag order” on
USFWS employees to prevent them from giving information

217 Id

218 See generally id.

219 1d

20 See generally E&E Publishing — Greenwire: Energy Policy: DOE sued over Cheney en-
ergy task force FOIA request (Dec. 12, 2001), available at www .eenews.net/ Greenwire (last visited
Nov. 24, 2002). See also supra note 198.

22! See supra note 220.

222 1d

223 d
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directly to the public about ANWR.” Inside DOI employees
deny such allegations and claim that they sent documents to
their external affairs office because it is such a controversial
debate, they wanted to keep track of who was asking for
what.”

In addition to this litigation, several environmental groups
sent a letter to the Senate Governmental Affairs Committee
to ask the panel to exercise its oversight rights and investi-
gate whether the Interior Department was withholding
information on ANWR to enhance the pro-drilling argument.*”
The letter tracks reports that the USFW withheld two 1995
internal reports that found drilling in the 1002 Area of ANWR
could violate the International Agreement for the Conservation
of Polar Bears from Congress.” Public Employees for Envi-
ronmental Responsibility also claim that DOI Secretary Norton
withheld information from the Senate Energy and Natural Re-
sources Committee when asked to answer questions about
caribou activity in the 1002 Area.” Allegedly, Secretary Nor-
ton changed one of her answers from what USFW had informed
her and therefore misled the Committee.”” On her behalf, Sec-
retary Norton claims that it was a mistake and that she imme-
diately changed her answer upon discovery.”

Environmental groups are not backing down without an
extended fight. These groups fully understand the difficulty
nature has repairing itself once environmental damage occurs.
Consequently, environmental organizations refute the proposal
that oil drilling in ANWR and wildlife conservation “go hand-
in-hand.”" In order to end the U.S. dependence on foreign oil,
these anti-drilling proponents endorse mandatory increased
fuel-efficiency standards and increased investments into re-
newable sources of energy such as wind, solar and wave tech-
nology.**

224 Id

us

2 See supra note 198. These groups included Defenders of Wildlife, Earthjustice Legal De-
fense Fund, National Audubon Society, Natural Resources Defense Council, Sierra Club, U.S.
Public Interest Research Group and The Wilderness Society. Id.
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! See generally supra note 118,
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According to environmental organizations, drilling in
ANWR is not the answer to permanently reducing the U.S.’s
reliance on foreign oil supplies.”® They contend that a gradual
change in Corporate Average Fuel Economy (“CAFE”) from the
present 27.5 miles per gallon (“mpg”) to forty mpg will reduce
demand for oil by two million barrels a day by the year 2005.”*
This conservation measure will yield far more in oil savings
than can be produced in ANWR within the same time frame.”®
Additionally, anti-drilling advocates argue that imposing
higher prices on gasoline will reduce consumption of fossil fuels
in the U.S.* “There is a clear correlation between Europeans
buying gas-stingy cars and the fact that they pay three times
more than Americans do for fuel.”™ It appears that Ameri-
cans’ interest in fuel economy waxes and wanes in direct pro-
portion to the cost of gas.” During times such as the present,
where gasoline is available at low prices, conservation thoughts
seem to be nonexistent.” At best, the environmental organiza-
tions contend drilling in ANWR is a short-term and short-
sighted approach in an attempt to reach energy independence
and efficiency because other sustainable policies have not been
given priority such as solar and wind power.”*

MI. CRITIQUE

Having introduced some of the key players in the ANWR
debate and their conflicting roles, it is crucial to analyze
whether the political and economic pressures that exist are

likely to impede a congressional resolution regarding oil drill-
ing in ANWR.

233 Id.
234 Id

235
d
36 See Arctic Power: How fo Reduce Oil Imports (Jan. 8, 2002), available at
www.arzc]t7icpower.org/features/chicagotrib.htm (last visited Oct. 15, 2002).
Id.

28 4
239y g

M See generally supra note 114.
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A. INFLUENCING THE JOINT HOUSE-SENATE CONFEREES: MILITARY
ACTION IN IRAQ AND THE INCLUSION OF A GLOBAL CLIMATE PACKAGE

Since the ANWR issue was not fully resolved in April 2002,
when the Senate passed H.R.4 in lieu of S.517, joint House-
Senate conferees were appointed to debate the issue.*’ These
conferees included key players in the ANWR debate to date,
including proponent of H.R. 4, Representative Billy Tauzin (R-
LA), proponent of S.517, Senator Jeff Bingaman (D-NM), pro-
drilling advocate Senator Frank Murkowski (R-AK), and anti-
drilling voice Senator Joseph Lieberman (D-CT).”* Among the
appointed conferees there was a blend of pro-drillers and anti-
drillers.*® Of the Senate conferees, however, nine of the seven-
teen voted to open ANWR to oil drilling even though the Senate
ultimately adopted H.R. 4 without ANWR.**

Conferee support favoring drilling is troublesome in light
of the recent Congressional vote condoning, and actual occur-
rence of, U.S. military strikes in Iraq. As a result, Congress is
under enormous pressure to resolve the ANWR issue so that
the oil that can be produced there can offset the two billion
barrels of oil Iraq exports each day.* Pro-drilling conferees
have tried to compromise by making the refuge’s eastern
coastal plain near the U.S.-Canada border, where caribou give
birth, off limits to drilling in exchange for drilling in the other
areas of ANWR.*® The eastern coastal plain, under the pro-
drilling conferee’s compromise, would also receive protected
wilderness designation, as well as an additional 10.2 million
acres in other areas of Alaska.”’ Anti-drilling advocates, such

2! See supranote 1.

242 Id

3 g

M Id. See also supra note 139. See also Senate Energy & Natural Resources Committee
homepage, available at www.energy.senate.gov/legislation&docs/pdf/107-2/energy_bill/conferees.
htm. The nine conferees who voted to open ANWR to drilling included Republican Senators Frank
Murkowski (AK), Don Nickles (OK), Larry Craig (ID), Pete Domenici (NM), Ben Nighthorse
Campbell (CO), Craig Thomas (WY), Charles Grassley (1A), Trent Lott (MS) and Democrat John
Breaux (LA). The eight who voted against ANWR'’s opening included Democratic Senators Jeff
Bingaman (NM), Fritz Hollings (SC), John Kerry (MA), Joseph Lieberman (CT), Harry Reid (NV),
Max Baucus (MT), John Rockefeller (WV), and Independent James Jeffords (VT). Id.

23 See Planet Ark News Results — World Environment News: Republicans seek Arctic oil
drilling compromise by Tom Doggett (Sep.27, 2002), available at www.planetark.com/avantgo/daily
newssto“r)g,cfm?newsidﬂ7932 (last visited October 25, 2002),

Id.

M7 See supra note 245, See also 148 Cong. Rec. $9808-02, Comments by Senator

Murkowski, Wednesday, October 2, 2002. The designation of wilderness land in ANWR s eastern
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as Senators Bingaman and Lieberman, however, have said that
there would be “strong opposition” to such an ANWR drilling
compromise in the Senate.”*

The Iraqi conflict is not the only international issue pres-
suring lawmakers to consider opening ANWR to drilling. For
instance, in response to the growing concern over global cli-
mate change, Republican House lawmakers have proposed ac-
cepting a climate change package to reduce global warming
emissions from industrial facilities like power plants if Senate
Democrats would agree to drilling in ANWR.**® Representative
Tauzin, member of the House Resources Committee, hinted
that, “ [tlhe Senate very clearly wants to have climate change
in the bill. We very clearly on the House side want to see
ANWR (in the bill).”® Additionally, Tauzin hinted that
“horsetrading” among lawmakers is an important step to settle
major difference between the Senate and House on how to
overhaul U.S. energy policy.” This said, the Senate members
opposed to drilling are outnumbered and it may only be a mat-
ter of time before they are coerced into supporting an energy
bill that contains some form of drilling in ANWR because they
want to adopt some measures to address global climate
change.”*

Overall, the accomplishments of the joint House-Senate
conferees were severely limited and biased.”™ At the end of
September 2002, Congressional conferees adopted a modified
version of the CAFE language, passed last year in the House
over vocal objections from some House Democrats and envi-
ronmentalists who favor a more stringent increase.’®® The

costal plain and around the state of Alaska is an effort by the House to demonstrate that they are
committed to conservation and to passing a comprehensive energy bill that includes ANWR. The
total designation of land in Alaska would equal 72 million acres. /d.

2 See supra note 245. Anti-drilling Senators are strongly opposed to the House compro-
mise because they do not want to negotiate to open any portion of ANWR to drilling. Additionally,
in response to the compromise, Senator Lieberman said that the Senate would, “reject any efforts”
to drill in the refuge. /d.

See Planet Ark News Search Results — World Environment News: U.S. lawmakers may
deal on drilling, climate change by (Sep.23, 2002), gvailable at www.planetark.com/avantgo/daily
newsstozrs};.cfm?newsid=l786 {last visited October 25, 2002).

251

32 See generally id.

253 See E&E Publishing — Greenwire: Energy Policy: Conference accepts House CAFE lan-
guage (§§4p.20, 2002), available at www .eenews.net/Greenwire (last visited Nov. 24, 2002).

Id

http://digitalcommons.law.ggu.edu/ggulrev/vol33/iss3/7

34



Pasquinelli: The ANWR Drilling Debate Continues

2003] THE ANWR DRILLING DEBATE CONTINUES 537

compromise, presented as a Senate counter offer to the House
CAFE proposal, would enact a modest fuel economy boost of at
least five billion gallons of o0il between 2006 and 2012, a slight
change to the original H.R. 4 language that would have con-
served the same amount between 2004 and 2010.*® Intense
criticism of this compromise came from Representatives Ed
Markey (D-Mass.) and Henry Waxman (D-Calif.) because in
practice the new version will only amount to an increase of less
than one mile per gallon.”™ Markey commented that, “[t]his
compromise does virtually nothing.”

Additionally, an environmental lobbyist present at the con-
ference said that, “five billion gallons of oil savings amounts to
about two weeks worth” of U.S. gasoline consumption.”™ More-
over, throughout the coming decade, U.S. 0il consumption could
increase by up to four billion gallons because automakers will
be able to avoid tight fuel economy standards by manufactur-
ing dual-fuel ethanol/gasoline vehicles.”* One would expect
that the remainder of the House and Senate Democrats would
agree with Representatives Markey and Waxman, however,
Senator John Kerry (D-MA) seemed complacent when he said
that he was not completely happy with the wording of the com-
promise, but that he decided to accept it to move the broader
bill forward.™ With the passage of such watered-down CAFE
standards, it is probable that ANWR could suffer the same fate
because the vast majority of the conferees and congress people,
in general, wish to conclude the energy legislation debate as
soon as possible.”

B. DOI’S ADAMANT SUPPORT OF AN ENERGY BILL THAT INCLUDES
ANWR

An additional pressure looming over the joint House-
Senate conferees as they discussed the critical issue of ANWR,

255 id

256 Id.
257 1d
258 Id.
* 2% See generally id. Environmental groups support ethanol because it is added to gasoline to
ensure cleaner burning, A down side to ethanol is that automakers will get credit (relaxed CAFE
standard;% for incorporating these dual-fuel engines into their new fleets. Id.

1 Id. See also supra note 245,
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was the prospect of a presidential veto of energy legislation
that does not include oil drilling in ANWR.” DOI Secretary
Norton will urge President Bush to veto the energy bill if it
does not ultimately call for opening ANWR to oil drilling.”
Norton’s political stance on the energy bill is indicative of the
conflicting position she holds at the DOI; Norton is charged
with raising revenues from the same land she is employed to
conserve and protect.” Norton’s contention that there is no
hope to enhance the U.S.’s energy picture without ANWR is
misguided and unsupported by the available evidence. There
are alternative oil supplies.”® For example, in the spring of
2002, despite the ANWR stalemate, Secretary Norton ordered
federal officials to expand leasing within the 9.6 million acres
of the National Petroleum Reserve of Alaska (NPR-A).™
Shortly thereafter, the USGS announced that there are higher
oil estimates in the NPR-A reserve than those previously re-
leased.” The agency also noted that at current oil prices, more
oil could be pumped from ANWR than in the NPR-A.**
Environmental groups refuted this most recent report be-
cause the USGS allegedly relied on economics, not technology
in order to emphasize the attractiveness of ANWR explora-
tion.” These environmental organizations noted that by using
an alternative standard of “available drilling technology” (in-
stead of solely using economics), the NPR-A would come out
ahead of ANWR by about 1.6 billion barrels of 0il.” Further-
more, the USGS study measured ANWR oil value in 1996 dol-
lars, while using 2001 dollars to measure the NPR-A oil
value.”” Consequently, Jim Waltman of the Wilderness Soci-
ety, argues that, “ It looks like a switching of vocabulary to try
to prove a point . . . (the study) [o]verstates ANWRs’ oil value
relative to the National Petroleum Reserves’ oil value.” >

26.

? See generally supra note 188.
263

264 See generally supra note 144,
%5 See generally supra note 188.
266 See supra note 72.

267 Id.

68 See supra note 7.
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On the other hand, Pamela Miller, an Anchorage environ-
mental consultant, commented that the new study could be
used as additional evidence for the campaign against ANWR
drilling.” Ms. Miller stated that, “It’s one more study by the
Interior Department focusing on oil, showing there’s a lot more
oil outside ANWR, in the ninety-five percent of the North Slope
that’s available to the oil and gas industry.”” Accordingly, oil
exploration potential in the NPR-A appears to exceed that of
ANWR.”® NPR-A’s superior oil exploration stems from the
USGS’s skewed study results, available technology, and an ex-
isting infrastructure from which to extract oil.*”’

Moreover, Secretary Norton’s notion that the U.S. energy
policy hinges upon ANWR to generate enough fossil fuel re-
sources to wean the U.S. from the Middle East exports is
flawed because according to BP’s Chief Executive Officer
(CEO), Lord John Browne, “there are plentiful resources of oil
and gas in the world . . . [tlhose resources are concentrated in a
number of areas, but by no means exclusively in the Middle
East””® Consequently, Lord Browne stressed that BP is also
exploring diverse sources of oil in regions such as, the Caspian
Sea, Western Africa and the deep waters of the Gulf of Mex-
ico.”™ Additionally, Lord Browne noted that these regions
would surely be able to accommodate ever-increasing U.S. oil
needs.” Commenting with great economic foresight, Lord
Browne said that, “. . . having domestic (U.S.) production of
energy enhances security . . . but I don't believe it is realistic to
expect domestic production to be supported regardless of the
costs; [t]hus Alaskan resources have to be able to compete at
the point of consumption in the global market.”®

Presently, BP’s operating costs per barrel of Alaskan oil
are twenty percent higher than their worldwide average.”

274 Id

275 Id

76 See generally id.

277 See generally supra notes 7, 72.

278 See Speech by Lord John Browne, CEO British Petroleum, Resource Development Coun-
cil for Alaska, Alaska Support Industry Alliance, Anchorage Chamber of Commerce, Anchorage,
Alaska (June 28, 2002), available at British Petroleum Website, www.alaska.bp.com/alaska/more
info/! spegc;hes/spch062802.htm (last visited Nov. 5, 2002).
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There are a number of reasons for this inflated cost.” First,
there is an added cost because the resources are being pro-
duced a long way from the markets in which they are being
consumed.”™ Second, Alaska is a mature, small oil province.™
The operating systems and infrastructure were designed for
much higher volumes of throughput.* As production declines,
unit costs inflate.® Lord Browne emphasized that in order to
minimize these disadvantages to oil production in Alaska, they
must discontinue frontier exploration (in areas like ANWR),
focusing instead in and around existing fields, looking for
smaller accumulations near available infrastructure.®® Thus,
it appears that BP, who is the primary petroleum producer in
Alaska, is reluctant to push oil exploration activities in ANWR
due to the economic and technical challenges it presents.”
Instead, BP would prefer to focus on their oil production activi-
ties in the Caspian Sea, West Africa and the deep waters of the
Gulf of Mexico because the operating costs are much lower.”

C. CRITICIZING THE PROPOSED ENERGY BILL: ENVIRONMENTAL
ORGANIZATIONS AND PRO-ETHANOL FARM LOBBYISTS

The Public Interest Research Group (“PIRG”) published a
report that showed of the industry subsidies included in the
House version of H.R. 4, approximately sixty-one percent goes
to oil, natural gas, coal, electric utility and nuclear power in-
dustries.” PIRG doubts that the energy bill including oil drill-

8 See generally id.

284 Id

285 Id.

286 d

287 ]d

28 d. See also Planet Ark News Search Results — World Environment News: BP Executive
vows continued Alaska Commitment by Yereth Rosen (Sep.11, 2002), available at www planetark.
com /avantgodailynewsstory.cfm?newsid=17704 (statements by BP President Steve Marshall).

Last year BP closed its Alaska frontier exploration office and laid off 120 of its 600 Anchor-
age based employees.. “The company can no longer afford to chase new barrels regardless of the
cost.” “If and when ANWR opens, as with any other emerging province, we’ll evaluate it, look at
the commercial terms, consider all of the business, technical, economic, social and environmental
challenges a decision to enter ANWR would face, and make a determination as to whether it would
be prudent to invest. ” /d.

% See generally supra note 278,

290 Id.

PSee Planet Ark News Search Results — World Environment News: Group says U.S. en-
ergy bill won't benefit consumers by Chris Baltimore (Jan. 9, 2001), available at
www.planetark.com/avantgo/dailynewsstory.cfim?newsid=13206 (last visited October 25, 2002).
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ing in ANWR will bestow much benefit upon consumers.” In
fact, PIRG reports that only about thirteen percent of the sixty-
two billion dollar price tag of the energy bill passed by the
House, will go to programs to benefit consumers.*® Specifically,
the bill includes twenty-one billion dollars for oil and gas sub-
sidies, including $7.4 billion in lost revenue from royalty relief
awards for offshore drilling in the Gulf of Mexico, $5.8 billion
for coal and electric utilities’ subsidies and tax credits to de-
velop technology for cleaner-burning coal plants, and $2.7 bil-
lion for nuclear plant owners to support uranium mining, nu-
clear energy research and tax exemptions for nuclear plant de-
commissioning costs.”  In addition to the environmental
groups that are upset about H.R. 4’s favoritism of the fossil fuel
industry, farm lobbyists who support energy legislation with a
strong ethanol mandate are also disgruntled.”*

The farm groups are politically powerful and are much lar-
ger than the ANWR lobby, so Congress will have a hard time
turning down the energy legislation that includes ethanol.”
Ethanol, made mostly from corn, is added to gasoline to make
fuel burn cleaner.”’ Under the Senate energy bill, ethanol use
would triple from its current 1.5 gallons a year to five billion
gallons annually by 2012.*° Other supporters of ethanol are
environmentalists, large oil companies and President Bush.*®
Hurst Groves, director of Columbia’s Center for Energy Policy,
commented, “farmers and ethanol supporters are strong con-
stituencies that both parties respond to “. . . [a]rctic drilling
may have to be dropped to please them.”™ Further, Groves
noted that the Senate negotiators are certain to reject the
House bill’s language to allow drilling in ANWR, thus he postu-
lates that an energy bill passed will not include ANWR.*
While President Bush has said that ANWR drilling is a critical

292 Id

.

294 d

% See Planet Atk News Search Results — World Environment News: Ethanol may kill Arc-
tic drilling in US. energy bill by Tom Doggett (June 28, 2002), available at
www.planetark.com/avantgo/dailynewsstory.cfm?newsid=15695 (last visited October 25, 2002).
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part of his energy policy, Groves noted that he does not believe
that the president would veto an energy bill because of it.**

Finally, environmental groups have criticized H.R. 4 from
the beginning because it does not offer sufficient incentives for
the energy industry to incorporate renewable energy sources
such as solar and wind.”® Instead, the bill includes exorbitant
subsidies for industry to continue to deal in non-renewable fos-
sil fuel energy.” Moreover, the bill does not set forth strict
guidelines for increased CAFE standards to reduce oil con-
sumption nor does it propose a gradual increase in federal
taxes on gasoline to encourage fuel conservation in the U.S.**
As a result, the bill perpetuates the domestic fossil fuel indus-
try and demonstrates that certain factions of the government
are incapable of setting aside biases and fashioning innovative
policies that address long-term energy needs for the nation.

Moreover, the bill’s shortfalls may lead to oil drilling in one
of the last pristine wilderness areas in the world. The resulting
damages will be apparent through the physical scars left on the
land, decreases in the polar bear, caribou and musk oxen popu-
lations, and decreased standard of living for the Gwich’in tribe
who are dependent upon the caribou herd as subsistence.” In
addition, if Congress allows drilling in ANWR to be used as a
political negotiating tool, they will create a dangerous prece-
dent, where the inherent value of nature can be surpassed by
inflated projections of recoverable oil and biased political ma-
neuvers throughout the White House, Congress and stemming
to the DOI and its various branches.

02y

3 See generally supra note 118,
3% See supra note 291,

3% 1d. See also supra note 1.

¥ See generally supra note 118.
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IV. PROPOSAL

A. INCREASED CONGRESSIONAL GUIDANCE REQUIRED TO DETERMINE
WHETHER TO OPEN ANWR TO OIL DRILLING

When considering whether to open ANWR to oil drilling,
Congress has little if any guidance.”” Specifically, Section 1002
of ANILCA is silent on the procedures necessary to place
ANWR within the minerals leasing program and allow oil drill-
ing.*® The statute was promulgated in order to provide a com-
prehensive, continuing inventory and assessment of the fish
and wildlife resources of the 1002 Area of ANWR.”” In addi-
tion, ANILCA provides an analysis of the impacts of oil and gas
exploration, development and production within the 1002
Area.’® Finally, ANILCA’s purpose is to “authorize explora-
tory activity within the Coastal Plain in a manner that avoids
significant adverse effects on the fish and wildlife and other
resources.”"

ANILCA charges the Secretary of the DOI with the duty of
formulating guidelines, including prohibitions, restrictions and
conditions on carrying out exploratory activities, such that ac-
tivities do not significantly adversely affect the environment
and wildlife of the 1002 Area.” Once complete, the Secretary
will make a recommendation to Congress with respect to fur-
ther exploration in the 1002 Area and the effects of such activi-
ties on fish and wildlife.®® ANILCA itself, however, fails to
provide any guidance for Congress to determine whether to
allow oil exploration in the 1002 Area.’"

307 While Congress has the power to make a decision regarding ANWR without significant
input from the other branches of the government, they must have clear guidelines so that they can
make an informed final decision. My proposition is that ANILCA is lacking for it does not explic-
itly set standards for determining when, why, and how to open ANWR for drilling. Congress needs
to be better educated on the specific issues that make ANWR such an amazing place that is home to
such diversity of plants, wildlife and native peoples before they decide to alter it irreparably. In
addition, the 108" Congress doesn 't need to adhere to the recommendations made by the 107" Con-
gress regarding opening ANWR to drilling. However, Congress may find that analysis and consid-
eration of the past may be beneficial in resolving the drilling dispute.

308 See generally supra note 27.

32 14 a1 §1002(d) & (h).
3 Id

a4 Se'e generally id.
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It appears that the only information afforded Congress un-
der ANILCA to instruct them on how to make a decision re-
garding oil exploration within ANWR consists of an environ-
mental analysis report and a DOI recommendation.’”® The en-
vironmental analysis report is prepared by the DOI and con-
siders the adverse affects that oil exploration activities will
have on the wildlife and environment of the 1002 Area.*® The
Secretary provides the DOI recommendation regarding future
exploratory activities.®” The lack of clear procedural steps to
facilitate Congressional decision-making regarding oil drilling
in ANWR is problematic because it leaves Congress members
susceptible to biased information. Moreover, without clear
guidelines, any potential for concluding the contentious debate
surrounding drilling in ANWR becomes extremely difficult for
Congress. Instead of reaching an environmentally responsible
and economically viable solution regarding drilling in ANWR,
Congress has wasted valuable time and energy debating in con-
ference meetings that do little to effectively resolve the issue.

1. The Standard of “Significant Adverse Effects” Set Forth in Section
1002 of ANILCA is Ambiguous and Leaves Room for Gross Misinterpre-
tation

The purpose of Section 1002 of ANILCA is to, “. . .authorize
exploratory activity within the coastal plain in a manner that
avoids significant adverse effects on the fish and wildlife and
other resources.” * The statutory language never expressly
defines the term “significant adverse effects.”® On its face,
the phrase is ambiguous, but if one were to make a reasonable
inference, the term “significant adverse effects” implies that
the statute would only permit insignificant adverse effects on
wildlife caused by exploration activities.”” The fact that a
reasonable person is left to speculate as to the meaning of this
phrase stands as proof that the statute is vague and ambigu-
ous.

'S See generally id.

216 See generally id.

3V See generally id.

318 14, at §1002(a).

9 See generally id,

3 See generally id. ANILCA mentions that oil exploration during caribou calving or post
calving may pose significant adverse effects. /d.
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The lack of a comprehensible definition of such a crucial
phrase as “significant adverse affects” seems deliberate on the
part of the lawmakers as the remainder of the statue clearly
defines the guidelines to be utilized by the Secretary of the DOI
in the form of prohibitions, restrictions and conditions on carry-
ing out exploratory activities.”™ The only express example of
activities that would inflict significant adverse effects on the
fish, wildlife and the environment would be if, exploratory ac-
tivities were commenced during caribou or post-calving sea-
sons, or if there was permitting that creates unnecessary dupli-
cation.’”” Although this list is not by way of limitation, it is still
vague because for example, it does not delineate what “signifi-
cant adverse effects” would be on the muskoxen or polar bear
populations and how the Secretary should successfully avoid
such effects when issuing exploration permits.*

In order to effectively implement this statute, Congress
must establish a working definition for this critical phrase.
Otherwise, Congress may choose to open ANWR to oil explora-
tion without a complete understanding of ANILCA’s key
terms.”” Additionally, the lack of a comprehensible definition
implies that Congress meant to leave a great amount of discre-
tion in the hands of the administering agency, namely the
DOI.*® As explained earlier, relegating the final interpretation

kAl Id
322 14, at §1002(A) & (D).
323 Id

32 See generally id.

325 See Chevron v. Natural Resources Defense Council, 467 U.S. 837, 865 (1984). The Su-
preme Court held that the Environmental Protection Agency s construction of a statutory term was a
permissible construction within the Clean Air Act because it was consistent with Congressional
intent. When a court reviews an agency’s construction of the statute that it administers, it is con-
fronted with two questions. First, the court asks whether Congress has directly spoken to the precise
question at issue. If Congress has directly spoken, then that ends the court’s job. If Congress has not
directly addressed the precise question at issue, the court does not simply impose its own construc-
tion on the statute, as would be necessary in the absence of administrative interpretation. Rather, if
the statute is silent or ambiguous with respect to the specific issue, the question for the court is
whether the agency’s answer is based on a permissible construction of the statute, Id. at 842.

Additionally, the Supreme Court in Chevron noted that, “ [i]f Congress left a gap for the
agency to fill, there is an express delegation of authority to the agency to elucidate a specific provi-
sion of the statute by regulation.” Id. at 844. Such legislative regulations are given controlling
weight unless they are arbitrary, capricious, or manifestly contrary to the statute. /d. Often times the
delegation to an agency on a particular question is implicit rather than explicit. In such a case, a
court may not substitute its own construction of a statutory provision for reasonable interpretation
made by the administrator of an agency. Jd. The present state of affairs with ANWR is unlike the
situation that existed when the Supreme Court decided Chevron. In Chevron, the statutory provision
under debate was defined generally although it was not clearly defined when dealing with a specific
permitting system. Unlike Chevron, where the debated term was defined by Congress, the phrase
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of “significant adverse effects” to the Secretary of the DOI is
risky because the agency is charged with generating revenue
from oil, gas and mineral leasing within public lands.**® More-
over, although the USGS and USFW bureaus within the DOI
generate assessment plans and environmental impact state-
ments, the main focus of the DOI is not conservation, but envi-
ronmentally sound exploitation of federally owned lands.

2. Augmenting the Existing Congressional Scheme: Needed Assistance to
Determine the Fate of ANWR

To effectively aid both houses of Congress in deciding the
ANWR issue, a new ANWR Consulting Group comprised of
neutral scientists, economists and engineers would be a valu-
able addition. Although there are both House and Senate
Committees on Natural Resources, an advisory group to spe-
cifically address the unique features of ANWR would ulti-
mately facilitate a balanced resolution of the debate. In form-
ing the ANWR Consulting Group, it is important to include
experts that have specialized knowledge in the areas of re-
source and land management, wildlife conservation, economics,
the intricacies of oil exploration, and who have the least to gain
by opening ANWR to oil drilling.”” Consequently, each of the

“significant adverse effects” is not clearly described by Congress in ANICLA, Therefore, it appears
that in dealing with the ANWR scenario, the courts would have to give deference to the apparent
Congressional delegation to the DOI. Thus, the DOI would be able to interpret and implement regu-
lations governing oil exploration in ANWR according to their understanding of the “significant
adverse effects” standard. See also Proposed Rules for the Department of Commerce, National
Oceanic and Atmospheric Administration, Deep Seabed Mining, July 25, 1986, 51 FR 26794-01
(examples of insignificant adverse effects), *“. . . the regulations do not define, “significant adverse
effects” . . .this determination will be made on a case-by-case basis.” Id. at 26800. However, the
regulations narrow the scope of the inquiry by indicating those activities that are not considered to
have significant adverse effect, and those activities with potential for “significant adverse effects.”
Id. Even if adverse environmental effects are attributable to seabed mining, but are of short duration
and local scale, with no apparent food chain effects, NOAA probably would not consider these to be
“significant adverse effects” e.g. temporary decrease in phytoplankton productivity as observed
during test mining. /d.

328 See supra notes 27, 144,

327 An example of a person who has heavy biases and is not fit for such an ANWR Consult-
ing Group is DOI Secretary Norton because she has enormous pressure upon her from the White
House and Republicans in support of drilling, to ensure that ANWR is included in the final energy
legislation. The members of the ANWR Consulting Group must be funded using money generated
from all interested parties. Equal amounts would be collected from the oil industry, lobbyists, the
federal government, environmentalists, indigenous peoples, and Alaskans so as not to promote
biases. See generally supra note 126.
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interested parties will have the chance to nominate someone to
sit on the ANWR Consulting Group.*®

Appropriate selections for the ANWR Consulting Group
are: scientists, wildlife managers, oil exploration technicians,
and engineers from government agencies such as the DOI (spe-
cifically the USGS, USFW, BLM, MMS). In addition, members
of the ANWR Consulting Group could come from universities
such as, the Massachusetts Institute of Technology as well as
other domestic and international universities, private consult-
ing firms, and think tanks.”® Thus, instead of vesting the sole
responsibility of informing Congress of the effects of oil explo-
ration on the environment and wildlife in the Secretary of the
DOI, the ANWR Consulting Group will present their expertise
to Congress and be available to consult them during Committee
Hearings and important decision-making sessions.

With the combined knowledge of the members of the
ANWR Consulting Group, they will be able to address all of the
pertinent issues so that the members of Congress can make
well-educated decisions regarding oil exploration in ANWR.
This is not to say that Congress would not have an opportunity
to hear testimony from other interest groups and community
activists, but this way the ANWR Consulting Group can serve
as neutral advisors regarding the multitude of issues created
by the prospect of drilling. Moreover, the ANWR Consulting
Group can serve as a check and balance for the Congressional
Committees and the DOI recommendations. In addition, the

328 The parties that should participate in the nomination of members of the ANWR Consult-
ing Group are: American Petroleum Institute, Arctic Power, Environmental Groups (they will have
to come together and select one scientist and one engineer in the interest of keeping the ANWR
Committee small and cohesive), Gwich’in Indians, Inupiat Eskimos, DOI (one member from the
USFW, one from the USGS, one from the BLM and one from the MMS), British Petroleum and the
Teamsters, In order for the ANWR Consulting Group to coalesce and develop a good rapport with
one another, there should be no more than 10-15 members. This composition of the ANWR Con-
sulting Group ensures an equal balance of interests when the Group presents information to Con-
gress or assists them in better understanding the issues.

329 The ANWR Consulting Group sheuld be modeled after Liberal (World Resources Institute
(WRI) and The Rand Corporation (Rand)), conservative (The Cato Institute and The Heritage Foun-
dation) and moderate think tanks (The Progressive Policy Institute). The members of the Board of
Directors of these groups come from extremely diverse backgrounds. See, e.g, WRI webpage,
available at www staff.wri. org/board.cfm (last visited Dec. 3, 2002). See, e.g., Rand webpage,
available at htip://www.rand.org/ (last visited Dec. 3, 2002). See, e.g., Progressive Policy Institute
webpage, available at hitp://www._ppionline.org (last visited Dec. 3, 2002). See, e.g, The Cato
Institute webpage, available at www.cato.org/about/about.html (last visited Dec. 3, 2002). See e.g.,
The Heritage Foundation webpage, available at www heritage. org/about/staff/experts.cfm (last
visited Dec, 3, 2002).
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Group will facilitate a Congressional resolution that will pro-
vide for long-term resource and wildlife conservation as well as
sustainable domestic energy production.

B. ANWR SHOULD NOT BE OPENED TO OIL DRILLING

Based on all of the available evidence, it is clear that oil
exploration activities, no matter how scientifically sophisti-
cated will be extremely disruptive to the wildlife, habitat, in-
digenous peoples, and overall environmental quality of
ANWR.* As such, given the wide range of alternatives, oil
drilling in ANWR should be prohibited and new regulations
should be promulgated to ensure that drilling in ANWR will
not be allowed in the future.” As previously mentioned,
ANILCA’s function is to ensure that exploration activities in
ANWR do not significantly adversely affect the wildlife, their
habitats and the environment.*® ANILCA does not expressly
prohibit oil exploration activities.”®  Therefore, this debate
over the 1002 Area of ANWR can arise again in the future, if
Congress were to allow oil exploration and place ANWR back
on the mineral leasing program.’® In order to truly protect
ANWR, regulations that place ANWR off limits to oil explora-
tion must be passed.

1. ANILCA Omissions: Consideration of Additional Factors Clearly In-
dicates that ANWR Should Not be Opened to Qil Drilling

In addition to the requisite environmental assessments,
wildlife inventories, and the overall impact of oil exploration on
ANWR provided for in ANILCA, it is essential that Congress
set forth specific guidelines to use in considering when, and
under what circumstances, ANWR could be opened to drilling.
One such factor that Congress should pay particular attention

330 See generally supra notes 5, 27.

33! See generally supra notes 87, excerpt from The Chicago Tribune (Jan. 8, 2002) available
at www.anwr.org/features/chicagotrib.htm (last visited Nov. 1, 2002), 278, 288, 291.

332 See supra note 118.

3y

34 1d, ANILCA expressly says under section (i) that, “ Until otherwise provided for in law
enacted after [December 2, 1980), all public lands within the coastal plain are withdrawn from all
forms of entry or appropriation under the mining laws, and from operation of the mineral leasing
laws, of the Untied States.” In other words, Area 1002 is off limits to minerals leasing until such
time as Congress deems otherwise. /d.
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to is the impact of oil exploration in similarly situated areas,
like the Prudhoe Bay area of Alaska.”® The environmental im-
pacts in that areas have been astounding.”® As the most exten-
sive oil production area on the North Slope, Prudhoe Bay has
been transformed into a large industrial complex.* There are
thousands of miles of roads and pipelines, and thousands of
acres of industrial facilities covering hundreds of square
miles.*®

Moreover, as a result of oil development, the area has suf-
fered immeasurable destruction of wildlife habitat, a decline in
local wildlife populations, hundreds of open pits containing mil-
lions of gallons of industrial waste, gallons of crude oil and
toxic chemical spills and, finally, thousands of tons of air pol-
lutants now exist in the fragile Arctic atmosphere.®® This evi-
dence is highly persuasive since Prudhoe Bay is similarly situ-
ated to ANWR, thus this sort of pillage should be prohibited.**
Given that the oil accumulations under ANWR are small as
opposed to the large pools of Prudhoe Bay, it is likely that the
environmental and wildlife impacts would be even greater than
those in the Prudhoe Bay because greater infrastructure is re-
quired to extract the oil in ANWR.*! Thus, it is important for
Congress to be aware of, and take into consideration, informa-
tion regarding the degradation of Prudhoe Bay before it decides
to condemn ANWR to a similar destiny.

Another vital consideration for Congress is the availability
of alternative domestic oil supplies that pose less significant
environmental impacts because of preexisting infrastructure.*’
For example, off-shore drilling within the Gulf of Mexico may
provide companies, such as, BP, with the opportunity to re-
move a larger quantity of oil at a reduced cost with less signifi-
cant environmental impact.’**® There are a number of advan-
tages to extracting oil from the Gulf as opposed to opening
ANWR. First, the operating costs for the oil companies are

35 See generally supra note 27.

336 Id

337 Id

338 Id

3 g

30 See generally id.

M See generally id.

32 See generally supra notes 278, 288,
343 Id
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much lower.” Second, given existing infrastructure in the Gulf
of Mexico, there is less additional environmental degradation
that would occur as opposed to starting anew in ANWR’s
coastal plain.**®* Moreover, the U.S. Energy Information Ad-
ministration (“EIA”) recently issued its final oil and natural
gas analysis for 2001.%

The EIA reported that additional proved reserves (new gas
and oil found in the ground that is yet to be developed), ex-
ceeded domestic production by twenty-one percent for oil and
thirty-one percent for natural gas.*” “New deepwater Gulf of
Mexico finds account for much of the new 0il.”* The Thunder
Horse Field, 125 miles southeast of New Orleans, is expected to
be the largest oil field in the Gulf, once fully developed.™ The
report concluded that U.S. oil reserves increased by two per-
cent in 2001, continuing a recent upward trend after years of
declines from 1977 to 1996.° “Oil reserves have climbed in
four out of the last five years, with the discoveries in the deep-
water Gulf and Alaska leading the gains; [t]otal crude discover-
ies were 2,565 million barrels in 2001, almost twice the amount
discovered in 2000.”"" Thus, given these figures it appears that
U.S. oil supplies are not in grave danger of running dry.”* In
fact, if the EIA figures are accurate, it seems that there are
robust and growing reserves of crude oil available domestically
and the need to drill in ANWR is premature or fabricated by
those who stand the most to gain from the profits.*”

There are other areas within the U.S. that have recently
been given greater attention due to increased extractable oil
estimates. For example, the DOI increased mineral leases in
the NPR-A in Alaska as a result of the USGS study that pre-
dicted that there is more recoverable oil in the NPR-A.** This
area, like the Gulf of Mexico, already has extensive oil produc-

34 1
345
3465ee E&E Publishing — Greenwire: Oil and Gas: Reserves were up in 2001-EIA (Sep.30,
2002), available at www.eenews.net/Greenwire (last visited Nov. 24, 2002).
347
Iid
M8 1y
349 Id
30 14
351 Id
392 See generally id.
353 Id
334 See supranotes 7, 72.
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ing infrastructure, as it was opened to extensive exploration
and extraction of oil in the 1940’s and 1950’5.*° Therefore,
these alternative domestic oil-producing regions seem like more
viable options than ANWR in terms of operating costs, avail-
ability of infrastructure and limiting environmental impacts.

Finally, the most indispensable criteria for Congress to
consider is the extent to which alternative forms of energy have
been utilized prior to opening ANWR to oil drilling. These
forms of alternative energy include renewable solar energy,
wind energy, and tidal energy. Although many pro-drillers em-
phasize the invasiveness of wind towers or photovoltaic cells
used to produce solar energy, they are the most efficient forms
of energy that can be employed presently, with virtually no
threat of irreparable environmental degradation.**

Before voting to subject an amazing wilderness to envi-
ronmental damage that may be irreversible, Congress must
look at whether it has used its influence and strength as the
lawmaking body of the U.S. to exhaust all other forms of en-
ergy before resorting to ANWR. It is apparent that Congress
has not taken proactive measures to support alternative energy
before entering into the ANWR debates. It is time that Con-
gress stops the wheeling and dealing and starts attacking the
issue at its root cause.

2. Extraordinary Circumstances: The Only Condition Under Which
ANWR Should be Opened to Oil Drilling

Given the increase in crude oil discoveries in the past year,
and the amplified oil leasing in the NPR-A, drilling in ANWR is
not necessary.” The risk of catastrophic environmental degra-
dation of ANWR far outweighs the need for a few extra months
of crude 0il.** The issues surrounding the ANWR debate are
complex and it is not as simple as saying, “go drill for oil else-
where.” There are competing interests involved. At one end,
environmental groups, the Gwich’in, Canadians, and certain
members of Congress do not support drilling in ANWR at all.
At the other extreme, there are oil lobbyists, the DOI, the ma-

%% See supranote 5 at 1.

358 See supra note 87.

%7 See generally supra note 346,
338 See supra note 5 at 5.
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jority of the House, various Senators, the Executive branch,
Inupiat Indians, and local Alaskans who favor drilling in
ANWR. These groups are adamantly trying to boost the local
economy that is largely dependant on the oil industry. In the
face of attempting to boost the economy by the production of a
mere few months supply of domestic oil at the expense of catas-
trophic environmental impact, oil drilling in ANWR is inappro-
priate.

In the alternative, if ANWR were opened to drilling, it
should only be under extraordinary circumstances that are not
currently present. Such circumstances would occur only if
there were no other alternative fossil fuel resources located
within the U.S.. Based on the available evidence, there is no
merit to the argument that the U.S. needs ANWR oil to subsist
and to wean itself from Middle Eastern oil supplies.” While it
is true that the U.S. is dependent on oil imports, there are al-
ternatives to relying on the unstable governments of the Mid-
dle East.* Therefore, despite the threat of imminent military
strikes on Iraq if they do not comply with United Nations
weapons inspectors and increasing fossil fuel demands in the
U.S., the country has not reached such a desperate state that
would merit opening ANWR to oil drilling.

V. CONCLUSION

The ANWR debate has drastically changed gears to favor
the pro-drilling advocates ever since the 108" Congress came
into session.”® Proponents of drilling boast that 2003 offers,
“the best opportunity we've ever had” to open part of the refuge
to drilling.’® Drilling sponsors attribute their likelihood of suc-
cess to two key reasons: 1) The prospect of war in the Persian
Gulf and the political instability in Venezuela, another key
U.S. supplier of oil, will encourage the need for development of
domestic sources of oil, and 2) Republicans now control the

39 See generally supra note 346.
9 See generally supra notes 278, 288. Oil from the Caspian Sea and Western Africa are ex-
amples of more stable governments from which the U.S. can import). Jd. ’
36180e MSNBC News-Environment: Oil Allies Sense Arctic Refuge Victory: Drilling Advo-
cates See ‘Best Opportunity’ ever in Congress by Miguel Llanos, available at
www.mssglzbc.com/modulcs/exports/ct_cmail.asp?/news/S56994.asp (last visited Jan. 17, 2003).
1d.
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Senate, where the ANWR legislation died last year, and Repub-
licans still run the House, that approved the H.R. 4 measure
calling for oil drilling.’* In addition, Republican Senator Pete
Domenici (R-NM), who is an advocate of ANWR oil drilling, is
the new leader of the Senate Energy and Natural Resources
Committee.”™ Moreover, Representative Don Young (R-AK)
introduced H.R. 39, The Arctic Coastal Plain Energy Security
Act of 2003, that proposes implementation of “a competitive oil
and gas leasing program that will result in an environmentally
sound and job creating program for the exploration, develop-
ment, and production of the oil and gas resources of the Coastal
Plain, and for other purposes.”

Consequently, supporters of ANWR oil drilling gained two
critical Senate votes with the November 5, 2002 elections, but
Republicans still do not have the 60 votes necessary to block a
filibuster against the proposal to drill for oil in ANWR.*®
However, Republicans may be able to circumvent a filibuster
by including the ANWR provision in a reconciliation bill.** In
so doing, Republicans would prohibit a filibuster and allow
passage by a simple majority vote in the Senate.*’

Essentially the 108" Congress perceives that it has three
options. First, Congress could include the drilling provision in
a new energy bill (such as H.R. 39).**® Second, Congress could
offer ANWR as stand-alone legislation.®®  Lastly, Congress
could attach ANWR to a budget reconciliation bill, which law-
makers use to fine tune revenue and spending.”” Senator Rick
Santorum (R-PA), the Republican Senate Conference chairman,
said “passing an energy bill was among his top five priorities
for 2003 and that a provision for drilling in the Alaskan refuge
would “absolutely” be in it.”" Senator Pete Domenici, said “he
expects to see a drilling provision in the budget reconciliation
bill because it can be argued that royalties from drilling leases

%3 Id. See also www.energy.senate.gov (last visited Feb. 19, 2003).
364 See generally supra note 1.

365 See supra note 361.
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would help the budget.””™ Domenici also said that, “the Sen-
ate Energy Committee, which he now chairs, will propose rais-
ing $1.6 billion in lease royalties.”” The reconciliation bill
could reach the Senate floor for a vote by late February, but
more likely in March or April. The budget reconciliation ap-
proach also has Republican support in the House.>™*

The 108" Congress should not allow a provision for oil
drilling in ANWR to pass regardless of the form of legislation.’”
Given the increase in oil reserves and new discoveries in the
deep water off the Gulf of Mexico, the U.S. does not need the oil
from ANWR to ensure its continued domestic supply of crude
oil. Moreover, there is oil available for importation from more
stable and friendly governments in West Africa and in the
Caspian Sea region. Additionally, further development and im-
plementation of alternative energy sources will increase avail-
able domestic energy with limited adverse environmental im-
pacts.

Furthermore, the potential for extreme environmental deg-
radation in ANWR, like the spoliation that has occurred in
Prudhoe Bay, should discourage Congress from passing legisla-
tion that would expose ANWR to such harm. Instead, lawmak-
ers should promote legislation that permanently closes ANWR
to oil drilling and allows the area to remain pristine and unfet-
tered by human contact. If the evidence of degradation in
Prudhoe Bay does not convince Congress, they should hear
from experts on ANWR via the ANWR Consulting Group before
making this irreversible decision. Amendments to ANILCA or
new legislation drafted with the assistance of the proposed
ANWR Consulting Group, will serve to better inform Congress
of the specific circumstances that should be considered in the
decision whether to open ANWR to drilling. If such criteria are
not properly evaluated, then drilling must be prohibited so that

g

3713 Id

¥4 Id. Despite widespread Republican support for a rider in the proposed 2004 legislation to
open ANWR, in late March 2003 the Senate voted to strike that provision. See supra note 4, Eight
Republicans crossed party lines voting against drilling and five Democrats cast votes in favor of
drilling, Id.

3T See generally id. In late March 2003, the Senate voted to strike down budget legislation
that sought to open ANWR to drilling. See supra note 4.
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ANWR’s unique wilderness is not jeopardized due to political
and corporate greed.
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