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ARTICLE 

ENFORCEMENT OF PESTICIDE 
REGULATION IN CALIFORNIA: 

A CASE STUDY OF THE 
EXPERIENCE WITH METHYL 

BROMIDE 

By VICTORIA CLARK* 

I. INTRODUCTION 

Pesticide regulation in California is a labyrinth of stat­
utes and regulations.! Those statutes and regulations detail 
the authority and duties of the Department of Pesticide Regu­
lation ("DPR"), a branch of the California Environmental Pro­
tection Agency ("CaIEPA"), and the County Agricultural Com­
missioners ("CACs"), offices established in individual counties 
in California to carry out the day-to-day operations of the pes-

* Victoria Clark is a Staff Attorney with the Environmental Defense Center, a 
non-profit, public interest environmental law firm active in land use and environmen­
tal issues in the tri-county region of Santa Barbara, Ventura, and San Luis Obispo 
counties. She provides legal assistance to the Central Coast Environmental Health 
Project ("CCEHP"), a collaborative effort between the Environmental Defense Center, 
California Rural Legal Assistance, and the Environmental Center of San Luis Obispo 
providing education and outreach to farmworkers and communities regarding pesti­
cide issues at the agricultural/urban interface in Ventura, Santa Barbara, San Luis 
Obispo, Monterey, San Benito, and Santa Cruz Counties. Ms. Clark is a 1995 gradu­
ate of Golden Gate University School of Law, and concentrated her studies in the 
area of environmental law. The author wishes to thank Lori Schiraga, Project Direc­
tor of CCEHP, and Anne Katten, Work Health and Safety Specialist of California Ru­
ral Legal Assistance Foundation, for their invaluable assistance with information. 
The author also wishes to thank Michael Meuter, Directing Attorney of the Salinas 
California Rural Legal Assistance office, for his attention to accuracy. 

1 See CAL. FOOD & AGRIC. CODE (West 1986 & Supp. 2000); CAL. CODE REGS. tit. 
3, §§ 6000-6920. 
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466 GOLDEN GATE UNIVERSITY LAW REVIEW [Vol. 31:4 

ticide regulatory program ("the Program"). The California De­
partment of Food and Agriculture carried out DPR's adminis­
tration responsibilities under the Program prior to the 
establishment of DPR under the CalEPA rubric in 1991.2 

Because the Program is driven by regulations and policies 
written at the state level but actually implemented at the lo­
cal level, there is every opportunity for, and very often is, a 
disconnect between DPR regulations and its guidance and ac­
tual implementation of the Program at the local level. Be­
cause of this disconnect, the Program is not carried out in a 
uniform manner, and conditions placed on pesticide applica­
tions and any enforcement of the pesticide laws and regula­
tions varies widely from CAC to CAC. The complexity of the 
Program and the variation in its implementation often leads 
to confusion about Program requirements and the environ­
mental and health impacts of pesticide applications on neigh­
boring communities. 

Given the complexity of the Program, it requires consider­
able effort merely to become familiar with the provisions and 
agencies involved in the Program and its implementation. 
There are various non-profit organizations in California pro­
viding education, organizing, and legal support around pesti­
cide issues in various contexts, including the Environmental 
Defense Center ("EDC"), California Rural Legal Assistance, 
Inc. ("CRLA"), California Rural Legal Assistance Foundation, 
the Environmental Center of San Luis Obispo ("ECOSLO"), 
Pesticide Watch, Environmental Working Group, Pesticide Ac­
tion Network. EDC, CRLA, and ECOSLO teamed up and ob­
tained grant funding for the Central Coast Environmental 
Health Project ("CCEHP") in 1997. CCEHP is a collaborative 
effort where the groups involved provide education and out­
reach to farmworkers and communities regarding pesticide is­
sues at the agricultural/urban interface in Ventura, Santa 
Barbara, San Luis Obispo, Monterey, San Benito, and Santa 
Cruz Counties. CCEHP also organizes physician trainings so 
that pesticide illnesses can be better diagnosed and reported 
in emergency rooms and doctors' offices. Another part of the 
work performed by CCEHP includes legal work on pesticide 

2 See Gov.Reorg.Plan No.1 of 1991, § 27, efT. July 17, 1991; CAL. FOOD & AGRIC. 
CODE §§ 11452-11477 (West Supp. 2000). In 1991, Governor Pete Wilson reorganized 
CalEPA to include DPR. 
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2001] ENFORCING PESTICIDE LAWS 467 

issues on behalf of farmworkers by CRLA as well as legal 
analysis of legal remedies for pesticide exposure and rulemak­
ing in the pesticide context by CRLA and EDC. CCEHP has 
been quite effective at educating farmworkers, physicians, and 
the public about pesticide exposure issues. 

One of the pesticide issues that CCEHP has been actively 
involved in is the regulation of methyl bromide. Methyl bro­
mide is an acutely toxic pesticide that is a known reproduc­
tive toxicant (e.g., is known to cause birth defects), and a 
known ozone-depleting chemical. When inhaled, it is irritating 
to the lower respiratory tract, and is known to induce pulmo­
nary edema and/or pneumonia. It can cause immediate and 
long-term nervous system effects, including tremors, seizures, 
convulsions, and behavioral disturbances as well as severe 
burning and blistering of the skin.3 Methyl bromide is a fumi­
gant that is injected into the ground and is used to kill most, 
if not all, organisms in the ground prior to planting. It has 
been used prior to the installation of vineyards and is used 
annually prior to planting strawberries, a huge economic agri­
cultural commodity in California. 

Under the Montreal Protocol on Substances that Deplete 
the Ozone Layer, a treaty signed by the United States, deal­
ing with ozone depletion on an international level, and the 
United States' implementation of that treaty under Title VI of 
the Clean Air Act Amendments of 1990,4 methyl bromide is 
on a schedule for phase-out. The phase-out schedule for the 
production and consumption5 of methyl bromide is as follows: 
beginning January 1, 2001, a 50 percent reduction in baseline 
(1991) levels; beginning January 1, 2003, a 70 percent reduc­
tion in baseline levels, beginning January 1, 2005, a complete 

3 J. ROUTT REIGART, M.D. & JAMES R. ROBERTS, M.D., M.P.H., RECOGNITION AND 

MANAGEMENT OF PESTICIDE POISONINGS 159 (5th ed. 1999). 
4 See 42 u.s.c. §§ 7671·7671q. 
5 See 64 Fed. Reg. 29241 (1999). Use of the term consumption is misleading. Con­

sumption does not mean the "use" of a controlled substance, but rather is defmed as 
production plus imports minus exports of controlled substances under Article I of the 
Montreal Protocol, and section 601 of the Clean Air Act (42 U.S.C. § 7671(6)). Unless 
they are subject to use restrictions, class I controlled substances (which include 
methyl bromide) can generally continue to be "used" after their "production and con­
sumption" phase-out dates. As a practical matter, it is unlikely that enough methyl 
bromide can be stored long-term to continue its use much longer than its phase-out 
date. 
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phase-out of the production and consumption with emergency 
and critical use exemptions permitted under the Montreal 
Protocol.6 

Even though methyl bromide is on a schedule for phase­
out,7 methyl bromide is also subject to regulation under the 
Program, and regulations were specifically required to be 
promulgated by April 1, 1989.8 By 1998, that deadline was not 
met, and Friends of the Earth, Pesticide Watch, the Tides 
Foundation, and Pesticide Action Network filed suit to require 
their promulgation, and prevailed.9 The Office of Administra­
tive Law ("DAL") approved those regulations on December 15, 
2000. The process of that approval will provide an illustrative 
case-study of one aspect of the Program for review in this 
article. 

This article will attempt to provide an overview of the 
Program and its pitfalls, as well as the track record of the ad­
ministration of California Governor Gray Davis ("the Davis 
Administration") regarding pesticide issues. The first section 
will detail the regulatory agency structure of the Program, 
particularly the authority and duties of DPR and the CACs. 
The second section will discuss the pesticide permitting sys­
tem, its requirements, and some anecdotes to illustrate the 
public participation process in this system. To present a case 
study of the Program's implementation, the methyl bromide 
regulations will be discussed at length in the third section, in­
cluding public participation, the progressive weakening of the 
regulatory language, DPR's lack of compliance with various 
aspects of the rulemaking process, and why various environ­
mental, farmworker advocacy, and legal assistance organiza­
tions are working so hard on the regulations. The article will 
then conclude with some final thoughts on pesticide regula­
tion in California, and how the Program could be improved. 

6 See 40 C.F.R. § 82.7 (1999). 

7 Congress is currently considering whether or not to amend the Clean Air Act to 
. further extend the phase-out deadline for methyl bromide, which would violate the 
Montreal Protocol. 

8 See CAL. FOOD & AGRIC. CODE § 14081 (West Supp. 2000). 

9 See, Judgment Granting Peremptory Writ of Mandate, Friends of the Earth, et 
al. v. Cal. Dep't of Pesticide Regulation, San Francisco County Superior Court Case 
No. 996187 (filed June 11, 1999) (on file with author). 
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The information and observations in this article are based 
on the experiences of CCEHP, EDC, CRLA, and CRLAF with 
many aspects of the Program. There is no caselaw to detail 
the requirements of the Program, only statutes, regulations, 
and the experience of advocates and educators with the Pro­
gram's requirements. As a result, many of the references and 
citations in this article are to anecdotal, on-the-ground experi­
ence and publications distributed by the organizations work­
ing in the trenches. 

II. THE CALIFORNIA PESTICIDE AGENCY REGULATORY STRUCTURE 

As stated, the Program is a labyrinth of statutes and reg­
ulations. It may be due to the complexity of the Program that 
it is so inaccessible and dysfunctional. The Program does not 
make it easy for the communities affected by pesticide use 
permitting, reporting,. and enforcement to fully participate in 
or be fully informed about the issues affecting them. Further, 
the Program is designed to give the appearance of a compre­
hensive enforcement scheme, but it actually is not. 

One thing is clear. Excluding the Federal Insecticide, 
Fungicide, and Rodenticide ActIO ("FIFRA"), the statutes in 
the California Food and Agricultural Code, and the regula­
tions promulgated under those statutes, occupy the whole 
field of regulation in California regarding the registration, 
sale, transportation, or use of pesticides, and the Director of 
DPR and the CACs have the duty to enforce those rules and 
regulations. ll Preemption generally refers to the federal gov­
ernment occupying the field of regulation in an area, but al­
lowing for states to promulgate more stringent regulations. 
However, California has statutorily preempted CACs and 
counties from further regulation of pesticides at the local 
level. CACs may undertake local regulations, but they must 
go through the full rulemaking process through DPR,12 and 
the regulations are not intended to more stringently regulate, 
only to implement the Program under "local conditions." This 

10 See 42 u.S.C. §§ 7671-7671 et seq. 

11 See CAL. FOOD & AGRIC. CODE §§ 11501.1 and 11501.5 (West 1986 & Supp. 
2000). 

12 See CAL. FOOD & AGRIC. CODE § 11503 (West 1986). 
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process is rarely used. 13 
Pesticide is defined under California law as "any sub­

stance, or mixture of substances which is intended to be used 
for defoliating plants, regulating plant growth, or for prevent­
ing, destroying, repelling, or mitigating any pest ... which 
may infest or be detrimental to vegetation, man, animals, or 
households, or be present in any agricultural or nonagricul­
tural environment whatsoever."14 That definition is broad, and 
DPR and the CACs regulate the use of many pesticides, and 
require use reporting regarding many more. While DPR and 
the CACs work in tandem on pesticide regulation to a certain 
degree, each has its own powers and duties. 

A. DPR-ITS FUNCTIONS AND DUTIES 

The Department of Pesticide Regulation is a subagency of 
CaIEPA.15 The purposes of regulating pest control operations 
are as follows: 

(a) To provide for the proper, safe, and efficient use of pesti­
cides essential for production of food and fiber and for pro­
tection of the public health and safety. 
(b) To protect the environment from environmentally harm­
ful pesticides by prohibiting, regulating, or ensuring proper 
stewardship of those pesticides. 
(c) To assure the agricultural and pest control workers of 
safe working conditions where pesticides are present. 
(d) To permit agricultural pest control by competent and re­
sponsible licensees and permittees under strict control of the 
director and commissioners. 
(e) To assure consumers and users that pesticides are prop­
erly labeled and are appropriate for the use designated by 
the label and that state or local governmental dissemination 
of information on pesticidal uses of any registered pesticide 

13 The rulemaking process is very time-consuming and requires scientific and 
documentary support. Because CACs are generally overworked and underpaid, they 
do not have the resources to undertake local regulations. In fact, in Ventura County, 
that option has been discussed as a method of addressing pesticide exposures at the 
agriculture/urban interface, especially regarding exposure of school children to pesti­
cides. The CAC is investigating this opportunity and is working with EDC and the 
Ventura County Farm Bureau to propose statewide legislation and propose statewide 
regulation changes by DPR. 

14 See CAL. FOOD & AGRIC. CODE § 12753 (West Supp. 2000). 
16 See CAL. FOOD & AGRIC. CODE § 11451 (West Supp. 2000). 
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product is consistent with the uses for which the product is 
registered. 

471 

(f) To encourage the development and implementation of 
pest management systems,. stressing application of biological 
and cultural pest control techniques with selective pesticides 
when necessary to achieve acceptable levels of control with 
the least possible harm to nontarget organisms and the 
environment.l6 . 

DPR's duties include: (1) pesticide use regulation; (2) pes­
ticide registration, suspension and cancellation; (3) adminis­
tration of the Pesticide Contamination Prevention Act; (4) ad­
ministration of the Birth Defect Prevention Act; (5) pesticide 
Toxic Air Contaminant listings; (6) classification of pesticides 
for permitting; (7) rulemaking; and (8) enforcement oversight. 

Governor Davis appointed Paul Helliker as Director of 
DPR in 1999. Environmentalists and farmworker advocacy 
and legal assistance organizations viewed this appointment as 
positive. Helliker's background is in air quality issues. How­
ever, as time has passed, there has been a lack of any real in­
itiative to make positive changes in the Program. Governor 
Davis' heavy campaigning, and subsequent catering, to the 
agricultural community have influenced the rulemaking and 
enforcement decisions that have come down from DPR since 
his election. This statement is supported by the press on Gov­
ernor Davis' infamous micromanagement of his administra­
tion. 17 As reported in a December 4, 2000 Fresno Bee article, 
"As governor, Davis has micromanaged to the nth degree, 
pointedly-and often angrily-reminding appointees that he 
alone was elected governor, and unceremoniously dumping 
any underlings who embarrassed him."18 "The governor's office 
wants agencies to keep a lid on anything remotely controver­
sial, take care of those with political pull, and not do anything 
big without specific permission."19 This micromanagement 
makes change of any kind slow and laborious, which leads to 
disappointment and frustration on the part of those directly 
affected by these issues. 

16 See CAL. FOOD & AGRIC. CODE § 11501 (West Supp. 2000). 
17 See Dan Walters, Davis' Tight Control Chokes Administration, FRESNO BEE, 

Dec. 4, 2000. 
18 See id. 
19 See id. 
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1. Pesticide Registration 

One of the main regulatory duties carried out by DPR is 
the registration of pesticides and, the licensing of anyone that 
sells pesticides in California.20 Before any pesticide may be 
manufactured or sold in California, the manufacturer, im­
porter, or dealer must obtain a certificate of registration from 
DPR.21 DPR may waive specific data requirements for a pe­
riod not to exceed three years if the pesticide is registered 
pursuant to FIFRA,22 the pesticide is used under a Federal 
Experimental Use Permit, or the pesticide is for use in Cali­
fornia only, and specified data is submitted.23 The registrantJ 
applicant must also submit proof of EPA registration, if re­
quired, and a summary reflecting the documents submitted to 
EPA in support of registration.24 As a result, applicants must 
have EPA registration in hand before they can even begin the 
California application process. 

However, there is a huge exemption to the Federal and 
State registration requirements. That exemption is Section 18 
ofFIFRA: 

The Administrator may, at the Administrator's discretion, 
exempt any Federal or State agency from any provision of 
this subchapter if the Administrator determines that emer­
gency conditions exist which require such exemption.25 

This is the loophole that you could drive the proverbial farm 
truck through. Instead of registrants going through the expen­
sive process of registering pesticides, states apply to EPA for 
emergency exemptions and get them year after year. 26 This is 

20 See CAL. FOOD & AGRIC. CODE §§ 12811 - 12837 (West Supp. 2000). 
21 See CAL. FOOD & AGRIC. CODE §§ 12811, 12815 (West Supp. 2000). 
22 See 42 U.S.C. §§ 7671-7671q. 
23 See CAL. CODE REGS. tit. 3, § 6200(a & b). 
24 See CAL. CODE REGS. tit. 3, § 6170. 
25 See 7 U.S.C. § 136p (hereafter "Section 18"). 
26 From a list generated by DPR (on file with author), there are quite a few pes­

ticides that have been granted Section 18 exemptions for years for the same or differ­
ent crops and pests. For example, Avermectin (brand name Agri-Mek and Avid) ob­
tained Section 18 status in 1999 for avocados; 1997 and 1998 for basil; 1992, 1993, 
1994, and 1995 for bell peppers; 1998 for celeriac; 1990, 1992, 1993, and 1994 for cel­
ery; 1996 for grapes (raisins/cannery); 1990, 1991, 1992, 1993, and 1994 for head let­
tuce; 1993, 1994, and 1995 for melons; 1988, 1989, 1990, 1991, 1992, 1993, 1994, and 
1995 for pears; 1997 for prunes; 1996, 1997, and 1998 for spinach; 1989, 1990, 1991, 
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a ripe area for legislative change (e.g., putting a limit on the 
number of emergency exemptions granted for any given pesti­
cide, especially those pesticides used on labor-intensive crops). 

There are four types of emergency exemptions: specific, 
quarantine, public health, and crisis exemptions. Specific ex­
emptions may be authorized in an emergency condition to 
avert a significant economic loss or a significant risk to en­
dangered species, threatened species, beneficial organisms, or 
the environment.27 Quarantine exemptions may be granted in 
an emergency condition to control the introduction or spread 
of any pest new to or not before known to be widely prevalent 
or distributed throughout the U.S.28 A public health exemption 
may be authorized in an emergency condition to control a pest 
that will cause a significant risk to human health.29 Crisis ex­
emptions may be granted in an emergency condition when the 
time from discovery of the emergency to the time when the 
pesticide use is needed is insufficient to allow for the authori­
zation of a specific, quarantine, or public health exemption.30 

An "emergency condition" is: 

an urgent, non-routine situation that requires the use of a 
pesticide(s) and shall be deemed to exists when: (1) No effec­
tive pesticides are available under the Act that have labeled 
uses registered for control of the pest under the conditions of 
the emergency; and (2) No economically or environmentally 
feasible alternative that provide adequate control are availa­
ble; and (3) the situation: (i) Involves the introduction or dis­
semination of a pest new to or not theretofore known to be 
widely prevalent or distributed within or throughout the 
United States and its territories; or (ii) Will present signifi-

1992, 1993, and 1994 for strawberries; and 1992, 1993, 1994, and 1995 for tomatoes. 
Imidacloprid (brand name Confidor, Provado, and Admire) obtained Section 18 status 
in 1993 and 1994 for broccoli, cabbage; 1997 for citrus; 1995, 1997, and 1998 for cu­
curbits; 1993 and 1994 for head and leaf lettuce; 1996 for spinach; 1998 for strawber­
ries; 1996, 1997, and 1998 for table beets; 1994 for tomatoes; and 1996, 1997, and 
1998 for turnip greens. Even methyl bromide was granted Section 18 status in 1990, 
1992, 1993, 1994, 1995, and 1997 for carrots; 1991 for potatoes; 1991, 1992, 1993, 
1994, 1995, and 1996 for sweet potatoes; and 1989, 1990,1991, 1992, 1993, 1994, 
1995, and 1997 for watermelons. These are just a few of the many pesticides granted 
these exemptions year after year. 

27 See 40 C.F.R. § 166.2(a). 
28 See 40 C.F.R. § 166.2(b). 
29 See 40 C.F.R. § 166.2(c). 
30 See 40 C.F.R. § 166.2(d). 
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cant risks to human health; or (iii) Will present significant 
risks to threatened or endangered species, beneficial orga­
nisms, or the environment; or (iv) Will cause significant eco­
nomic loss due to: (A) An outbreak or an expected outbreak 
of a pest; or (B) A change in plant growth or development 
caused by unusual environmental conditions where such 
change can be rectified by the use of a pesticide(s).31 

"Significant economic loss" means that: 

under the emergency conditions: for a productive activity, 
the profitability would be substantially below the expected 
profitability for that activity; or for other types of activities, 
where profits cannot be calculated, the value of public or pri­
vate fixed assets would be substantially below the expected 
value for those assets. Only losses caused by the emergency 
conditions, specific to the impacted site, and specific to the 
geographic area affected by the emergency conditions are in­
cluded. The contribution of obvious mismanagement to the 
loss will not be considered in determining loss. In evaluating 
the significance of an economic loss for productive activities, 
the Agency will consider whether the expected reduction in 
profitability exceeds what would be expected as a result of 
normal fluctuations over a number of years, and whether 
the loss would affect the long-term financial viability ex­
pected from the productive activity. In evaluating the signifi­
cance of an economic loss for situations other than produc­
tive activities, the Agency will consider reasonable measures 
of expected 10ss.32 

These exemptions are fairly broad despite their specificity, 
and granted in most cases. 

EPA must issue a notice of receipt in the Federal Register 
for a specific, quarantine, or public health exemption and re­
quest public comment when any of seven criteria are met.33 

The ones most likely to apply are: 

(1) The application proposes use of a new chemical; (2) The 
application proposes the first food use of an active ingredi­
ent; ... (6) The application proposes use of a pesticide for a 
specific or public health exemption, if: (i) An emergency ex­
emption has been requested or granted for that use in any 

31 See 40 C.F.R. § 166.3(d). 
32 See 40 C.F.R. § 166.3(h). 
33 See 40 C.F.R. § 166.24(a). 
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three previous years, and (ii) A complete application for re­
gistration of that use and/or a petition for tolerance for resi­
dues in or on the commodity has not been submitted to the 
Agency; or (7) The Administrator determines that publica­
tion of notice is appropriate.34 

475 

A "new chemical" is "an active ingredient not contained in any 
currently registered pesticide."35 "First food use" "refers to the 
use of a pesticide on a food or in a manner which otherwise 
would be expected to result in residues in a food, if no perma­
nent tolerance, exemption from the requirement of a toler­
ance, or food additive regulation for residues of the pesticide 
on any food has been established under section 408(d) or (e) of 
the Federal Food, Drug and Cosmetic Act."36 EPA very rarely 
finds it necessary to issue notice in the Federal Register re-
garding applications for emergency exemptions. . 

EPA may authorize the emergency exemption after: 

(1) The [EPA] Administrator determines that: (i) An emer­
gency condition exists; (ii) The use of the pesticide under the 
exemption will not cause unreasonable adverse effects on the 
environment; (iii) Registration of the pesticide use for which 
the exemption is requested has not been suspended under 
section 6(c) of the Act or cancelled following a notice under 
section 6(b) of the Act, unless the use is authorized in accor­
dance with the provisions of §§ 164.130 through 164.133 of 
this chapter; (2) Giving due consideration to: (i) Whether the 
pesticide is reasonably likely to be used in compliance with 
the requirements imposed by the Agency under the exemp­
tion; and (ii) The progress which has been made toward re­
gistration of the proposed use, if a repeated specific or public 
health exemption is sought. It shall be presumed that if a 
complete application for registration of a use, which has 
been under a specific or public health exemption for any 3 
previous years, has not been submitted, reasonable progress 
towards registration has not been made.37 

Past experience has shown that EPA does not seriously con­
sider some of these factors, especially the presumption of rea­
sonable progress towards registration, since many of these 

34 See 40 C.F.R. § 166.24(a)(1, 2, 6, & 7). 
35 See 40 C.F.R. § 166.3(g). 
36 See 40 C.F.R. § 166.3(e). 
37 See 40 C.F.R. § 166.25(b). 
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emergency registrations are granted year after year.38 While 
Section 18 pesticides are subject to the permitting require­
ments of the Program, they are still problematic because they 
allow the use of toxic pesticides without full scientific infor­
mation, which does not provide assurance that their use is 
not causing great public health and environmental harm. 

2. Pesticide Registration, Suspension, and Cancellation 

In addition to the exemption under FIFRA, the Director 
of DPR must "prohibit or regulate the use of environmentally 
harmful materials" by considering the effect of all such mater­
ials upon the environment and taking whatever steps neces­
sary to protect the environment as well as collaborating with 
the University of California and other agencies in research 
designed to reduce and eliminate the use of environmentally 
harmful materials.39 In carrying out these duties, the Director 
"may cancel the registration of, or refuse to register, any pes­
ticide that has demonstrated serious uncontrollable adverse 
effects either within or outside the agricultural environ­
ment."40 The registrant does have a duty during the registra-' 
tion process or at any time after the registration of a pesticide 
to submit factual or scientific evidence of any adverse effect or 
risk of the pesticide to human health, livestock, crops, or the 
environment that has not been previously submitted to the 
Department in a timely manner.41 That information may then 
be used by the Director to begin suspension or cancellation of 
the pesticide. 

The authority to suspend or cancel a pesticide registra­
tion is rarely exercised.42 The process for doing so is cumber­
some, and allows a hearing opportunity for the registrant.43 

38 See supra note 26. 
39 See CAL, FOOD & AGRIC. CODE § 14102 (West 1986), See also CAL. FOOD & 

AGRIC. CODE § 12824 (West Supp. 2000), 
40 See CAL. FOOD & AGRIC. CODE § 12825(a) (West Supp. 2000), 
41 See CAL. FOOD & AGRIC. CODE § 12825.5 (West Supp. 2000). 
42 A February 15, 1995 letter from DPR to Senator Nicholas Petris details the 

suspension of Cyhexatin and Cycloheximide. Letter from James W. Wells, Director of 
DPR, to Senator Nicholas C, Petris (Feb. 15, 1995) pp, 1 and 4. A personal communi­
cation between Anne Katten of CRLAF and a DPR toxicologist determined that no 
other pesticides have been suspended since then. 

43 See CAL. FOOD & AGRIC. CODE § 12825 (West Supp, 2000). In fact, DPR issued 
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At the federal and state levels, pesticides tend to be volunta­
rily withdrawn when they are under threat of suspension or 
cancellation.44 

3. Pesticide Contamination Prevention Act 

One of the programs that DPR administers is the Pesti­
cide Contamination Prevention Act.45 Under that program, the 
Director must compile a list of pesticides that have the poten­
tial to pollute groundwater,46 and any person using a pesticide 
that has been placed on the Groundwater Protection List 
must file a report with the CAC to use those pesticides.47 If a 
pesticide is shown to migrate towards groundwater, the Direc­
tor may cancel its registration unless it would cause "severe 
economic hardship on the state's agricultural industry."48 
When a pesticide is shown to migrate towards groundwater, 
soil and groundwater monitoring must be performed, and if 
the Director determines that the adverse health effects of the 
pesticide are carcinogenic, mutagenic, teratogenic, or neuro­
toxic, the pesticide use will be banned in two years.49 How­
ever, this process is purely discretionary, and involves conven­
ing a subcommittee of the Director's pesticide registration and 
evaluation committee. 50 The law shifts the burden of proof to 
the pesticide manufacturer. However, the Department of Food 
and Agriculture, when it administered the act, construed the 
law to allow continued use of leaching pesticides except where 
the state finds that groundwater has already been contami­
nated.51 Thus, in practice, the banning of pesticides under this 

a cancellation notice for dichlovos (DDVP) pest strips, and the manufacturer ap­
pealed. They offered to amend their label, which is currently being finalized . 

.. See discussion infra Section II.A. In 1990, high concentrations of Telone II 
were found at a school site and the Department of Food and Agriculture cancelled all 
permits for its use. Telone II was voluntarily withdrawn. However, it was later 
reintroduced. 

45 See CAL. FOOD & AGRIC. CODE §§ 13142 - 13152 (West Supp. 2000). 

46 See CAL. FOOD & AGRIC. CODE § 13145(d) (West Supp. 2000). 

47 See CAL. FOOD & AGRIC. CODE § 13145(d)(1) (West Supp. 2000). 

48 See CAL. FOOD & AGRIC. CODE § 13150(c)(3) (West Supp. 2000). 

49 See CAL. FOOD & AGRIC. CODE § 13150 - 13152 (West Supp. 2000). 

50 See CAL. FOOD & AGRIC. CODE § 13150 (West Supp. 2000). 

51 See TIM PALMER, ET AL., CALIFORNIA'S THREATENED ENVIRONMENT: RESTORING THE 
DREAM 207 (Tim Palmer ed., 1993). 
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law happens rarely, if ever. 52 

4. Birth Defect Prevention Act of 1985 

DPR also administers the Birth Defect Prevention Act of 
1985,53 which is designed "to prevent pesticide induced abor­
tions, birth defects, and infertility."54 The program requires 
the Director to identify and fully test 200 active pesticide in­
gredients in widespread use for chronic health hazards, in­
cluding birth defects, sterility, cancer, and other diseases.55 A 
"data gap" "means that the department does not have on file 
a full set of valid mandatory health effects studies."56 
"Mandatory health effects study means adverse reproductive 
effect, chronic toxicity, mutagenicity, neurotoxicity, oncogenic­
ity, and teratogenicity studies required for full registration or 
licensing of pesticides in California, as of July 1, 1983."57 Mter 
that, the Director must notify each registrant of a pesticide 
containing any of the 200 active ingredients that a data gap 
exists, and the intent to suspend the registration of any pesti­
cide product containing any of the identified active ingredi­
ents for which the registrant has not submitted the required 
data.58 The Director must suspend the registration of any pes­
ticide product that contains one of the identified ingredients if 
the registrant fails (1) to respond to the Director's notification 
of a data gap; (2) to submit required progress reports;59 or (3) 
to demonstrate reasonable progress toward completion of all 
the mandatory health effects studies.60 If an active ingredient 
is found to present "significant adverse health effects, includ­
ing reproduction, birth defects, or infertility abnormalities," 
the Director must commence proceedings to cancel or suspend 

62 See id. at 207-208. 

63 See CAL. FOOD & AGRIC. CODE §§ 13121 - 13135 (West Supp. 2000). 

54 See CAL. FOOD & AGRIC. CODE § 13122 (West 1986). 

65 See CAL. FOOD & AGRIC. CODE § 13127(a) (West Supp. 2000). 

66 See CAL. FOOD & AGRIC. CODE § 13123(b) (West Supp. 2000). 

57 See CAL. FOOD & AGRIC. CODE § 13123(c) (West Supp. 2000). 

68 See CAL. FOOD & AGRIC. CODE § 13127.2 (West Supp. 2000). See also CAL. FOOD 
& AGRIC. CODE §§ 13127.3 - 13127.5 (extensions and deferments of suspension), 
13127.8 (revocation of suspension). 

59 As required in CAL. FOOD & AGRIc. CODE § 13127.9. 

60 See CAL. FOOD & AGRIC. CODE § 13127.91 (West Supp. 2000). 
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its registration.61 

The tests were to begin in March of 1987 and be com­
pleted by March of 1991.62 104 of the 200 priority pesticides 
did not meet the 1991 deadline.63 Many studies were not even 
begun.64 As Ralph Lightstone, a former attorney for CRLAF, 
stated in the chapter he wrote for the 1993 book, California's 
Threatened Environment, Restoring the Dream, "Five of the 
ten required studies of metam sodium had not been done 
when the pesticide catastrophically spilled into the Sacra­
mento River in 1991."65 

The purpose of the statute was to fill data gaps, evaluate 
the risks from certain pesticides, and cancel the ones with the 
greatest risks. The data gaps specified have been filled or ex­
empted for most older pesticides, and it is unclear if or when 
data gaps will be filled for new registrations. Governor Davis' 
administration has been a little faster at completing risk as­
sessments than the previous administration, which also made 
some controversial exemptions.66 However, only one pesticide 
registration has been cancelled as a result of this process, and 
others have been voluntarily withdrawn because they might 
have been cancelled.67 While the goal of the statute was to 
provide some scientific certainty regarding the health effects 
of some (and eventually more) pesticides, there are study ar­
eas that are not covered, and should be, including develop­
mental neurotoxicity, endocrine disruption, and filling data 
gaps for pesticide breakdown products that can be just as 
toxic as the registered pesticide, if not more so. This law is a 
good start to providing scientific information about pesticides 
that have reproductive effects, but there continue to be gaps 
in that information and how it is used. 

61 See CAL. FOOD & AGRIC. CODE § 13129(a) (West Supp. 2000). For procedures of 
suspension and cancellation, see CAL. FOOD & AGRIC. CODE §§ 12825, 12826. 

62 See TIM PALMER, ET AL., CALIFORNIA'S THREATENED ENVIRONMENT: RESTORING THE 
DREAM 202 (Tim Palmer ed., 1993). 

63 See id. 
64 See id. 
65 See id. 
66 See Letter from Ronald J. Oshima, Assistant Director of the Division of Regis­

tration and Health Evaluation, to William Thomas (Feb. 17, 1995) (on file with au­
thor). In 1995, DPR waived the chronic dog study for methyl bromide based on stud-
ies available for the methyl bromide risk assessment. 

67 See supra note 44. 
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5. Toxic Air Contaminants 

The Toxic Air Contaminant ("TAC") legislation was 
passed in 1983, and vested regulation of TACs in the Califor­
nia Air Resources Board ("CARB"). A TAC is "an air pollutant 
that may cause or contribute to an increase in mortality or an 
increase in serious illness, or which may pose a present or po­
tential hazard to human health. A substance that is listed as 
a hazardous air pollutant pursuant to subsection (b) of Sec­
tion 112 of the federal act (42 U.S.C. Sec. 7412(b» is a toxic 
air contaminant."68 "Pesticides that have been identified as 
hazardous air pollutants pursuant to Section 7412 of the 
United State Code shall be identified by the director [of DPR] 
as toxic air contaminants,"69 and 34 pesticides have been 
listed through this process, including captan, carbaryl, and 
methyl bromide. 70 Pesticides that are identified as toxic air 
contaminants are to be regulated in their pesticidal use by 
DPR.71 

DPR is to evaluate, in consultation with the Office of En­
vironmental Health Hazard Assessment ("OEHHA") and the 
CARB, the health effects of pesticides that are or may be 
emitted to the ambient air, and that may be determined to be 
toxic air contaminants, that pose a present or potential haz­
ard to human health. 72 Upon completion of the evaluation, a 
report on, the health effects of the pesticide must be pre­
pared.73 The report must contain the findings of OEHHA, and 
must assess the availability and quality of data on the health 
effects of the substance, including potency, mode of action, 
and other relevant biological factors.74 The report must also 
contain an estimate of the levels of exposure that may cause 
or contribute to adverse health effects, and if there is no 
threshold of significant adverse health effects, the range of 
risk to humans resulting from current or anticipated expo­
sure.75 The report is reviewed by the Scientific Review Panel 

68 See CAL. HEALTH & SAFETY CODE § 39655 (West 1996). 

69 See CAL. FOOD & AGRIC. CODE § 14021(b) (West Supp. 2000). 

70 See CAL. CODE REGS. tit. 3, § 6860(b). 

71 See CAL. HEALTH & SAFETY CODE § 39655 (West 1996). 

72 See CAL. FOOD & AGRIC. CODE § 14022(a) (West Supp. 2000). 

73 See CAL. FOOD & AGRIC. CODE § 14023(a) (West Supp. 2000). 

74 See id. 
76 See id. 
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in a manner similar to that used for panel review of CARB 
reports.76 The Director of DPR then lists by regulation those 
pesticides determined to be TACs.77 To date, only three pesti­
cides have been identified by DPR as TACs through this pro­
cess: Ethyl Parathion, Methyl Parathion, and S,S,S-tributyl 
phosphorotrithioate (DEF, tribufos).78 

6. Classification of Pesticides 

DPR also has the responsibility under the California Food 
and Agricultural Code to classify pesticides as "restricted 
materials," which can be used only with a permit from the 
CACs and under certain conditions.79 Pesticides are evaluated 
to determine if they are restricted materials based on the fol­
lowing criteria: 

(a) Danger of Impairment of public health. 
(b) Hazards to applicators and farmworkers. 
(c) Hazards to domestic animals, including honeybees, or to 
crops from direct application or drift. 
(d) Hazard to the environment from drift onto streams, 
lakes, and wildlife sanctuaries. , 
(e) Hazards related to persistent residues in the soil result­
ing ultimately in contamination of the air, waterways, estua­
ries or lakes, with consequent damage to fish, wild birds, 
and other wildlife. 
(f) Hazards to subsequent crops through persistent soil 
residues.so 

Once a pesticide is designated as a restricted material, CACs 
must issue permits and conditions for their use based on gui-

76 See CAL. FOOD & AGRIC. CODE § 14023(b), 14023(c) (West Supp. 2000); CAL. 
HEALTH & SAFETY CODE § 39661(b & c) (West 1996). 

77 See CAL. FOOD & AGRIC. CODE § 14023(d) (West Supp. 2000). In contrast to the 
provisions of Health & Safety Code section 39662(c), Food & Agricultural Code sec­
tion 14023(d) does not provide for a regulatory determination of the level below 
which no significant adverse health effects are anticipated. 

78 See CAL. CODE REGS. tit. 3, § 6860(a). Thirty-four other pesticides automati­
cally have been listed because they are hazardous air pollutants pursuant to Section 
7412 of the Clean· Air Act; CAL. FOOD & AGRIC. CODE § 14021 (West Supp. 2000); CAL. 
CODE REGS. tit. 3, § 6860(b). 

79 See CAL. FOOD & AGRIc. CODE §§ 14004.5, 14005, 14006, 14006.5 (West 1986 & 
West Supp. 2000). 

80 See CAL. FOOD & AGRIC. CODE § 14004.5 (West 1986). 
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dance from DPR, which will be discussed in more detail in . 
Section II. Permit conditions are not required to be subjected 
to any public or scientific peer review process. 

7. Enforcement Initiative 

On May 24, 1999, Winston Hickox, Secretary of CalEPA, 
addressed a memo to Directors, Executive Officers, and Board 
Chairs calling for reports on the various agencies' enforce­
ment programs by September 1, 1999, and how they could be 
improved.8! DPR met with various stakeholders in July and 
August of 1999, and put forth its "Enforcement Initiative" for 
public review in November 1999. The Enforcement Initiative 
("the Initiative") is DPR's effort to prioritize enforcement ac­
tivities and improve efficiency. 

The document is comprehensive and much of what is dis­
cussed in it would improve the enforcement program.82 The 
Initiative acknowledges that there is ambiguity and debate 
about the respective roles of DPR and the CACs, and that a 
joint policy statement should be adopted. DPR calls for a com­
prehensive review of the Program to ensure that it is compli­
ant with the California Environmental Quality Act ("CEQA") 
certified regulatory program requirements. The Initiative also 
discusses the need for CACs to perform inspections for compli­
ance and promotes legislation to make interference with those 
inspections unlawful. Compliance assistance is also recognized 
as a need and a study is to be done on its feasibility. Penalties 
are addressed in the Initiative and legislation is recom­
mended to raise penalties for violations. The Initiative also 
recommends a study to establish enforcement for home use 
pesticides, which is not currently part of the Program. There 
is also an acknowledgment that the Program is perceived as 
catering to the agricultural industry. The Initiative therefore 
seeks to serve all equally well, and will make it a priority to 
promptly respond to and investigate complaints. The Initia-

81 See Memorandum from Winston H. Hickox, Secretary for Environmental Pro­
tection, to Directors, Executive Officers, and Board Chairs (May 24, 1999) (on file 
with author). 

82 See <http://www.cdpr.ca.gov/> (last visited February 14, 2001). Enforcement In­
itiative documents are on file with author, and may also be obtained from DPR. 
DPR's website contains current information about what DPR is working on as well. 
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tive seeks to promote outreach, education, and community in­
volvement. This includes training staff on evolving issues and 
acknowledging the public's right to know with open access to 
public documents (a requirement of the California Public 
Records Act).83 The Initiative also discusses the need for per­
formance standards in the form of written, up-to-date, uni­
form guidelines. Experience shows that some CACs are oper­
ating and enforcing under guidance from DPR that is 
outdated and inconsistent with more recent guidance.84 The 
Initiative also discusses pesticide use issues, including the 
need for more stringent conditions placed on pesticide use 
near sensitive sites; clarification of pesticide drift laws for en­
forceability; revision of use restrictions in response to viola­
tions; better protection for workers by outreach and education; 
improvement of illness reporting and incident investigations; 
and revising the Program based on illness investigations. 

The Enforcement Initiative is comprehensive and contains 
laudable goals. Its problems will come in implementation. 
While the Initiative calls for amending various sections of the 
California Food and Agricultural Code to increase penalties, 
those sections were amended by S.B. 1970 on September 28, 
2000, but did not increase penalties.85 The only thing that the 
bill provided for in those sections was that the person charged 
with a violation would have the opportunity to review the evi­
dence prior to the hearing. This requirement is form over sub­
stance, and provides no extra protection for public health. The 
bill also gives the Director of DPR the authority to convene a 
trial board to enforce pesticide laws.86 However, this authority 
merely brings th~ law up-to-date in recognizing DPR as the 
agency in control of pesticide regulation, not the Department 
of Food and Agriculture. A positive aspect of the bill is that 
California Food and Agricultural Code section 14008 was re-

83 See CAL. Gov'T CODE §§ 6250 - 6277 (West 1995 & Supp. 2000). 
84 DPR provides CACs with ~Enforcement Letters" periodically throughout each 

year, and most of the recent ones can be found on DPR's website. The Enforcement 
Letters provide guidance from DPR to the CACs on enforcement and implementation 
of the Program. While DPR issues many of these letters, it does not make a practice 
of rescinding old and inconsistent guidance. Recently, it was determined that incon­
sistent Enforcement Letters remain in effect in subject areas, such as pesticide drift 
and methyl bromide fumigations. 

85 See S.B. 1970 (Sept. 28, 2000). 
86 See CAL. FOOD & AGRIC. CODE § 2181 (West Supp. 2001). 
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vised to include failure to pay a penalty as a reason for revo­
cation or suspension of a permit.87 However, this bill did little, 
if anything, to deter future violations of pesticide laws and 
regulations. 

Further, there has been no movement on the part of DPR 
toward improved compliance with CEQA. In recent rulemak­
ings, there has been no discussion of environmental impacts, 
alternatives, or mitigation measures. For example, in the re­
cent methyl bromide field fumigation regulations Initial State­
ment of Reasons and Public Report, DPR noted the alterna­
tives of banning methyl bromide and retaining the status quo, 
but stated that it had not identified any satisfactory alterna­
tives to the Regulations.88 The Initial Statement of Reasons 
and Public Report did not discuss any environmental impacts 
from the Regulations. In the Final Statement of Reasons and 
Public Report, DPR added a new heading: Identification of 
Any Significant Adverse Environmental Effect that can Rea­
sonably be Expected to Occur from Implementing the Propo­
sal, and stated, "The adopted regulations in effect are new re­
strictions on the field fumigation use of methyl bromide when 
compared to the status quo. DPR's review of the adopted reg­
ulations showed that no significant adverse environmental ef­
fect to California's air, soil, water, plants, fish, or wildlife can 
reasonably be expected to occur from implementing the propo­
sal. Therefore, no alternatives or mitigation measures are pro­
posed to lessen any significant adverse effects on the environ­
ment."89 Similarly, the recently proposed and adopted 
regulations for methyl bromide structural fumigations as well 
as permit requirements did not contain any analysis of envi­
ronmental impacts.9o 

87 See id. 

88 See Initial Statement of Reasons and Public Report, Department of Pesticide 
Regulation, Title 3. California Code of Regulations, Amend Sections 6000, 6450, and 
6784 and Adopt Section 6450.1, 6450.2, and 6450.3 Pertaining to Methyl Bromide 
Field Fumigations, DPR Regulation No. 00·001 13·14 (on file with author). 

89 See Final Statement of Reasons and Public Report, Department of Pesticide 
Regulation, Title 3. California Code of Regulations, Adopt Section 6450.1, 6450.2, and 
6450.3 and Amend Sections 6000, 6450, and 6784 Pertaining to Methyl Bromide 
Field Fumigations, p. 10 (on file with author). 

90 See Initial and Final Statement of Reasons and Public Report, Department of 
Pesticide Regulation, Title 3. California Code of Regulations, Amend Sections 6000, 
and 6454 Pertaining to Methyl Bromide and Structural Fumigation (on file with au-
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In addition, there has been no change in complaint re­
sponse. For example, in July 2000 in Ventura County, a 
grower applied Captan, a non-restricted material, but listed 
Proposition 65 chemical, to a field adjacent to a school where 
a track meet was underway.91 When EDC requested informa­
tion from the CAC about the pesticide applied, the grower re­
sponded that they had been spraying water, and that detail 
was relayed by CAC staff to EDC staff. The pesticide use re­
port filed the next month with the CAC's office did not show 
that the pesticide was applied on the date in question because 
the application was completed several days later (See Section 
II.F.). This is an example of where the use reporting docu­
ments do not reflect accurate information, and pesticide drift 
was not documented because the CAC was not informed soon 
enough to collect samples. Neither of these problems have 
been addressed by DPR. 

Finally, in Fiscal Year 1996-1997, there were 49,350 agri­
cultural permits issued.92 Penalties ranged from $50 to 
$8000.93 Fines assessed from $50 to $150 (minor) represented 
45%; assessed from $151 to $400 (moderate) represented 37%; 
assessed from $401 to $1000 (serious) represented 15%; as­
sessed from $1,001 to $8000 (serious) represented 3%;94 and 
fines rescinded or dismissed (19) represented 3%.95 42 of the 
state's 58 counties, which are represented by 54 commission­
ers, reported a total of 685 administrative civil penalties that 
represented $210,682 in proposed fines. 96 The amount of fines 
levied totaled $197,432 (the reduction was due to cases where 

thor); and Initial and Final Statement of Reasons and Public Report, Department of 
. Pesticide Regulation, Title 3. California Code of Regulations, Amend Sections 6000, 
6414, 6420, 6428, 6430, 6442, and 6568 Pertaining to Permit Requirements (on file 
with author). 

91 This information became known to EDC when a spectator at the track meet 
provided a video of the incident. 

92 See MARGARET REEVES, ET AL., FIELDS OF POISON: CALIFORNIA FARMWORKERS AND 
PESTICIDES 48 (1999). 

93 See Penalty and enforcement information for Fiscal Year 1996-1997 can be 
found on DPR's website: <http://www.cdpr.ca.gov/> (last visited February 20, 2001). 

94 See MARGARET REEVES, ET AL., FIELDS OF POISON: CALIFORNIAFARMWORKERS AND 
PESTICIDES 47 (1999). 

95 See COUNTY AGRICULTURAL COMMISSIONER ADMINISTRATIVE CIVIL PENALTY RE­
PORT, CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY, DEPARTMENT OF PESTICIDE REG­
ULATIONS, PESTICIDE ENFORCEMENT BRANCH at 2 (Nov. 1999) (on file with author). 

96 See id. 
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fines were reduced or dismissed).97 Averaged over the total 
number of penalties that year, that is about $288 per viola- . 
tion.98 Averaged over the total number of permits issued, that 
is $4.00 per permit issued.99 These fines are abysmally small, 
and too low to have any deterrent effect on behavior that puts 
the public's health at risk, not to mention that DPR and the 
CACs actually lose money on permit issuance and enforce­
ment. Improvement is definitely needed for increased enforce­
ment and levying of penalties. 

B. CACs-THEIR RESPONSIBILITIES 

Each county in California has a Department of Agricul­
ture that is under the control of the County Agricultural 
Commissioner.loo The County Board of Supervisors appoints 
the Agricultural Commissioner.lOl However, the County Board 
of Supervisors must choose an appointee from among those 
persons who have received a license from the Director of 
DPR.102 State regulations provide: 

The minimum qualifications for admission to the licensing 
examination for County Agricultural Commissioner are: (1) 
possession of a valid statewide Deputy County Agricultural 
Commissioner license; and (2) four years of experience in the 
enforcement of agricultural or weights and measures laws; 
at least two years of which shall have included management, 
supervisory, or program responsibility experience; and (3) a 
minimum of 80 hours of instruction in management and/or 
supervisory practices, obtained through organized classroom 
training, in-service training, or accredited correspondence 
courses. 103 

The minimum qualifications for admission to the licensing 
examination for Deputy County Agricultural Commissioner 
are: (1) Possession of valid statewide County Agricultural In­
spectorlBiologist licenses in all categories for which licenses 
are issued; and (2) Two years of experience in the enforce-

97 See id. 
98 Author's mathematical calculation. 
99 See id. 
100 See CAL. FOOD & AGRIc. CODE §§ 2001, 2002 (West 1986). 
101 See CAL. FOOD & AGRIC. CODE § 2121 (West 1986). 
102 See CAL. FOOD &. AGRIc. CODE §§ 2102 - 2103 (West 1986). 
103 See CAL. CODE REGS. tit. 3, § 103. 
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ment of agricultural or weights and measures laws or in ag­
ricultural pest control or in the production, processing, or 
marketing of agricultural commodities. This experience must 
have been at a level comparable to county agricultural or 
weights and measures inspector; and (3) Education: Posses­
sion of a bachelor's degree from an accredited four-year col­
lege with specialization in one or more appropriate disci­
plines in agricultural or biological sciences as determined by 
the Secretary of the Department of Food and Agriculture. 
This requirement does not apply to any person holding a 
valid certification of qualification prior to January 1, 1985.104 

The term of office for a CAC is four years. 105 
The process for removing a CAC is quite onerous. When 

satisfactory evidence is presented to the Director of DPR that 
the CAC is guilty of neglect of duty, incompetence, or miscon­
duct in office, a trial board is selected to hold a hearing. l06 

The trial board consists of the Director of the Department of 
Food and Agriculture,107 a person who has knowledge of, or 
experience in, agriculture selected by the County Board of Su­
pervisors, and a hearing officer from the Office of Administra­
tive Hearings, who is chairperson and a voting member of the 
board. IDS When the evidence involves a CAC's pesticide regula­
tory activities, the trial board will include the Director.109 Ten 
days prior to the hearing the Director gives notice to the CAC 
of the time and place of the hearing as well as information as 
to the nature of the charges in order to enable the CAC to 
present a defense. llo An order dismissing the charges or dis­
qualifying the CAC must be issued within 10 days of the con­
clusion of the hearing.1l1 The license of a deputy commissioner 
may be revoked in the same manner and for the same causes 

104 See CAL. CODE REGS. tit. 3, § 104. 
105 See CAL. FOOD & AGRIC. CODE § 2122 (West 1986). 
106 See CAL. FOOD & AGRlC. CODE § 2181 (West 1986). See also S.B. 1970 (Sept. 

28,2000) 
107 This process has been amended by S.B. 1970. In January of 2001, the Secre­

tary of Food and Agriculture convenes the trial board for offenses that come under 
the jurisdiction of the Department of Food and Agriculture, and the Director of DPR 
convenes the trial board for offenses that come under the jurisdiction of DPR. 

108 See CAL. FOOD & AGRlc. CODE § 2182 (West Supp. 2000). 
109 See CAL. FOOD & AGRIC. CODE § 2182.1 (West Supp. 2000). 
no See CAL. FOOD & AGRIC. CODE § 2183 (West 1986). 
III See CAL. FOOD & AGRIC. CODE § 2185 (West 1986). 

23

Clark: Enforcing Pesticide Laws

Published by GGU Law Digital Commons, 2001



488 GOLDEN GATE UNIVERSITY LAW REVIEW [Vol. 31:4 

that a license of a CAC may be revoked.112 

On the other hand, the County Board of Supervisors can 
remove a CAC by a simple vote to terminate employment. 
While this seems simple enough, agricultural production and 
cost savings are often a higher priority. For example, Ventura 
County considered termination of their CAC, Earl McPhail, in 
1999, when his contract expired.113 There seemed to be a 
strong will to remove Mr. McPhail from office due to his docu­
mented failure to enforce pesticide laws; however, the process 
was very political, and ultimately Mr. McPhail was 
retained. 114 

In addition, DPR may withhold funds from the CACs 
when they are not performing their jobs properly. However, 
this rarely, if ever, occurs even in the face of repeated inade­
quacies. Again, the Ventura CAC is notorious for not meeting 
enforcement and other requirements,115 and while funding has 
been withheld from that program, it has only been small 
sums of money.116 

The CAC has various powers and duties. The Director of 
DPR is responsible for the overall statewide enforcement of 
the laws and regulations in the California Food and Agricul-

112 See CAL. FOOD & AGRIC. CODE § 2187 (West Supp. 2000). 
113 EDC became aware that Mr. McPhail's contract was due to expire because a 

concerned citizen called asking that an effort be made to call attention to Mr. Mc­
Phail's lack of enforcement. Letters were written and phone calls made to county su­
pervisors requesting an evaluation of whether or not Mr. McPhail was performing the 
functions of his job. 

114 Ventura County supervisors John Flynn, Frank Schillo, Kathy Long, and Su­
san Lacy investigated the allegations made by the public while Mr. McPhail was on 
probation for six months. During that time, Mr. McPhail developed a plan for improv­
ing his employment performance, and his contract was renewed. 

116 See letter from Jahan Motakef, Senior Pesticide Use Specialist, to W. Earl Mc­
Phail (Nov. 15, 1996).For example, in 1996, DPR performed an Effectiveness Evalua­
tion of the Ventura CAC's pesticide regulatory program, and found that the CAC did 
not enforce in instances where (1) an employee did not receive medical cares after an 
exposure to methyl bromide, (2) a grower allowed farmworkers into a field before the 
restricted entry interval had expired, (3) substantial pesticide drift occurred, (4) In 
fact, during the fiscal year 1995/1996, Ventura County did not take any enforcement 
action. 

116 See MARGARET REEVES. ET AL .. FIELDS OF POISON: CALIFORNIA FARMWORKERS AND 

PESTICIDES 33 (1999). DPR withheld $11,000 of funding from the Ventura CAC (from 
the pesticide mill tax) in 1994 due to pesticide enforcement program weaknesses. 
However, DPR rarely withholds funds based on enforcement program deficiencies 
found in annual and semi-annual evaluations of each CAC. 
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tural Code, and DPR's instructions and recommendations gov­
ern the procedures to be followed by the CAC, who is respon­
sible for local administration of the laws and regulations. l17 

The CAC must keep a record of hislher official acts. 118 In addi­
tion, he/she must make an annual report to the Director on 
the condition of agriculture in his or her county and on what 
is being done to eradicate, control, or manage pests, and may 
also include information relating to organic farming methods, 
biotechnology, integrated pest management, and biological 
control activities in the county.1l9 A monthly report to the 
County Board of Supervisors is required when the Board so 
chooses.12o The CAC also issues permits for pesticide use in 
their respective counties.121 

Even though there is no inherent conflict between sup­
porting a viable agricultural industry and enforcing pesticide 
laws, many CACs appear to act as if promoting agriculture is 
their primary responsibility. This leads to inadequate enforce­
ment of pesticide laws. In fact, CACs issue fines for only 
about one-tenth of the violations documented, and from 1991 
to 1997, almost one-half of all fines issued statewide were less 
than $151, and less than 5% exceeded $1000.122 

III. THE CALIFORNIA PESTICIDE PERMITTING SYSTEM 

A permit for the use of pesticides is only required if the 
pesticide is a "restricted material," and even then a permit 
may not be required. 123 This distinction in and of itself is con­
fusing enough to make the permitting process complicated 
and difficult for the public to understand. There have not 
been any recent efforts to make this process any less confus­
ing and more user-friendly for those being exposed to toxic 
pesticides. 

117 See CAL. FOOD & AGRIC. CODE § 2281 (West Supp. 2000). 

liB See CAL. FOOD & AGRIC. CODE § 2271 (West 1986). 

119 See CAL. FOOD & AGRlC. CODE § 2272 (West Supp. 2000). 

120 See CAL. FOOD & AGRIC. CODE § 2273 (West 1986). 

121 See CAL. FOOD & AGRIC. CODE § 14006.5 (West 1986). 

122 See MARGARET REEVES, ET AL., FIELDS OF PorSON: CALIFORNIA FARMWORKERS AND 

PESTICIDES 27 (1999). 

123 See CAL. FOOD & AGRlC. CODE §§ 14006.5, 14006.6 (West 1986 & Supp. 2000). 
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A. RESTRICTED V. NON-RESTRICTED MATERIALS 

DPR controls and regulates the use of restricted materi­
als. 124 A list of restricted materials can be found in the regula­
tions,125 As stated above, the criteria for designating restricted 
materials includes: 

(a) Danger of impairment of public health. 
(b) Hazards to applicators and farmworkers. 
(c) Hazards to domestic animals, including honeybees, or to 
crops from direct application or drift. 
(d) Hazard to environment from drift onto streams, lakes, 
and wildlife sanctuaries. 
(e) Hazards related to persistent residues in the soil result­
ing ultimately in contamination of the air, waterways, estua­
ries or lakes, with consequent damage to fish, wild birds, 
and other wildlife. 
(£) Hazards to subsequent crops through persistent soil 
residues. 126 ' 

In addition to these criteria, DPR designates pesticides la­
beled as a "restricted use pesticide" pursuant to section 3 of 
FIFRA127 (registration of pesticides); pesticides used under an 
"emergency exemption" issued pursuant to section 18 of 
FIFRA;128 pesticides formulated as dust, labeled to permit out­
door use, and packaged in containers of more than 25 pounds 
with two exceptions; and pesticide products containing active 
ingredients with the potential to pollute groundwater,129 when 
labeled for agricultural, outdoor institutional, or outdoor in­
dustrial use. 130 A restricted materials permit is valid for the 
period specified in the permit, which must be site and time 
specific, but not longer than one year. 131 

DPR is also required to adopt regulations governing the 
possession and use of any restricted material that is deter­
mined to be injurious to the environment or to any person, 

124 See CAL. FOOD & AGRIC. CODE § 14001 (West 1986). 

125 See CAL. CODE REGS. tit. 3, § 6400(e). 

126 See CAL. FOOD & AGRIC. CODE § 14004.5 (West 1986). 

127 See 42 U.S.C. § 136a. 

128 See 42 U.S.C. § 136p. 

129 See CAL. CODE REGS. tit. 3, § 6800(a). 

130 See CAL. CODE REGS. tit. 3, §§ 6400(a - d), 6416. 

131 See CAL. CODE REGS. tit. 3, § 6422. 
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animal, crop, or other property.132 The regulations may pro­
hibit use or possession in certain areas of the state, and a re­
stricted material may only be used in "those situations in 
which it is reasonably certain that no injury will result," or 
where "unrestricted materials or procedures are not equally 
effective and practical."133 Notwithstanding these require­
ments, past experience has demonstrated that CACs in fact 
do not evaluate whether or not unrestricted materials or pro­
cedures are equally effective and practical, and DPR has 
never enforced this requirement.134 Experience has not turned 
up evidence that CACs ask permittees to show proof that they 
have considered use of unrestricted materials and found them 
to be ineffective or impractical.135 This is indicative of DPR's 
and the CACs' lack of compliance with CEQA, which requires 
consideration and adoption of feasible alternatives and mitiga­
tion measures for significant environmental impacts. That de­
ficiency will not be covered in this article, however. 

The CACs' and DPR's failure to comply with CEQA is 
also indicative of the leniency in the issuance of permits. 
Growers seek permits from the CAC each year and the grow­
ers provide information on the commodities to be grown and 
the list of pesticides to be used. The CACs then generally is­
sue the permit with standard conditions for the pesticides to 
be used. Past experience indicates that CACs do not spend a 
lot of time analyzing what pesticides have been chosen by the 
grower and what effects they will have on the neighboring 
community.13G There are a few CACs that do add conditions 

132 See CAL. FOOD & AGRIC. CODE § 14005 (West Supp. 2000). 
133 See CAL. FOOD & AGRIC. CODE § 14006 (West Supp. 2000). 
134 See CAL. FOOD & AGRIC. CODE § 14006 (West Supp. 2000), and CAL. CODE 

REGS. tit. 3, § 6556. Pesticide statutes and regulations specify that agricultural pesti­
cide uses must be approved by Pest Control Advisors ("PCA") Recommendations, in­
cluding consideration of alternatives. In a personal communication with Roy Rutz of 
the Pesticide Enforcement Branch of DPR, the author found that PCAs merely check 
a box that alternatives were considered without providing any other information or 
analysis. DPR reviews those recommendations only through record reviews, and can­
not possibly determine the adequacy of those recommendations on the consideration 
of alternatives. 

135 The author has found no written support for this statement. However, given 
the high volume of permits that CACs approve each year, it is implausible that they 
undertake a detailed review of each one. 

136 Evidence of this lack of attention to impacts to neighboring communities and 
continued use of toxic chemicals instead of non-toxic alternatives comes from the 
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for various toxic pesticides and who, in some cases, refuse to 
grant permits for certain pesticides in certain situations.137 

However, those CACs are few, and the practice is a more leni­
ent process. 

In addition, if pesticide residues, symptoms, or health 
hazards appear generally throughout any area, DPR or the 
CAC may perform a field inspection. If it appears that sub­
stantial loss, damage or injury is likely to result from contin­
ued application or' a specific pesticide within that area, DPR 
or the CAC may cancel all permits for application of that pes­
ticide and specify that no additional permits will be issued.13s 

For example, the CARB conducted ambient air monitoring 
for Telone II (l,3-dichloropropene)139 in 1990, and found 
alarmingly high air concentrations of Telone II with levels of 
up to 885 times the state safety standards at Hilmar Junior 
High School. 140 As a result of the testing results, the Depart­
ment of Food and Agriculture took the unusual step of cancel­
ing the permits of all users of Telone 1I.141 Unfortunately, less 
than five years later, DPR agreed to reintroduce Telone II 
under "controlled" conditions (e.g., specific application depth, 
ground preparation, etc.).142 Air monitoring was performed in 
1995, and unusually rainy weather contributed to low read­
ings in Merced County.143 The health significance of higher 
levels measure in Kern County was never evaluated. Without 

many calls that EDC receives from neighbors relaying health effects and physical im­
pacts from neighboring pesticide applications. Further evidence comes from permits 
issued by CACs that do not include decreased use of toxic pesticides or conditions 
that protect neighbors from the health and physical impacts of the pesticides used. 

137 Personal communication from the San Luis Obispo CAC to Lori Schiraga, Pro­
ject Coordinator for the CCEHP. The San Luis Obispo CAC denied a methyl bromide 
permit because the application would occur too close to residences. The San Luis 
Obispo CAC encouraged the grower to research non-toxic alternatives. 

138 See CAL. CODE REGS. tit. 3, § 6444. 
139 See CAL. CODE REGS. tit. 22 § 12000.1, 3-dicloropropene (Telone II) is listed on 

the Safe Drinking Water and Toxic Enforcement Act of 1986 (hereafter "Proposition 
65") list as a carcinogen. 

140 See ZEV Ross & JONATHAN KAPLAN, POISONING THE AIR: AmBORNE PESTICIDE S 
IN CALIFORNIA 20 (1998). 

141 See id. (citing P. Jacobs, Pesticides OKd for use in rare reversal of bans, Los 
ANGELES TIMES, Jan. 16, 1995). 

142 See id. (citing DPR Release No. 94-42, "DPR approves limited use of soil fumi­
gant," Dec. 7, 1994). 

143 See id. (citing P. Jacobs, supra, note 135). 
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evaluating the health significance of the monitoring, DPR re­
laxed the suggested permit conditions in 1996 (i.e., no restric­
tion on counties where used, no restriction on when can be 
applied).144 Despite the· acknowledgement that Telone II is a 
listed Proposition 65 carcinogen and a dangerous pesticide, it 
continues to be used without any formal peer review or public 
input on the safety of currently-used conditions.145 Further, no 
new efforts have been made to cancel the u~e of Telone II by 
DPR or any other authority. 

The increased use of such pesticides as Telone 11146 runs 
counter to Governor Davis' campaign promises regarding can­
cer-causing pesticides. In a letter to Sarah Rose, Political Di­
rector of the California League of Conservation Voters, Gray 
Davis stated, "The state should enact laws to significantly re­
duce the use of cancer-causing pesticides. However, it is also 
important that we continue to support California's agricul­
tural industry; which has led the country and much of the 
world for decades. Along these lines, I support a combined ap­
proach to the approval of pesticides; streamlining the process 
for the agricultural industry, while concurrently aggressively 
researching effective alternatives to products containing can­
cer-causing agents. I also support providing the Department 
of Pesticide Regulation with the resources it will need to ac­
complish these goals."147 To date, Governor Davis and Paul 
Helliker, Director of DPR, have not made any observable at­
tempts to reduce the use of cancer-causing pesticides, espe­
cially near sensitive sites. They have catered to the agricul­
tural industry continuing, and in some cases increasing, the 
use of the most toxic pesticides in California at the expense of 
public health and the environment.148 

144 See id. 

145 See id. at 2l. 

146 See SUSAN KEGLEY, PH.D., ET AL, HOOKED ON POISON: PESTICIDE USE IN CALIFOR· 

NIA 1991-1998 8 (2000). 

147 See Letter from Gray Davis, Gubernatorial Candidate, to Ms. Sarah M. Rose, 
Political Director, California League of Conservation Voters (Apr. 8, 1996) (on filed 
with author). 

148 See SUSAN KEGLEY, PH.D., ET AL, HOOKED ON POISON: PESTICIDE USE 1N CALIFOR· 

NIA 1991-1998 7-8 (2000) ("Reported use of carcinogenic pesticides increased 127% be­
tween 1991 and 1998, from 12.1 million pounds to 27.6 million pounds, an average 
increase of 2.4 million pounds per year".) 
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. B. EXEMPTIONS FROM PERMITIING REQUIREMENTS 

A pesticide use permit is not required in the following cir­
cumstances: (1) for any pesticide not designated as a re­
stricted material unless the CAC determines that its use will 
present an undue hazard when used under local conditions; 
(2) for persons found to be qualified by the CAC who are en­
gaged in experimentation or research on the use of pesticides; 
(3) for the possession of pesticides by a registrant or by a li­
censed pest control dealer when operating pursuant to the re­
gistration or license; (4) by commercial warehouses storing 
pesticides; (5) for the possession or use of the materials when 
specifically exempted by regulation, in cases in which the mit­
igation measures provided by the permit system are not nec­
essary to avoid injury to the environment or to any person 
animal, crop, or property; and (6) for persons operating pursu­
ant to a structural pest control operator license.149 A permit is 
also not required for the use of an exempt material, which is 
a pesticide that "the director finds additional restrictions, 
other than registration and labeling requirements, are not 
necessary," so long as the use conforms with the registered la­
bel or printed instructions.15o 

These exemptions from permitting requirements create 
more and more concern because many pesticides are on vari­
ous lists indicating their toxicities,151 but some of those pesti­
cides are not listed as restricted materials. For example, 
Captan is listed as a chemical known to the State of Califor­
nia to cause cancer pursuant to Proposition 65,152 yet it is not 
listed as a restricted material. DPR does not designate pesti­
cides that are listed on the Proposition 65 list as restricted 
materials, even though those pesticides are carcinogens and 
reproductive toxicants. 

149 See CAL. FOOD & AGRIC. CODE § 14006.6 (West Supp. 2000); CAL. CODE REGS. 
tit. 3, § 6414(a), 6414(d), 6414(e). 

150 See CAL. FOOD & AGRIc. CODE § 14006.7 (West 1986). 

151 For example, FIFRA "restricted use pesticides," Federal Clean Air Act "Haz­
ardous Air Pollutants," State Clean Air Act, "Toxic Air Contaminants," Resource Con­
servation and Recovery Act chemicals, and Proposition 65 chemicals known to cause 
cancer or reproductive harm. 

152 See CAL. HEALTH & SAFETY CODE §§ 25249.5 - 25249.13 (West 1999 & Supp. 
2000). 
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C. PERMIT CONDITIONS AND LOCAL CONDITIONS: LAND USE 

CONFLICTS 

A permit from the CAC is required for the use or posses­
sion of restricted materials.153 Before issuing a permit for any 
pesticide, the CAC must consider, at a minimum, the follow­
ing local conditions: 

(a) Use in vicinity of schools, dwellings, hospitals, recrea­
tional areas, and livestock enclosures. 
(b) Problems related to heterogeneous planting of crops. 
(c) Applications of materials known to create severe resur­
gence or secondary pest problems without compensating con­
trol of pest species. 
(d) Meteorological conditions for use. 
(e) Timing of applications in relation to bee activity. 
(D Provisions for proper storage of pesticides and disposal of 
containers. 

Each permit issued for any pesticide shall include conditions 
for use in writing.154 Applicants for a permit are required to 
provide information identifying "all known areas that could be 
adversely impacted by the use of the pesticide(s) including but 
not limited to hospitals; schools, and playgrounds; residential 
areas (including labor camps); parks; lakes, waterways, estua­
ries, and reservoirs; state wildlife management areas; critical 
habitats of rare, endangered or threatened species; and live­
stock and crops."155 Again, notwithstanding this requirement, 
permits are routinely issued with standard conditions by rote 
and without meaningful consideration or analysis for site­
specific conditions.156 This practice is becoming more and more 

153 See CAL. FOOD & AGRIC. CODE § 14006.5 (West 1986). 
154 See CAL. FOOD & AGRlC. CODE § 14006.5(a - 0 (West 1986). 
166 See CAL. CODE REGS. tit. 3, § 6428. 
166 For example, most, if not all, restricted materials permits are issued with 

standard conditions, and growers are instructed to comply with pesticide label re­
quirements. In May of 1999, a grower applied metam sodium, the pesticide that was 
spilled into the Sacramento River at Dunsmuir, California in 1991, under standard 
permit conditions. The application took place next to a school in New Cuyama, Cali­
fornia, and three days later when a second water seal was applied, the pesticide's ac­
tive ingredient, methylisothiocyanate ("MITC") off-gassed and made several children 
and teachers at the neighboring school ill. On the date of the application, neighbors 
complained of odors to the Fire Department, but the Fire Department referred the in­
cident to the Sheriff instead of the CAC and County Health Officer. The investigation 
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problematic due to interactions at the agriculture/urban inter­
face where more and more schools, residences, and other sen­
sitive sites are being located. 

There are some counties where site-specific conditions 
have been implemented. Based upon a Public Records Act157 

search in June of 1997, the following information was found: 

1. In Contra Costa County, aerial application of restricted 
materials within 500 feet of school property is 
prohibited.158 

2. In Kern County, no aerial applications of restricted 
materials within one-quarter mile of a residential area, 
occupied labor camp, a school in session, or other areas 
designated by the CAC are allowed.159 

3. In Riverside County, when the field borders homes or 
businesses, no foliar pesticide applications are allowed 
within: 150 feet by ground rig, 300 feet by helicopter, or 
500 feet by fixed wing airplane application. Notification 
is required 24 hours prior to the application to adjacent 
property owners/operators. No application is allowed ad­
jacent to a school when it is in session or children are 
present, and there is a one-quarter mile buffer zone re­
quired for ground rig applications and one-half mile for 
aerial applications.16o 

4. In Santa Cruz County, no application of restricted, Cate­
gory p6I pesticides is allowed within 200 feet of a school 
or child care center during that institution's stated busi­
ness hours or one hour before or after those stated busi­
ness hours.162 

took months to complete and the parents were never fully informed of what hap­
pened. The CAC issued a fine of $2000. If site-specific conditions, such as restricted 
application methods and times for application, and extended buffer zones, had been 
required for this pesticide, which is a known carcinogen, these illnesses may have 
been avoided. 

157 See CAL. GOV'T CODE §§ 6250 - 6277 (West 1995 & Supp. 2000). 
158 See CONTRA COSTA COUNTY DEPARTMENT OF AGRICULTURE, CONDITIONS FOR AP· 

PLICATION OF PESTICIDES IN OR NEAR ENVIRONMENTALLY SENSITIVE AREAS, CONDITION 
I.A.2. 

159 See KERN COUNTY-GENERAL PERMIT CONDITIONS, CONDITION I. 
160 See Riverside County additional permit conditions-for case by case 

consideration. 
161 See 40 C.F.R. § 156.10.The most toxic classification of pesticides. Labels are 

required to bear the words DANGER and POISON. 
162 See 1997 SANTA CRUZ COUNTY RESTRICTED MATERlALS CONDITIONS AND REGULA· 

TIONS, CONDITION 7. 
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5. In Orange County, people responsible for application of 
pesticides must notify school officials prior to 
treatment.163 

6. In Yolo County, aerial application of restricted materials 
within one mile of residential areas is not allowed unless 
the air movement is 90 degrees to 180 degrees away from 
the residential areas. l64 

These are just examples of how restrictions vary from county 
to county. Further, while these conditions are more protective 
of public health, they have generally been implemented after 
episodes of exposure illness, not for preventative reasons 
before such occurrences happen. 

In addition, pursuant to the California Food and Agricul­
tural Code, no permit may be granted if the CAC makes any 
of the following determinations: (1) the use would cause seri­
ous, uncontrollable, adverse effects within or outside the agri­
cultural environment; (2) the benefits of its use are out­
weighed by the harm to the environment; or (3) a reasonable 
alternative exists that is demonstrably less destructive to the 
environment.165 Further, if an applicant seeks to use the re­
stricted material in any manner other than pursuant to its re­
gistration, the CAC may not issue the permit without the ap­
proval of the Director of DPR.166 

D. PESTICIDE DRIFT 

The agriculture/urban interface conflicts are especially 
apparent in the area of pesticide drift. In California, pesticide 
drift is to be prevented: "The use of any pesticide by any per­
son shall be in such a manner as to prevent substantial drift 
to nontarget areas."167 "Substantial drift" "means the quantity 
of pesticide outside of the area treated is greater than that 
which would have resulted had the applicator used due 

163 See ORANGE COUNTY SPECIAL PERMIT CONDITIONS, CONDITION F. 

164 See YOLO COUNTY CONDITIONS COVERING THE USE OF RESTRICTED MATERIALS, 

CONDITION #1: CONDITIONS COVERlNG THE USE OF RESTRICTED MATERIALS IN THE PRox· 
IMITY OF ENVIRONMENTALLY SENSITlVE AREAS, CONDITION 2. 

165 See CAL. FOOD & AGRIC. CODE §§ 14006.5, 12825 (grounds for cancellation of 

registration) (West 1986 & Supp. 2000). 

166 See AL. FOOD & AGRIC. CODE § 14006.5 (West 1986). 

167 See CAL. FOOD & AGRIC. CODE § 12972 (West 1986). 
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care."168 The regulation further describing the implementation 
of the pesticide drift policy states: 

Notwithstanding that substantial drift will be prevented, no 
pesticide application shall be made or continued when: 
(1) There is a reasonable possibility of contamination of the 

bodies or clothing of persons not involved in the applica­
tion process; 

(2) There is a reasonable possibility of damage to nontarget 
crops, animals or other public or private property; or 

(3) There is a reasonable possibility of contamination of 
nontarget public or private property, including the crea­
tion of a health hazard, preventing normal use of such 
property. In determining a health hazard, the amount 
and toxicity of the pesticide, the type and uses of the 
property and related factors shall be considered.169 

The drift prevention statute, regulations, and policy are prob­
lematic because they contain many legally amorphous terms, 
such as "substantial," "due care," and "reasonable possibility." 
The Pesticide Drift Incident Response Policy ("Drift Response 
Policy")170 provides some clarification, but little guarantee that 
the public will be protected from pesticide exposures. 

According to the Drift Response Policy, drift "does not in­
clude the movement of pesticide and associated degradation 
compounds off the target area after the application, such as 
by translocation, volatilization, evaporation, or the movement 
of pesticide dusts or pesticide residues on soil particles that 
are windblown after application.l7l In fact, the Drift Response 
Policy states, "Some pesticide drift is expected from aerial and 
other above-ground pesticide applications," which is why the 
Legislature only required prevention of "substantial drift." 
Further, the Policy recognizes that establishing "due care" can 
be difficult because the CAC must present sufficient evidence, 
including weather conditions, establishing good practices, and 
an analysis of decisions made by the applicator and whether 

168 See CAL. CODE REGS. tit. 3, § 6000. 

169 See CAL. CODE REGS. tit. 3, § 6614(b). 

170 See PESTICIDE DRIFT INCIDENT RESPONSE POLICY FROM DAVID DUNCAN. ACTING 

CHIEF OF THE PESTICIDE ENFORCEMENT BRANCH, TO COUNTY AGRICULTURAL COMMISSION. 

ERS ENF 2000-034 (Sept. 2000). 

171 See id. at p. 3. 
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that judgment was poorY2 To prove a violation of Section 
12972, each of the following must be shown: (1) the applicator 
charged with the violation applied a pesticide to a particular 
target area, (2) the application resulted in pesticide being de­
posited outside the target area, and (3) the applicator failed to 
use the care that was due under the circumstances that ex­
isted at the time of the application. 173 Moreover, the establish­
ment of a "reasonable possibility of harm or damage" is even 
less clear than "due care."174 As a result, although pesticide 
drift happens often, enforcement action is rarely taken by the 
CACs. This is an area ripe for legislative change, especially 
since the statute, regulations, and policy do not adequately 
protect farmworkers or the public. 

DPR and the CACs are currently revising the drift policy 
and preparing to promulgate new drift regulations. This is a 
necessity given that the regulations and policy in place are 
difficult to apply and practically ineffective. For example, the 
metam sodium incident discussed in footnote 116 demon­
strates the difficulty the CAC had investigating the incident 
and the lack of procedures in place for full notification to oc­
cur to the CAC, the County Health Officer, and school offi­
cials. A similar incident occurred in Earlimart, California in 
1999, where the community had to be evacuated because of 
exposure to MITC, the active ingredient in metam sodium. 
While CACs take enforcement actions in these situations 
where fumigants volatilize after application, including methyl 
bromide cases, CACs do not have the capacity to take air 
samples, which would provide better information regarding 
exposure and drift. 

In another drift incident, on November 8, 2000 an appli­
cation of a non-restricted pesticide, Lorsban (active ingredi­
ent: chlorpyrifos) took place adjacent to an elementary school 
in Ventura, California. 175 Because the pesticide was un­
restricted, the grower was not required to apply for a permit 

172 See id. at p. 5. 

173 See id. at 6-7. 

174 See id. at 8-10 . 

. 175 EDC became aware of this incident when a local pesticide advocacy group, 
Community and Children Advocates Against Pesticide Poisoning ("CCAAPP"), called 
to relay the details of the incident. 
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or notify the CAC's office prior to the application.176 Further­
more there were no restrictions on the application occurring 
during school hours. As a result, the Lorsban was applied as 
children, parents and teachers were arriving at school. Most 
non-agricultural uses of chlorpyrifos (brand name: Dursban) 
were recenlyt cancelled by EPA due to its toxicity to children. 
As a result of the Lorsban application, a number of students, 
staff and parents reported becoming ill. 177 The Ventura 
County CAC has referred the issue to the District Attorney 
for criminal enforcement. 

Further, documentation of drift is problematic if swab, 
leaf, or clothing samples are not promptly taken, and are not 
analyzed for all pesticides applied. If the samples are not 
properly taken and analyzed, the establishment of the drift 
gradient is nearly impossible. In addition, when growers are 
interviewed by CACs, their stories are often different than 
eyewitness accounts. In fact, experience has shown that grow­
ers have been known to claim that they were only applying 
water. Thus, there are often disputes of fact between growers 
and applicators and other eyewitnesses. Inspectors often fail 
to equally evaluate the credibility of all parties' statements. 
There also have been instances where fieldworkers outside 
the pesticide target area report symptoms highly specific to 
exposure, such as face numbness, but CACs do not consider it 
evidence of drift without a positive sample. Thus, pesticide 
drift is highly problematic, especially in light of the lack of 
concrete standards and the difficulty of proof. 

E. PUBLIC PARTICIPATION IN THE PERMITI'ING PROCESS 

Interested partiesl7S "may request that the CAC review 
his or her action in issuing, refusing, revoking, suspending, or 
conditioning a permit to use or posses a restricted mate­
rial."179 The CAC must then review the request and issue a 
written decision within 10 days or as soon as practicable. ISO 

176 See discussion supra, Section II.A. 
177 As related by CCAAPP, approximately 40 people became ill. However, none of 

those cases were reported to the County Health Officer or CAC. 
178 This term is not defined in the statute. However, EDC has appealed a permit 

issuance and was not denied for a lack of interest. 
179 See CAL. FOOD & AGRIC. CODE § 14009(a) (West Supp. 2000). 
160 See id. 

36

Golden Gate University Law Review, Vol. 31, Iss. 4 [2001], Art. 5

http://digitalcommons.law.ggu.edu/ggulrev/vol31/iss4/5



2001] ENFORCING PESTICIDE LAWS 501 

He or she may affirm, modify, or cancel the permit action re­
viewed, and the interested party may then appeal to the Di­
rector of DPR.181 The request for review must be in writing 
and meet the statutory criteria.182 The issues in an appeal of 
an CAC's action are limited to: 

(1) Whether the proposed permit use is consistent with ap­
plicable pesticide label restrictions and applicable 
regulations. 
(2) Whether the commissioner properly considered the provi­
sions of Section 14006.5. 
(3) Whether the commissioner abused his or her discretion 
in issuing, refusing, revoking, or conditioning the permit. ls3 

The decision of the CAC "will be reversed only for a clear 
abuse of discretion in applying the applicable provisions of the 
Food and Agricultural Code and regulations in Title 3, Cali­
fornia Administrative Code. The burden of establishing the 
abuse of discretion is upon the person requesting the re­
view."184 In· addition, "the review is limited to the particular 
permit involved and each person requesting the review must 
have a direct interest185 in the commissioner's action."186 

Judicial review of DPR's decision is allowed pursuant to 
Section 1094.5 of the California Code of Civil Procedure, and 
is limited to whether the proposed permit use is consistent 
with applicable pesticide label restrictions, and regulations 
and whether the director abused his or her discretion. 187 

In July 1997, EDC represented a Ventura County commu­
nity group challenging the CAC's issuance of a methyl bro­
mide permit to a grower farming directly adjacent to a resi­
dential area. The challenge was based on a 1996 methyl 
bromide application where nearby residents documented vio­
lations of the same grower's methyl bromide permit. When 
methyl bromide was applied in 1996 over 15 residents com­
plained of health problems, including burning eyes, sore 
throats, headache, severe dizziness, lethargy, nausea and 

181 See id. 

182 See CAL. FOOD & AGRIC. CODE § 14009(c) (West Supp. 2000). 

183 See CAL. FOOD & AGRIC. CODE § 14009(d) (West Supp. 2000). 
184 See CAL. CODE REGS. tit. 3, § 6442(b). 

185 See supra note 128. This term is not defined in the regulations. 
186 See CAL. CODE REGS. tit. 3, § 6442(c). 
187 See CAL. FOOD & AGRIc. CODE § 14009(g) (West Supp. 2000). 
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vomiting, as well as breathing problems, which are indicative 
of methyl bromide exposure. As the residents became aware of 
the application they found that the grower had used their 
properties as the buffer zone, without their permission. This 
was particularly alarming because one resident had a home 
daycare center, and the sandbox and play toys were located 
directly in the buffer zone area. Based on the 1996 experi­
ence, the residents where shocked to learn that the CAC had 
issued an identical methyl bromide permit in 1997, with no 
additional use restrictions. The CAC's decision was conveyed 
in four sentences, the substance of which stated, "After thor­
ough review of the permit and your request, I find no legal 
cause for the permit to be revoked."lSS The CAC's decision was 
appealed to the Director of DPR whose ultimate decision re­
quired that additional conditions be placed on the use of 
methyl bromide in this particular location. ls9 Subsequently, 
the grower chose to farm another crop and the residents 
where protected from future methyl bromide exposures. 

F. PESTICIDE USE REPORTING REQUIREMENTS 

All agricultural uses of pesticides must be reported 
whether restricted or non-restricted materials.190 In addition, 
once a restricted materials permit is issued, the grower, his/ 
her representative, or operator who will apply the pesticide 
must submit a notice of intent to the CAC at least 24 hours 
prior to commencing the use of a pesticide requiring a per­
mit. 191 The notice of intent is only required for California re­
stricted materials, not federal restricted use pesticides or 
other EPA toxicity categories. The CAC "may allow less than 
24 hours notice if he or she determines that because of the 
nature of the commodity or pest problem effective pest control 
cannot be attained or when 24 hours are not necessary to ad­
equately evaluate the intended application."192 The main prob-

188 See Letter from W. Earl McPhail, Ventura CAC, to Mr. Ed Burris (Jul. 7, 
1997) (on file with author). 

189 See Letter from James W. Wells, Director of DPR, to Ms. Lynda Uvari and Mr. 
Marc Chytilo (Aug. 22, 1997) (on file with author). 

190 See CAL. CODE REGS. tit. 3, § 6424(a)(1). Home use of pesticides does not have 
to be reported. 

191 See CAL. CODE REGS. tit. 3, § 6434. 
192 See id. 
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lem with the notice of intent is that DPR has an old Enforce­
ment Letter from 1980 that refers to the term "time specific," 
which is defined in section 6000 of the regulations, and states 
that the use may commence within four days following the 
date of the intended application if delays are caused by un­
controllable conditions.193 "Uncontrollable conditions" includes 
circumstances which could not have been anticipated or which 
are beyond the control of the permittee (i.e., not only adverse 
weather or unavailability of equipment, but also such things 
are unavailability of the pesticide, bees, or other susceptible 
animals having been moved into an adjacent field, etc.)194 This 
interpretation is alarming, given that the regulations no 
longer even refer to the phrase "time specific" in the notice of 
intent regulation, and the Enforcement Letter is so old. 

Within seven days after each use of a restricted material, 
the holder of a restricted materials permit must submit a pes­
ticide use report to the CAC.195 However, in practice, CACs 
only require Pesticide Control Operators ("PCO"), or commer­
cial applicators, to submit use report forms within 7 days of 
the application. 196 Growers themselves are only required to 
submit use reports by the tenth day of the following month.197 

Within one month after the pesticide use reports are received 
by the CAC, the CAC must submit to DPR a copy of each pes~ 
ticide use report.198 DPR then must publish or distribute 
quarterly summaries specifying the types and quantities of re­
stricted materials used.199 

In many instances, experience has demonstrated that pes­
ticide use reports do not provide complete information about 
pesticide applications, especially for non-restricted materials. 
The regulations provide that growers must maintain records 
of pesticide use, including the date of application, the name of 
the operator of the property treated, the location of the prop­
erty treated, the crop commodity or site treated, the total 

193 See, letter from R.E. Rominger, Director of Department of Food and Agricul-
ture to County Agricultural Commissioners (Oct. 2, 1980) (on file with author). 

194 See id. 

195 See CAL. FOOD & AGRIC. CODE § 14011.5 (West 1986). 

196 See CAL. CODE )1EGS. tit. 3, § 6626(b). 

197 See CAL. CODE REGs. tit. 3, § 6627(a). 

198 See CAL. FOOD & AGRIC. CODE § 14012(b) (West Supp. 2000). 
199 See id. 

39

Clark: Enforcing Pesticide Laws

Published by GGU Law Digital Commons, 2001



504 GOLDEN GATE UNIVERSITY LAW REVIEW [Vol. 31:4 

acreage of units treated at the site, the pesticide used, includ­
ing the EPA or State registration number, the hour the treat­
ment was completed, and other information.20o Unfortunately, 
DPR has interpreted the "date of application" and "hour the 
treatment was completed" as "time of completion," and drawn 
up reporting forms with only a "date of completion" box. This 
is extremely misleading to the public. Many applications of 
non-restricted materials take place over several days. If the 
public would like information about what pesticides were ap­
plied on a particular date, unless the date in question is the 
"date of completion," they will receive inaccurate information. 
This is especially problematic when someone has suffered 
physical ailments due to exposure and a doctor wishes to in­
vestigate the various source(s) of potential pesticide exposure. 

G. PESTICIDE WORKER PROTECTION STANDARDS 

DPR oversees the regulations that govern work practices 
for employees who handle pesticides for any use other than 
manufacturing, formulating, or repackaging of pesticides, and 
for employees who are exposed to residues of pesticides after 
field application.201 The worker safety regulations "are de­
signed to reduce risk of exposure and to ensure availability of 
medical services for employees who handle pesticides, and to 
provide safe working conditions for field and other workers."202 
Experience indicates that these protections are unreliable and 
prone to failure. 

Before any employee is allowed to handle pesticides, the 
employer must "display a copy of a complete Written Hazard 
Communication Program for Employees Handling Pesticides 
(Pesticide Safety Information Series Leaflet A-8) at a central 
location at the workplace."203 The employer must also main­
tain pesticide use records and copies of applicable Pesticide 
Safety Information Series Leaflets and Material Safety Data 
Sheets at a central location.204 The posting of this information 

200 See CAL. CODE REGS. tit. 3, § 6424(b), 6424(c). 

201 See CAL. CODE REGS. tit. 3, § 6700. Regulations governing pesticide manufac-
turers are overseen by California Occupational Safety and Health Administration. 

202 See id. 

203 See CAL. CODE REGS. tit. 3, § 6723(a). 
204 See CAL. CODE REGS. tit. 3, § 6723(b). 
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without explanation is only effective to those who read and 
understand it. 

The employer must also provide training so that each em­
ployee handling pesticides understands the following: (1) the 
hazards involved, including acute and chronic effects, delayed 
effects, and sensitization; (2) safety procedures to be followed; 
(3) engineering controls and clothing and protective equip­
ment to be used; (4) routes by which pesticides can enter the 
body; (5) signs and symptoms of overexposure; (6) emergency 
first aid for pesticide overexposure; (7) how to obtain emer­
gency medical care; (8) routine and emergency decontamina­
tion procedures, including spill clean up and the need to thor­
oughly shower with soap and warm water after the exposure 
period; (9) environmental concerns such as drift, runoff, and 
wildlife hazards; (10) warnings about taking pesticides or pes­
ticide containers home; and (11) the employee's rights, includ­
ing the right to personally receive information about pesti­
cides to which he or she may be exposed, for his or her 
physician or employee representative to receive information 
about pesticides to which he or she may be exposed, and to be 
protected against retaliatory action due to the exercise of any 
of his or her rights.205 

The regulations also prohibit employees from working 
alone in certain circumstances,206 and require the employer to 
provide an area where employees who regularly handle pesti­
cides with the signal word "danger" or "warning" may change 
their clothes and wash themselves.207 The employer is also re­
quired to ensure that employees are provided with clean work 
clothing if the workers handles pesticides with the signal 
word "danger" or "warning."208 

Another protection for workers is restricted entry inter­
vals. Employees must not be permitted to enter any fields 
treated with a pesticide before the restricted entry interval 
stated on the pesticide product labeling or in conformance 
with Section 6772 of Title 3 of the California Code of Regula­
tions has expired, or otherwise expressly authorized by the 

205 See CAL. CODE REGS. tit. 3, § 6724(b) (not a complete list). 

206 See CAL. CODE REGS. tit. 3, § 6730. 

207 See CAL. CODE REGS. tit. 3, § 6732. 

208 See CAL. CODE REGS. tit. 3, § 6736. 
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Director.209 Reentry warnings must be orally provided to work­
ers who might reasonably be anticipated to enter an area be­
ing treated, and, in certain circumstances, warning signs 
must be posted.210 However, if a pesticide application has a 
worker reentry interval of at least 24 hours, and if the appli­
cation takes place on school grounds, parks, or other public 
rights-of-way where public exposure is foreseeable, warning 
signs in English and Spanish must be posted.211 

H. NOTIFICATION 

As a general rule, the California Food and Agricultural 
Code and regulations do not require notification of pesticide 
applications to neighboring properties or to sensitive sites. 
CCEHP has been working hard to institute such a require­
ment, especially to schools and parents. The incidents in New 
Cuyama and Ventura are prime examples for the need for 
such notification. 

On October 10, 1999, Governor Davis vetoed A.B. 1207, 
which would have required such notification. Governor Davis 
stated in his veto, 

"While laudable in much of its intent, this legislation con­
tains a serious flaw which precludes me from signing it. My 
main concern with this bill is the overly prescriptive require­
ments on the use of pesticides on school sites. Unfortunately 
the bill is drafted with such broad language that it creates 
costly requirements for schools that are not reasonable or 
optimal approaches to pest management. 

AB 1207 would, for example, require school districts to 
notify parents of applications in schools of such commonly 
used household insecticides as Raid and Combat, or three 
days before applying insecticides to address pest emergen­
cies such as hornets nests or fire ants on school property. 
The bill would require school districts to notify parents of 
applications of pesticides even during school vacations when 

209 See CAL. CODE REGS. tit. 3, § 6770. See also CAL. CODE REGS. tit. 3, § 6772. 
210 See CAL. CODE REGS. tit. 3, §§ 6771, 6776. 
211 See CAL. FOOD & AGRIC. CODE § 12978(a - d) (West 1986). A barrier may be 

substituted for the warning signs; CAL. FOOD & AGRIC. CODE § 12978(e) (West 1986). 
This section does not apply to pesticide applications by the Department of Transpor­
tation on public highway rights-of-way; CAL. FOOD & AGRIC. CODE § 12978(0 (West 
1986). 
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children would not normally be present in the school. For ex­
ample, parents would need to be notified each time a sum­
mer baseball league applies weedkiller, such as Round-up, to 
delineate lines on a ballfield on school property."212 

507 

These statements do not indicate an intent to protect chil­
dren from harmful pesticides whether they are attending 
school or playing on school grounds. 

On September 25, 2000, the Governor did sign A.B. 2260, 
The Healthy Schools Act of 2000.213 The law provides for a 
preference for managing pests with the least toxic pest man­
agement practices, but does not require that. 214 The law also 
provides for notification to parents on an annual basis of ex­
pected pesticide use.215 Parents can then register to receive 
notice of applications 72 hours in advance of the applica­
tions.216 Areas of pesticide use also will be posted at the school 
24 hours before and 72 hours after application;217 however, 
playing children are not likely to heed such signs. This is 
again a watered down version of notification and does not 
fully disclose pesticide exposure. Many parents inherently 
trust schools and will not seek the more comprehensive notifi­
cation. In addition, records of pesticide use will be maintained 
for four years, but access to them would be after-the-fact via a 
Public Records Act request. 

IV. METHYL BROMIDE REGULATIONS 

As stated in the Introduction, methyl bromide is an ex­
tremely toxic fumigant that is a known reproductive toxicant 
(e.g., is known to cause birth defects), and a known ozone­
depleting chemical. While methyl bromide is listed pursuant 
to Proposition 65 as a reproductive toxicant, it is only listed 
for structural fumigation, not open field fumigation. 218 As a 
result, the requirements of Proposition 65 (i.e., a warning of 

212 See Memorandum from Gray Davis, Governor, State of California to Members, 
California Assembly (Oct. 10, 1999) (on file with author). 

213 See A.B. 2260 (Sept. 25, 2000). 

214 See CAL. EDUC. CODE § 17610 (West Supp. 2001). 
215 See CAL. EDUC. CODE § 17612(a) (West Supp. 2001). 
216 See CAL. EDUC. CODE § 17612(a)(1) (West Supp. 2001). 
217 See CAL. EDUC. CODE § 17612(d) (West Supp. 2001). 
218 See CAL. CODE REGS. tit. 22, § 12000. 
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exposure or prohibition of discharge to sources of drinking 
water) do not apply to agricultural uses of methyl bromide. 

Methyl bromide is a fumigant that is injected into the 
ground to sterilize the soil-it kills most, if not all, organisms 
in the ground prior to planting. This application is almost al­
ways used before strawberry pre-plant, and it has been used 
prior to the installation of vineyards. Strawberries are a huge 
economic commodity in California, making methyl bromide a 
toxic risk to public health. Pursuant to the Montreal Protocol, 
methyl bromide is on a schedule for phase-out in the United 
States in 2005.219 

A. THE STATUTORY REQUIREMENT FOR METHYL BROMIDE 

REGULATIONS 

Methyl bromide is subject to regulation under the Pro­
gram, and regulations were specifically required to be promul­
gated by April 1, 1989.220 The California Department of Food 
and Agriculture did undertake a rulemaking for methyl bro­
mide for field fumigation, and submitted the proposed regula­
tions to OAL on February 27, 1989. On March 29, 1989, OAL 
disapproved DPR's proposed regulations because they did not 
satisfy the clarity, necessity, incorporation by reference, and 
consistency standards for regulations; omitted documents; did 
not summarize and respond to comments; and did not comply 
with procedural requirements. 221 

OAL found that the regulations did not comply with the 
clarity standard because they could not be easily understood 
by those directly affected by them, either because information 
was not specified or the language was vague and ambiguous. 
The necessity standard also was not met in some cases be­
cause there was no substantial expert evidence to support the 

219 While most pesticide activists felt confident of this phase-out date due to the 
deadline in an international treaty, it appears that there are attempts in Congress to 
extend the deadline even further, in violation of the Montreal Protocol. 

220 See CAL. FOOD & AGRIC. CODE § 14081 (West Supp. 2000). The regulations 
must also govern chloropicrin, the warning agent usually applied with methyl bro­
mide, and a known carcinogen. 

221 See In re Department of Food and Agriculture: Decision of Disapproval of 
Regulatory Action, OAL File No. 89-0227-03. The disapproval was based upon the 
standards that OAL applies to all agency rulemakings. Those standards can be found 
in California Government Code section 11349.1(a). 
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regulations. In addition, the consistency standard was vio­
lated because the regulations were inconsistent with other 
laws and regulations. OAL also determined that the regula­
tions failed to incorporate by reference documents that were 
referred to in the regulations. As the reader will see in the 
following sections, DPR makes some of the same errors in the 
currently proposed regulations. Once the 1989 rulemaking 
was rejected by OAL, DPR submitted information from the 
proposed regulations to the CACs in the form of an Enforce­
ment Letter,222 and suggested permit conditions. These were 
then used as a substitute for official regulations. This practice 
is prohibited as underground rulemaking.223 There was no op­
portunity for public or peer review of the enforcement letters 
and suggested permit conditions, nor were they based on 
science. 

B. THE LAWSUIT TO ENFORCE THE REQUIREMENT FOR METHYL 

BROMIDE REGULATIONS 

Because DPR failed to successfully promulgate regula­
tions governing the use of methyl bromide by the April 1, 
1989 statutory deadline, Friends of the Earth, Pesticide 
Watch, the Tides Foundation, and Pesticide Action Network 
filed a writ petition in 1999 to require their promulgation, 
and prevailed.224 The San Francisco Superior Court found that 
California Food and Agricultural Code section 14081 required 
the Department of Food and Agriculture and DPR to adopt 
regulations governing the use of methyl bromide as a field fu-

222 See ENF 90-158: December 12, 1990 Memorandum from Douglas Y. Okumura, 
Chief of the Pesticide Enforcement Branch of the Department of Food and Agricul­
ture to County Agricultural Commissioners. 

223 See CAL. GoV'T CODE § 11340.5(a) (West Supp. 2000). 
224 See Judgment Granting Peremptory Writ of Mandate, Friends of the Earth v. 

Cal. Dep't of Pesticide Regulation, San Francisco County Superior Court Case No. 
996187 (filed June 11, 1999). There was an 8-year lag between the requirement for 
promulgation of the regulations and the lawsuit to enforce the requirement. EDC, 
CRLA, CRLAF, and Earthjustice Legal Foundation began discussing the potential 
lawsuit in 1996 at a Californians for Pesticide Reform ("CPR") conference. CPR is a 
coalition of groups dealing with pesticide issues in California. In the discussions 
about the potential lawsuit, the groups realized that they would need to marshall sci­
entific information to support the rulemaking process, but did not have the resources 
to pursue the litigation and rulemaking at that time. In 1998, the plaintiff groups de­
cided not to wait any longer to bring suit. 
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migant, that the Department of Food and Agriculture submit~ 
ted amendments to its regulations governing the use of 
methyl bromide as a field fumigant to OAL for review, that 
OAL disapproved the amended regulations on March 29, 
1989, and DPR had not submitted the required regulations to 
OAL.225 As a result, the court ordered DPR to begin the pro~ 
cess of adopting amendments to its methyl bromide field fu~ 
migation regulations no later than 60 days after entry of the 
writ; submit a notice of proposed regulatory action, together 
with draft regulations to OAL no later than 180 days after 
entry of the writ; and submit the amended regulations to 
OAL no later than June 1, 2000.226 

On May 17, 2000, DPR filed a request to extend the dead~ 
line to submit the regulations to OAL until October 31, 2000. 
The Petitioners objected to the five~month extension as exces~ 
sive and requested that the deadline only be extended for two 
months due to concerns about the methyl bromide fumigation 
season for the Central California Coast strawberry production 
region beginning in July and continuing through October. The 
court never ruled on the request for extension of the deadline. 
The request was neither granted nor denied. DPR submitted 
proposed regulations to OAL for approval on October 31, 
2000. OAL approved the regulations on December 15, 2000. 
Another methyl bromide fumigation season in Central Califor~ 
nia ended without regulations in place governing the use of 
methyl bromide. 

C. THE RULE MAKING PROCESS 

DPR's rulemaking process for the methyl bromide regula~ 
tions has been long and arduous, and without satisfaction on 
the part of the organizations representing public health, the 
environment, and workers. After the court order, DPR began 

. drafting the regulations. There has not been broad public par~ 
ticipation in the process of promulgating these regulations. 
However, the incorporation of comments has been selective 
and the environmental and worker advocates' comments were 
not accepted as readily as industry's comments. The regula~ 
tions have unfortunately grown weaker with each draft of the 

225 See id. 
226 See id. 
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regulations, and DPR failed to adhere to substantive and pro­
cedural requirements of the California Administrative Proce­
dures Act227 and the Health and Safety Code in the promulga­
tion of these regulations. 

1. Public Participation 

As stated, there has been extensive public process for 
these regulations. DPR had several stakeholder meetings228 to 
gather input for the regulations prior to putting them out for 
public comment. DPR then allowed the stakeholder groups to 
provide comments on two initial drafts of the regulations be­
ginning in late October of 1999 and just before the holidays in 
December. Even with all of that initial public participation, 
the regulations were altered to incorporate many comments 
from agriculture producer and chemical industry representa-

. tives, but almost none from the public interest groups. The of­
ficial version of the regulations was submitted to OAL with 
the Initial Statement of Reasons for publication in the Cali­
fornia Register on January 10, 2000. Thus, the initial version 
of the methyl bromide regulations was already significantly 
weakened from the pre-draft regulations. Public health and 
the environment were already losing the battle for protective 
regulations. 

The initial comment period for the regulations was 45 
days, and the deadline was in March. During that time, DPR 
also held four public hearings to take oral testimony on the 
regulations. The hearings were held in Ontario, Ventura, Wat­
sonville, and Parlier, and they were tense. DPR did a good job 
of acting in a neutral capacity and merely accepting public 
testimony. Many workers attended these hearings. At the Ven­
tura hearing, it appeared that growers had paid their workers 
to attend the hearing in order to pack the room. The workers 
had signs, and there were shouting and chanting matches be­
tween workers and environmentalists outside the hearing 
venue. At that hearing, industry speakers inflated the im­
pacts caused by the regulations and undoubtedly used those 

227 See CAL. GOV'T CODE §§ 11340 - 11359 (West 1992 & Supp. 2000). 

228 These meetings drew from the pesticide activist community as well as the ag­
ricultural and chemical industries. However, the meetings were held separately for 
the different factions. 
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claims to explain the importance of workers' attendance at 
the hearing. 

After the initial comments were submitted, DPR revised 
the language of the regulations and put them out for a second 
comment period that ended in June, after the court-imposed 
deadline for submittal to OAL. DPR received over 800 com­
ment letters on the first public draft of the regulations. DPR 
revised the regulations again in response to the second round 
of comments, and those comments were due in August. DPR 
then submitted the regulations to OAL on October 31, 2000. 
On December 15, 2000, OAL approved the Regulations. 

2. The Progressive Watering Down of the Methyl Bromide 
Regulations 

While it is true that there have been many flaws in the 
methyl bromide regulations from the beginning of the process, 
the language of the regulations has become progressively 
weaker. The public went through a long, arduous process 
without adequate resolution of serious public health exposure 
questions. As stated above, the regulations went through ma­
jor revisions before they were submitted to OAL, and those 
revisions mainly incorporated the comments of the agricul­
tural and chemical industry representatives. As a result, the 
regulations that were put out for public comment in January 
of 2000 already compromised protections for public health and 
the environment. Having said that, the concerns with the reg­
ulations that were expressed by the environmentalists and 
farmworker advocates were consistent throughout the process. 
The following list of those concerns is in no way exhaustive, 
and is provided merely to illustrate the most glaring problems 
with these regulations. 

First, the methyl bromide regulations neglected to include 
definitions of key terms used in the regulations, such as "ad­
joining property," "inner buffer zone," "outer buffer zone," "ap­
plication rate," "isolated application block," and "parcel." Be­
cause of this, the regulations violate the "clarity" standard.229 

Clarity "means written or displayed so that the meaning of 
regulations will be easily understood by those persons directly 

229 See CAL. Gov'T CODE § 11349.l(a)(3) (West Supp. 2000). 
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affected by them."23o When undefined key terms are used in 
regulations, the people directly affected by them cannot easily 
understand the regulations. 

Second, the regulations provide for notification by grow­
ers to neighbors within 300 feet of the perimeter of the outer 
buffer zone that a methyl bromide permit was issued as well 
as the earliest and latest dates that the applications will oc­
cur.231 This is a good requirement because prior to the regula­
tions, there was no requirement that neighboring properties 
be notified of pesticide applications of any kind. The problem 
with this notification is that the notification of the permit is­
suance only has to be provided seven days prior to the first 
application. The notification will include how to request sub­
sequent notification of specific dates and times of fumigation. 
This is problematic for several reasons: (1) notification of the 
issuance of a permit is not timely-it should occur within 10 
days of the issuance of the permit, (2) the notification must be 
automatic and not require anyone to request notification, and 
(3) th~re is no provision for the manner of subsequent notifi­
cation. Because of these deficiencies, this section also does not 
meet the "clarity" standard of Government Code section 
11349.l(a)(3). 

In the past, methyl bromide permits have been appealed 
just before a methyl bromide fumigation because CACs place 
additional conditions and figure buffer zones just prior to fu­
migation. Most fumigations have been stayed when such ap­
peals are filed. When Paul Helliker became Director of DPR, 
various pesticide advocates recall him stating that stays of ap­
plications would no longer occur when court appeals were 
filed. To allow fumigations pending an appeal guts the appeal 
process and deprives the appellant(s) of their appeal rights. 
Since the administrative appeal must be exhausted before go­
ing to court for a temporary restraining order or preliminary 
injunction, the appellant(s) lose that remedy if the applica­
tions are allowed while the appeal is pending. In fact, in most 
cases, fumigations would be completed before an appeal was 
decided, and any lawsuit would be moot. 

230 See CAL. GoV'T CODE § 11349(c) (West Supp. 2000). 

231 See CAL. CODE REGS. tit. 3 § 6450.1(b)(1). 
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Paul Gosselin, Deputy Director of DPR, stated in a per­
sonal communication that the regulations sought to address 
this issue through the notification procedures. He stated that 
the notification process is intended to provide neighbors with 
notice of when a methyl bromide permit is issued, so that ap­
peals may be brought early. However, notice of the methyl 
bromide permit issuance is not required until ten days before 
the first notice of intent is filed with the CAC. In addition, 
that would be the time that the CAC would figure buffer 
zones and add any conditions. As a result, the methyl bromide 
regulations do nothing to address the notification and appeal 
process issues. While DPR has no written policy to the effect 
stated above, it is likely that the permit appeal process will 
be a sham, and public health will remain unprotected. 

Third, the buffer zone provisions of the regulations do not 
provide any protection for public health. The mandatory mini­
mum buffer zones in the regulations are 50 feet for the "inner 
buffer zone" and 60 feet for the "outer buffer zone." The "inner 
buffer zone" corresponds to what has been referred to as the 
"worker buffer zone" and is the area where only workers di­
rectly involved in the fumigation may be. The "outer buffer 
zone" corresponds to what has been referred· to as the "resi­
dent buffer zone," and is the area where people who are not 
involved in the fumigation may not be for any part of a 24-
hour period. Mandatory minimum buffer zones of only 50 and 
60 feet runs counter to the scientific consensus regarding 
health threats posed by methyl bromide. DPR scientists spent 
extensive time creating comprehensive charts and tables to be 
used to determine the size of a buffer zone, and some can be 
as large as 3,400 feet. However, DPR did not incorporate the 
comprehensive charts and tables into the regulations, which 
will allow CACs to institute only the mandatory minimum 
buffer zone, and public health will not be protected. The lack 
of incorporation of the buffer zone charts and tables is alarm­
ing because they can be changed without any public process 
or peer review. In addition, the buffer zone restrictions fail to 
sufficiently reduce worker and public exposure by restricting 
activities within the buffer zones, especially since the buffer 
zones are allowed to extend into adjoining properties, with 
permission. The extension of buffer zones onto adjoining 
properties is especially problematic because in the initial 
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drafts of the regulations, it was not allowed for either type of 
buffer zone. This was one of the glaring erosions in the regu­
lations as far as protection of public health is concerned. 

Fourth, DPR reduced the buffer zone duration from 60 
hours to 36 hours. Again, the regulations set a mandatory 
minimum that is not sufficiently protective of human health 
and then leave it to the CACs to decide whether to adjust 
these inadequate buffer zone durations upward. This is an ir­
responsible delegation. 

Fifth, the regulations do not address sub-chronic expo­
sures to methyl bromide. Sub-chronic exposure is exposure 
that occurs over time, but is not a high exposure over a short 
period of time (acute) or fairly constant exposure over time 
(chronic). For example, a sub-chronic exposure would be appli­
cation of a pesticide 500 yards from a school on 15 separate 
occasions during the school year where student(s) had some 
exposure to the pesticide, either contact, ingestion, or inhala­
tion. Not only are sub-chronic exposures important for pur­
poses of exposure to children, but sub-chronic exposures put 
application workers, field workers, and residents in areas of 
intense pesticide use at excess risk. This includes the growers 
themselves because they live and work near methyl bromide 
use. The NAS peer review supported DPR's own assessment 
that sub-chronic exposure levels need to be very low (1 part 
per billion ("ppb") for children; 2 ppb for adults) to assure pro­
tection from neurotoxic effects, or nervous system damage.232 

This is not an exhaustive list of problems with the regu­
lations. The list is provided to illustrate that the public pro­
cess did not work to improve the regulations, and the agricul­
tural and chemical industries had a much larger impact on 
the substance of the regulations. While the growers are im­
pacted by the regulations, so are the farmworkers, and their 
health was not protected as a result of the regulations. The 
environment is also impacted, and those impacts were not ad­
dressed either. 

232 See METHYL BROMIDE RISK CHARACTERIZATION IN CALIFORNIA, SUBCOMMITTEE ON 

METHYL BROMIDE, COMMITTEE ON TOXICOLOGY, BOARD ON ENVIRONMENTAL STUDIES AND 

TOXICOLOGY, COMMISSION ON LIFE SCIENCES, NATIONAL RESEARCH COUNCIL 65 (2000). 

51

Clark: Enforcing Pesticide Laws

Published by GGU Law Digital Commons, 2001



516 GOLDEN GATE UNIVERSITY LAW REVIEW [Vol. 31:4 

3. DPR Did Not Meet Deadlines and Requirements 

As stated previously, DPR did not meet the June 1, 2000 
deadline for promulgation of the regulations set by the San 
Francisco Superior Court. DPR also failed to meet many sub­
stantive and procedural requirements for the regulations. Be­
cause these flaws appear fatal under the law, OAL should 
have rejected the regulations as submitted. 

First, DPR did not fully involve OEHHA in the develop­
ment of the regulations as required by the California Health 
& Safety Code for pesticide regulations affecting farmworker 
health and safety. California Food and Agriculture Code sec­
tion 12980 states that, "The Legislature further finds and de­
clares that the development of regulations relating to pesti­
cides and worker safety should be the joint and mutual 
responsibility of the Department of Pesticide Regulation and 
the Office of Environmental Health Hazard Assessment."233 
California Food and Agriculture Code section 12981 states 
that "OEHHA shall participate in the development of any reg­
ulations adopted pursuant to this article. [Article 10.5, PES­
TICIDES AND WORKER SAFETY ] Those regulations that 
relate to health effects shall be based upon the recommenda­
tion of the office."234 

There is no documentation or reference in the proposed 
regulations or in the Initial Statement of Reasons for the pro­
posed regulations that OEHHA participated in the develop­
ment of the regulations as required by the California Food 
and Agriculture Code. In fact, DPR's internal records estab­
lish that OEHHA was not adequately consulted about the reg­
ulations throughout the process.235 DPR had already signifi­
cantly shaped the regulations, and had even gone so far as to 
seek comments from other stakeholders, prior to OEHHA be­
ing made aware of the regulations' existence for the first time 
in late October 1999 by a third party. OEHHA did not receive 
the regulatory package from DPR until November 17, 1999, 

233 See CAL. FOOD & AGRIC. CODE § 12980 (West Supp. 2000). 
234 See CAL. FOOD & AGRlc. CODE § 12981 (West Supp. 2000) (emphasis added). 

235 These internal records are available from the author. While OEHHA has since 
submitted a "letter of concurrence" to DPR regarding the regulations, the letter lists 
many faults with the regulations and never actually uses the word "concur" or 
"concurrence." 
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and did not receive a complete and updated package until De­
cember 2, 1999. When staff from the two agencies met on De­
cember 14, 1999, it was the first time OEHHA was given an 
opportunity to discuss the regulatory. package with DPR staff 
face to face. Even after that, DPR paid almost no heed to 
OEHHA recommendations regarding the text of the regula­
tions. The email correspondence between the two agencies re­
flects the limitations placed on OEHHA's role in reviewing the 
methyl bromide regulations. Even with that limited participa­
tion in review, OEHHA did not "participate in the develop­
ment" of the regulations. 

In addition, California Health and Safety Code section 
57004(b) requires that DPR enter into an agreement with the 
National Academy of Sciences ("NAS") or other approved 
groups of scientists to conduct an external scientific peer re­
view of the scientific basis for any rule proposed for adop­
tion.236 "Scientific basis" and "scientific portions" are defined 
as "those foundations of a rule that are premised upon, or de­
rived from, empirical data or other scientific findings, conclu­
sions, or assumptions establishing a regulatory level, stan­
dard, or other requirement for the protection of public health 
or the environment."237 DPR indicated in the Initial Statement 
of Reasons that the Methyl Bromide Risk Characterization 
Document for Inhalation Exposure was currently undergoing 
a yearlong review by a panel of NAS, and that buffer zone 
sizes were calculated using computer modeling procedures ap­
proved by DPR that had undergone scientific peer review. 
However, neither of the peer reviews were completed by the 
end of the public comment first period for the proposed regu­
lations (March 17, 2000). When the peer reviews were com­
pleted, in April of 2000, much of the analysis was critical of 
the science supporting the regulations.238 In subsequent com­
ment periods, pesticide activists provided scientific analysis of 

236 See CAL. HEALTH & SAFETY CODE § 57004(b) (West Supp. 2000). 
237 See CAL. HEALTH & SAFETY CODE § 57004(a)(2) (West Supp. 2000). 
238 There is nothing in the statute indicating when the peer reviews must be 

completed, only that they must be done when there is a scientific basis for regula­
tions. However, the better process would be to perform peer review on the scientific 
basis for the regulations, perform any further scientific analysis needed based on the 
results of the peer review, and then draft the regulations so that they are based upon 
sound science. 
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the regulations and the peer reviews.239 

The air modeling peer review by Dr. William N azaroff 
concluded that key underpinnings of the proposed buffer 
zones were not scientifically sound, and that it is unlikely 
that the buffer zones would prevent excessive exposure in all 
cases. He stated that the buffer zones should be recalculated 
using historical weather data, worst case or near worst case 
and that these recalculations would not be costly. The only re­
sponse by DPR was the elimination of the requirement for 
peer review approval of buffer zones. 

NAS performed a peer review of the methyl bromide risk 
characterization document, and concluded that DPR failed to 
conduct a true risk assessment because their exposure assess­
ment has major flaws, which resulted in underestimation of 
some exposures. The Subcommittee pointed out that 
fieldworkers and those at risk of residElntial exposure were 
completely omitted from the analysis. NAS also criticized the 
analytical methods used by DPR to determine atmospheric 
concentrations of methyl bromide, which called into question 
the adequacy of proposed mitigation measures. The Subcom­
mittee also expressed concern that exposure to a higher con­
centration of methyl bromide (over the state 210 ppb stan­
dard) over a shorter period of time (than 24 hours) could 
cause significant health effects in light of scientific studies 
suggesting that relatively low levels of exposure (less than 2 
to 3 ppm) of methyl bromide might produce slight neurotoxic 
effects in workers. These concerns were not addressed in the 
regulatory revisions. 

Further, as with the failed attempt at promulgating 
methyl bromide regulations in 1989, DPR failed to incorporate 
critical information by reference in the regulations. The regu­
lations require CACs to condition methyl bromide permits on 
text, charts, tables, graphs and definitions that are not cur­
rently contained in the text of the proposed regulations but 
are instead found in a document most recently titled "Recom­
mendations for Methyl Bromide Buffer Zones for Field Fumi­
gations."24o To pass legal muster, all non-discretionary stan­
dards and all prescriptive steps to achieve those standards 

239 Peer review documents and information are on file with author. 
240 See Memorandum from John Sanders, (titled, Recommendations for Methyl 

Bromide Buffer Zones for Field Fumigations), to Randy Segawa (Jan. 21, 2000). 
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must be included in the regulation itself, or at a minimum ap­
propriately incorporated by reference. 

State law requires that "[n]o state agency shall issue, en­
force, or attempt to enforce any guideline, criterion, bulletin, 
manual, instruction, order, standard of general application, or 
other rule, which is a regulations defined in subdivision (g) of 
Section 11342, unless the guideline, criterion, bulletin, man­
ual, instruction, order, standard of general application, or 
other rule has been adopted as a regulation and filed with the 
Secretary of State pursuant to this chapter."241 "Regulation" is 
defined as "every rule, regulation, order, or standard of gen­
eral application or the amendment, supplement, or revision of 
any rule, regulation, order, or standard adopted by any state 
agency to implement, interpret, or make specific the law en­
forced or administered by it, or to govern its procedure, except 
one that relates only to the internal management of the state 
agency. "242 

One example of the type of "guideline" that DPR does not 
include in the text of the current proposed regulation, though 
still intends for the CACs to implement is the size of the 
buffer zones. Currently, the only mandated size of buffer 
zones in the regulations are 50 feet and 60 feet for the "inner" 
and "outer" buffer zones, respectively. 

DPR scientists have, however, developed tables of larger 
buffer zones depending on the total acreage of the field and 
the emission or "flux rate" of specific methods, rates of appli­
cation and acreages. These tables indicate that outer buffer 
zones should range in size from 100 feet to 3,400 feet, while 
inner buffer zones should range in size from 50 feet to 1,300 
feet, depending on the acreage and flux rate of a particular 
application. If DPR intends CACs and the regulated industry 
to follow these expanded buffer zones and other non-discre­
tionary standards, the tables, instructions on how to use the 
tables, other charts, graphs, and definitions must be added to 
the text of the regulation, or appropriately incorporated by 
reference into the regulation. 

Incorporation by reference is acknowledged in OAL regu­
lations and has been upheld by the courts, though there are 

241 See CAL. Gov'T CODE § 11340.5(a) (West Supp. 2000). 
242 See CAL. GoV'T CODE § 11342(g) (West Supp. 2000). 
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limits.243 An agency may incorporate by reference only if: (a) it 
demonstrates in the final statement of reasons that it would 
be cumbersome, unduly expensive, or otherwise impractical to 
publish the document in the California Code of Regulations; 
(b) it demonstrates that the document was made available 
upon request directly from the agency, or was reasonably 
available to the affected public from a commonly known or 
specified source; (c) the informative digest in the notice of pro­
posed action clearly identifies the document to be incorporated 
by the title and date of publication or issuance; (d) the regula­
tion text states that the document is incorporated by refer­
ence and identifies the document by title and date of publica­
tion or issuance; and (e) the regulation text specifies which 
portions of the document are being incorporated by refer­
ence.244 While cumbersome and impractical issues may be ad­
dressed in a document outside the regulation, non­
discretionary standards and the steps required to meet those 
standards as well as definitions must be in the regulations .. 
Further, once a document is incorporated by reference it 
"shall be deemed to be a regulation subject to all of the provi­
sions of the APA."245 If the criteria for application were 
changed, it would have to be "reincorporated" by new regula­
tion. 246 DPR failed to incorporate important standards and 
definitions by reference, and the major concern is that any of 
those documents, standards, or guidance relied upon in issu­
ing methyl bromide permits may be changed without any pub­
lic or peer review process, and that they are potentially non­
binding because they are not part of the regulations. 

Finally, DPR failed to perform environmental review pur­
suant to CEQA, which is required because the Program is a 
certified regulatory program. That environmental analysis 
must include a description of the project, alternatives, and 
mitigation measures to minimize any significant adverse envi­
ronmental impact. 

The pesticide regulatory program administered by DPR 
and the County Agricultural Commissioners consisting of (1) 

243 See CAL. CODE REGS. tit. 1, § 20; Kings Rehabilitation Center, Inc. v. Premo, 
69 Cal. App.4th 215 (1999). 

244 See CAL. CODE REGS. tit. 1, § 20(c). 
245 See CAL. CODE REGS. tit. 1, § 20(e). 
246 See Kings Rehabilitation Center, 69 Cal.App.4th at 220. 
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the registration of pesticides, (2) the adoption, amendment, or 
repeal of regulations and standards for licensing and regula~ 
tion, (3) the adoption, amendment, or repeal of regulations for 
standards dealing with the monitoring of pesticides, and (4) 
the regulation of the use of pesticides through the permit sys~ 
tern administered by the County Agricultural Commissioners 
is a certified regulatory program under CEQA.247 A certified 
regulatory program is exempt from the environmental impact 
report ("EIR") process and the various statutes of limitation 
for challenging agency decisions; however, certified regulatory 
programs must still perform environmental review that meets 
the standards, if not the regimented EIR process, of CEQA.248 
Those standards include: 

(1) Environmental documents must include a description of 
the project, alternatives to the project, and mitigation mea~ 
sures to minimize any significant adverse environmental 
impact.249 

(2) The agency must reasonably assess potential cumulative 
impacts, but a cumulative analysis is not required.250 

(3) The agency must consult with public agencies having ju~ 
risdiction over the proposed project.251 
(4) The agency may require the applicant to submit informa­
tion necessary to determine whether the project will have a 
significant adverse impact on the environment, even if the 
agency's own regulations do not provide it with such 
au thori ty. 252 
(5) The environmental document prepared by the agency 
must support its conclusions with "references to specific sci~ 
entific and empirical evidence."253 
(6) The agency must solicit meaningful public input on its 
environmental document.254 

247 See CAL. CODE REGS. tit. 14, § 15251(i). 
248 See CAL. PuB. RES. CODE § 21080.5(c) (West Supp. 2000). 
249 See CAL. PUB. RES. CODE § 21080.5(d)(3)(A) (West Supp. 2000); CAL. CODE 

REGS. tit. 14, § 15252. See also Sierra Club v. State Board of Forestry 7 Cal.4th 1215, 
1230 (1994); Schoen v. Dept. of Forestry & Fire Protection 58 Cal. App. 4th 556, 566 
(1997). 

250 See discussion following CAL. CODE REGS. tit. 22, § 15252. 
251 See CAL. PuB. RES. CODE § 21080.5(d)(2)(C) (West Supp. 2000). 
252 See CAL. PuB. RES. CODE § 21160 (West 1996). 
253 See Mountain Lion Coalition v. California Fish and Game Comm'n, 214 

Cal.App.3d 1043, 1047 (1989). 
254 See CAL. PUB. RES. CODE § 21080.5(d)(3)(B) (West Supp. 2000). See also 
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(7) The agency must respond in writing to all significant en­
vironmental points raised by the public during the adminis­
trative evaluation process.255 
(8) The agency is authorized to substitute its analysis for ei­
ther an EIR or a negative declaration, which includes the 
use of a short-form document equivalent to a negative decla­
ration as an alternative to a document that would be a sub­
stitute for an EIR.256 

Thus, in implementing the certified regulatory program, the 
agency must adhere to the basic policies and substantive obli­
gations of CEQA.257 Cases supporting this proposition have 
generally found that exempting certified regulatory programs 
from the EIR requirements manifested an intent to retain the 
applicability of the other provisions of CEQA and of the 
Guidelines, particularly the substantive criteria and the spe­
cific aspects of environmental impacts that must be evaluated 
before a project may proceed. 

As a result, DPR must perform an analysis of the envi­
ronmental impacts of the use of methyl bromide under these 
regulations and its impact as an ozone depleter and the vari­
ous applications methods (to name only two environmental 
impacts) and implement any feasible mitigation measures or 
alternatives. Because DPR's promulgation of regulations is a 
certified regulatory program and not subject to the EIR re­
quirements of CEQA, the environmental analysis is contained 
in the Initial Statement of Reasons ("ISOR"). The ISOR for 
the methyl bromide regulations states that "DPR has not 
identified any satisfactory alternatives to the proposed regula­
tory action that would lessen any adverse impacts . . ." This 
conclusory statement does not satisfy the requirements of 
CEQA. Since DPR did not provide any analysis of the regula-

Schoen, 58 Cal.App.4th at 566. 
255 See CAL. PuB. RES. CODE § 21080.5(d)(2)(D) (West Supp. 2000). 
256 See CAL. CODE REGS. tit. 14 § 15252 (and discussion following). 
257 See Sierra Club v. State Board of Forestry 7 Cal.4th 1215, 1236-1237 (1994); 

Environmental Protection Information Center ("EPIC") 170 Cal.App.3d 604, 618 
(1985) (finding that exempting certified regulatory programs from the EIR require­
ments manifested an intent to retain the applicability of the other provisions of 
CEQA and of the Guidelines, particularly the substantive criteria and the specific as­
pects of environmental impacts that must be evaluated before a project may proceed); 
and Californians for Native Steelhead Salmon v. Department of Forestry 221 
Cal.App.3d 1419, 1422 (1990). 
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tions except on an economic basis, there is no way to deter­
mine what options might be available to lessen any environ­
mentally adverse impacts. 

Public Resources Code section 21002, which are the legis-
lative findings of CEQA, states: 

The Legislature finds and declares that it is the policy of the 
state that public agencies should not approve projects as 
proposed if there are feasible alternatives or feasible mitiga­
tion measures available which would substantially lessen 
the significant environmental effects of such projects, and 
that the procedures required by [CEQA] are intended to as­
sist public agencies in systematically identifying both the 
significant effects of proposed projects and the feasible alter­
natives or feasible mitigation measures which will avoid or 
substantially lessen such significant effects.258 

Therefore, there is a "substantive mandate" in CEQA that 
public agencies refrain from approving projects with signifi­
cant environmental effects if there are feasible alternatives or 
mitigation measures that can substantially lessen or avoid 
those effects.259 

CEQA regulations provide that "the range of potential al­
ternatives to the proposed project shall include those that 
could feasibly accomplish most of the basic objectives of the 
project and could avoid or substantially lessen one or more of 
the significant effects."26o The "no project" alternative must be 
considered. 261 While these regulations are specific to EIRs, 
they provide guidance about what alternatives should and 
must be analyzed in the environmental review performed for 
a certified regulatory program. In this case, DPR must ana­
lyze the impacts of the "no project" alternative, which in this 
case would be the status quo. Another alternative that could 
be analyzed would be a complete ban on the use of methyl 
bromide. While DPR discusses these first two alternatives, 
they are only discussed with regards to their economic im­
pacts, not their environmental impacts. Further, the bases for 
those economic forecasts are conclusory and not supported by 
any evidence. Other alternatives that could be analyzed would 

258 See CAL. PuB. RES. CODE § 21002 (West 1996). 
259 See Mountain Lion Foundation, 16 Cal.4th at 134. 
260 See CAL. CODE REGS. tit. 14 § 15126.6(c). 
261 See CAL. CODE REGS. tit. 14 § 15126.6(e). 
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be a more stringent or less stringent regulatory structure, or 
regulations that DPR has considered and discarded. 

As a certified regulatory program, DPR is required to con­
sider feasible mitigation measures. The Initial Statement of 
Reasons contains no discussion of mitigation measures for any 
environmentally adverse impacts. As a result, DPR failed to 
comply with CEQA by failing to discuss and consider alterna­
tives and mitigation measures in the Initial Statement of 
Reasons. 

4. The Impact of the Regulations 

The methyl bromide regulations are extremely important 
in the grand scheme of the Program. Environmentalists and 
farmworker advocates are fighting hard for regulations that 
protect public health and the environment because these are 
the first regulations for a pesticide that is known to have 
toxic health effects that have been put through such a rigor­
ous public and scientific peer review process. The science per­
formed on methyl bromide demonstrates the health risks, and 
those risks have been evaluated by DPR scientists and peer 
reviewed by NAS and University of California scientists. 

However, there is disagreement about the science be­
tween the peer reviewers and DPR scientists. DPR has not in­
corporated those concerns in the regulations, and has in fact 
ignored many of the concerns. This is unacceptable when the 
health of farmworkers, residences, and schools bordering and 
near methyl bromide fumigations are at risk. These regula­
tions will provide precedent for how similarly toxic pesticides 
may be regulated in the future, and the goal is to provide for 
regulations that are protective of public health and the 
environment. 

5. The Lawsuit Challenging the Regulations 

On December 15, 2000, OAL approved the Regulations, 
and they became effective on January 14, 2001. On December 
22, 2000, DPR filed a Notice of Decision with the California 
Resources Agency as required by Section 6116 of Title 3 of the 
California Code of Regulations.262 Since Section 6116 consti-

262 See CAL. CODE REGS. tit. 3 § 6116; Memorandum from Paul E. Helliker, Direc-
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tutes compliance with the notice requirements of CEQA, any­
one wishing to challenge the regulations for CEQA violations 
was required to file suit within 30 days. 263 

On January 22, 2001, EDC, Environmental Working 
Group, Pesticide Action Network, ECOSLO, and Roberto 
Solorio filed suit challenging the Regulations on all of the 
grounds discussed above. It is likely that other parties will 
also file lawsuits challenging the regulations. 

V. CONCLUSION 

A. SUMMARY OF THE PROGRAM 

The Program is quite complicated. It is implemented by 
DPR and the CACs. DPR is responsible for: (1) pesticide use 
regulation; (2) pesticide registration, suspension, and cancella­
tion; (3) administration of the Pesticide Contamination Pre­
vention Act; (4) administration of the Birth Defect Prevention 
Act; (5) pesticide Toxic Air contaminant listings; (6) classifica­
tion of pesticides for permitting; (7) rulemaking; and (8) en­
forcement oversight. CACs then undertake permit issuance 
and implementation of the Program at the county level. 

As a generally matter, pesticides are registered for use in 
California and classified by DPR as restricted or non­
restricted materials. CACs then issue restricted materials per­
mits to growers before those pesticides are used. Those per­
mits have conditions that have been provided by DPR, and 
may be modified to include more stringent conditions at the 
local level based upon local conditions. As a practical matter, 
most CACs do not spend a lot of time analyzing what pesti­
cides have been chosen by the grower and what effects they 
will have on the neighboring community. 

More and more often conflicts arise at the agriculture/ur­
ban interface, where pesticide applications impact neighboring 
residences, schools, and other occupied areas. Many more pes­
ticide illnesses are being documented, and instances of evacu­
ations due to pesticide exposures are becoming more common. 
As a result, it is imperative that enforcement of pesticide laws 

tor, DPR, to Margret Kim, General Counsel, Resources Agency (Dec. 22, 2000) (Notice 
of Decision Concerning Regulations) (on file with author). 

263 See CAL. PuB. REs. CODE § 21080.5(g) (West Supp. 2000). 
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become more stringent in order to protect public health and 
the environment. 

However, the Davis Administration has not stepped up to 
the plate to make necessary legislative changes to protect 
public health. In fact, experience shows that while lip-service 
is given to increased enforcement, it is not happening on the 
ground. Further, the recent precedent-setting methyl bromide 
fumigation rulemaking does not go far enough to protect pub­
lic and farmworker health from exposures to methyl bromide. 
If this is what the future of pesticide regulation and enforce­
ment looks like, we will continue to poison the environment, 
ourselves, and our children at unprecedented rates. 

B. THE NEED FOR A LEGISLATIVE OVERHAUL OF THE PROGRAM 

A legislative overhaul of the Program is needed. The Pro­
gram is too complex to involve the public in important issues 
that affect the health and well-being of everyone. While a leg­
islative overhaul is a huge undertaking, and there is not 
likely to be the political will to do it in the near future, the 
first stages of collaboration and consensus-building should be 
undertaken. It is unfortunate that ~ 'ower organizations have 
focused efforts on preserving the u ~ of methyl bromide and 
other highly toxic pesticides rathel than transition to more 
non-traditional, non-toxic alternatives. Further, Governor Da­
vis has not implemented his campaign promise to promote the 
use of less toxic alternatives to protect public health. The pas­
sage of weak methyl bromide regulations, a weak "Health 
Schools Act,"264 and the removal of funding for pesticide alter­
natives265 demonstrate the Governor's will to support growers 
at the expense of public health. 

CCEHP is working to outreach to the farmworker com­
munity and educate them and the public about the dangers of 
pesticides. The Project works to educate medical caregivers to 
better diagnose and report pesticide illnesses. CCEHP is also 
actively working with local Farm Bureaus, CACs, and grow­
ers, where possible to make positive changes to pesticide reg­
ulations at the local level, as well as DPR to attempt to make 
change at the state level. These undertakings are slow, but 

264 See A.B. 1970 (Sept. 28, 2000). 
265 See A.B. 2663 (Sept. 26, 2000). 
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are necessary to build the groundswell of support that will be 
necessary to change pesticide regulation in California. 
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