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I he a 

ASSEMBLY SELECT COMMITTEE ON THE 
OVERSIGHT OF THE OFFICE OF ADMINISTRATIVE LAW 

AUGUST 13, 1984 
SACRAMENTO, CALIFORNIA 

STATE CAPITOL 

ASSEMBLYMAN RUSTY AREIAS, CHAIRMAN, 

CHAIRMAN RUSTY AREIAS: This is one in a series of 

we are having on the Office of Administrative Law. l·Je 

us Assemblyman Harris and Assemblyman Felando. 

Assemblywoman Allen and Assemblyman Isenberg are up in Water 

Committee and should be down shortly. 

The Office of Administrative Law Oversight Committee was 

set up as an oversight effort to review the conformity of the 

o ce to the statutory mandates that created the Office of 

strative Law. It is a bipartisan committee and we had our 

hearing on June 27. I see many familiar faces. I think 

of you were in attendance. 

were five areas of concern that were reviewed 

of areas we have chosen CAL's standards of review for s 

hearing. I would like to call on Linda Stockdale 

Brewer, current director of the Office of Administrative Law, 

to ss that subject area. Welcome Ms. Brewer. Do you want 

to come ? 

I would like to have everyone limit their comments to 

ten s. Session has been called for 4:00 and they are 

the consent calendar up at 4:20. So, I suspect that we 

can probably continue the hearing until about 4:20. We've got a 



list of 

I 

con s. 

move them to 

sses 

published list of 

Ms. Brewer? 

wou 

Mr. 

liS. LINDA STOCKDALE BREWER 

afternoon, Mr. 1 Mr. s 

gentleman. I am Linda Stockdale Brewer 

of Administrative Law. Thank you 

support of the Of of Admini 

this opportunity to assist 

committee on our progress 

As you know, our 

four years and the staff 

the demands of reviewing 

transcripts, testimony, 

However, our sta 

are progress 

regulatory overs 

that I accept s 

accomplishments, and also 

agency, which been 

slature's mandate 

together to re peep 

Governor 

of 

unnecessary burdens caused by the 

regulations. 

- 2 -

f 

and 

Law and 
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s 

to meet 

s 

s new state 

we 

and 

of 



I understand we are short of time today so to ensure 

commenters here today have an opportunity to sent 

, my statements will brief. 

I am very proud of the progress we have made to date and 

welcome all suggestions for improving the operations of this 

unique office. At the last hearing of this committee, one 

commenter, who had spent several hours at OAL reading 

of our thdrawal letters that OAL had issue::d, offered what I 

considered to be a constructive suggestion, which we have since 

implemented I am happy to say. 

Although this commenter had found nothing out of order 

in the content of these withdraw letters, on June 27th he 

informed this committee that he believed the public would be 

better served by easier access to the information contained 

these withdrawal letters. Both this committee, at that time, and 

I agreed with him, even though our withdrawal letters had always 

been available to the public. However, I didn't realize until 

a s testimony at the last hearing that there was enough 

st their contents to warrant regular publication of 

these withdrawal letters in the OA.L Notice Register. 

I am pleased to inform you that we have acted on that 

suggestion and I have with me today the printer's proofs of our 

last week's editions of the publication in which appears all of 

our withdrawal letters for the previous week. And this will 

continue throughout the operation of OAL. 
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I 

our 

is a concrete 

I 

and 

to 

Lieutenant Governor's 

comments and his 

hearing, that some of 

to implement, unquote. 

re 

to 

to 

s 

As most of your know, Mr. 

s 

20th to report by letter to the Governor 

interest OAL. Governor 

report is a concise and comprehens 

status of all our top 

also testifies to Governor 

s eagerness to 

success of this vital, 

the Governor's 

is so t to 

se and comprehens 

shing 

statement I cou 

ss 

or 

to 

scuss 

i 

s 

• 

on 

current 

• 



s comprehensive 
precedent in state government. Over 

was 
contacts 

1 were made, letters 
comments to guirle state 

amendment or abol 
alerted agencies to 

statutes to resolve regulatory 

targeted over 
above se 

And my office is monitoring 
of reform effort -- compliance 

rements of the Administrative Act to 
abolition or amendment of these regulations. 

"At same time, Office of 
director of Linda Stockdale Brewer, 

strative Law, under 
is making significant 

or 

progress implement.ing AB 1111, major she 
inherited from the prior admini 
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as 

As you s 

OAL no to 

of Our standards 

s must 

to OAL are 

s Act. We 

a that is 

never so. 

1 of OAL's are 

establi 

all court I I am 

and our is te 

no one ever 

our we are a't.,rare of 

state were 

But, as I 

are st s we 
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to 

our 

In c 

of 

to 

s OAL's 

ty of OAL's 

s 

my legal divi 

promptly 

I s 

next to you can attest to 

fore, I join 

f 

It 

OAL 

have 

1 

constructive 

have invited to 

to improve it. 

s 

scuss our of 

Thank very 

CHAIRMAN A.REIAS: 

of que 

comments. One about 

regulation. You 

a 

As 

s 

? 

MS • BRE'\'JER: In 

to submit a 

Budget 

and start 

fore 

am 

and 

to 

• 

U.S. 

s 

a 

to 

were 



proposed regulations and to not go forward until be had reported 

back to them in November. At that time the Leg Analyst will be 

required to ide, or 11 opine whether or not OAL will carry 

forv1ard this function or whether or not the Attorney General's 

Office should do so. But, in any event, we will have reached the 

draft regulation stage so that in case the Attorney General's 

Office is the one .•• 

CHAiffi~&~ AREIAS: What is the date of that again? 

1-18. BRmvER: November of this year. 

CHAIRMAN AREIAS: November of this year. In the written 

1:ecoromendations that were made to this committee, which we will 

be forwarding to you following this hearing, there seems to be a 

lot of problems relative to the clarity that you refer to in the 

Administrative Procedures Act; the six criteria that you use fo:r 

reviewing your regulations. You are saying that that is outlined 

sufficiently and that the standard of review should be very 

clear. That is not 

have to deal with the 

we are getting from the agencies that 

ss at OAL. Many of their comments 

deal with the inconsistencies, the arbitrariness of it. I don't 

think it is clear and anything that you can do to further 

expedite the development of your own regulations, for reviewing 

regulations, I think is going to help this process significantly. 

ASSEMBLYMAN GERALD FELANDO: You know maybe before we 

start taking sides on this whole thing, we ought to start looking 

at some of the regulations that are being shot down and what 

agencies and what departments are doing the screaming and the 

- 9 -



criticizing. Obviously the OAL is dumping a lot of regulations 

that are going beyond the criteria and beyond the authorization 

that the department or the agency has. And rightfully so they 

would be screaming and yelling about it. But, maybe rightfully 

so the OAL is shooting them down. So, I really wouldn't put a 

lot of weight on what some of these departments and agencies are 

saying. I mean it is tough luck. It is about time we had 

somebody strong enough in there that will start dumping some of 

those stupid regulations that they propose. 

CHAIRMAN AREIAS: The problem that they are pointing 

out, and I would be glad to supply you with their correspondence 

Hr. Felando, is that the time that elapses from the time that 

they present these regulations and the time they get the findings 

of OAL, they feel that if they had their own regulations that it 

could be greater expedited. So, what we are doing is cutting 

down on the process. But, I think you ought to read them and you 

would find agreement. 

CHAIRMAN AREIAS: Question by Ms. Allen and then we will 

go to the next witness. 

ASSEMBLYWOMAN DORIS ALLEN: Well, I think it is 

extremely important that we read the materials that were provided 

to the co~mittee. I think first of all that is what we are here 

to do, is to see what the problems of the different 

implementations of the regulations, et cetera, to make certain of 

what is happening to the oversight that we are supposed to 

perform here of the Office of Administrative Law. But one thing 

- 10 -
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that I seen, 

investigations of 

Law 

coming 

has been 

Legislature 

appropriate 

, is 

benefit of them 

pol 

by 

sometimes 

that now 

sure 

has 

is under su 

am not 

even 

now or at least in my 

Office of Administrative 

even prior to Ms. Brewer 

agency, that this office 

Laws been passed by the 

been developed by the 

st legislators have gone to the 

overturn for 

And I think that kind of 

, and was absolutely given in~o 

thing -- I think 

some problems for Ms. Brewer, 

this happened in the 

previous admini And I think that if we are going to 

get into a 

se 

of s agency 

't 

court here 

s 

I was 

we have to dredge up all of 

prior to her taking charge 

some of these press things, and it 

I us doing co~~ittee. 

And I we are not to put someone on trial for 

something is 

that has occurred, 

ALRB that she is 

attended a 

But 1 

looking at 

bushes or 

and was a 

we are 

we've no evidence of yet, 

suspicions supposedly by the 

sm to growers because she 

there. 

we do here is that we are 

not beat.ing the 

at things that are 
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occurring and real facts and not using this as a political ploy 

to try to control how the bills are interpreted and finally put 

into regulation and then use this office for overturning or 

in the past that has been done. I don't know that that has been 

done at this point, but, from what I am hearing it has been used 

for that, prior to Ms. Brewer. 

CHAIR1JIAN AREIAS: ~1s. Allen, as the Chairman of this 

oversight effort, let me just say that my highest priority is to 

see to it that the Office of Administrative Law is depoliticized 

as much as possible, consistent with, I think, the reputation 

that the Legislative Analyst has developed over a period of 

years. That is the only way it is going to continue, the only 

way it is going to survive, and that is our highest priority. 

ASSEMBLYWOM..AN ALLEN: Well, I hope that we are not 

looking at it like she is , you know, she is under suspicion 

right off the bat. 

CHAIRMAN AREIAS: No. 

ASSEMBLYWOMAN ALLEN: I mean, to me let's take it as it 

comes. I would like to see what was sent and I haven't seen 

that. But I don't think we should accuse Ms. Brewer of perhaps 

doing things that have taken place in the past until we have some 

concrete evidence in front of us that that is occurring. 

CHAIID1AN AREIAS: What are you talking about, the past 

administration? 

ASSEMBLYWOM..AN ALLEN: Yes. 

- 12 -



CHAIRMAN AREIAS: And granted, you know, there were some 

mistakes that were made. There have also been some mistakes with 

the present ad~inistration relative to the task force, relative 

to the Orange Growers meetings that were held down in South 

Valley. I think in retrospect Ms. Brewer would admit that those 

were mistakes, but this office has to be depoliticized as much as 

possible and that is the only way it is going to work 

effectively. 

ASSEMBLYWOMAN ALLEN: Because there is a lot of power 

there as there are in the agencies as well, this is something 

that is supposed to be a checks and balances against that kind of 

power of regulation. And I am with you. I mean, that is why I 

am anxious to serve on this con~ittee, as long as we remain 

objective as well, to make certain that we are have checks and 

balances in our system of government. But, not just to 

immediately put someone under suspect because the potential is 

there. 

CHAI~J AREIAS: Mr. Isenberg and then I would like to 

call Mr. Belliveau. 

ASSEMBLYMAN PHILLIP ISENBERG: Ms. Brewer, my apologies. 

I was not at the last hearing, but in the interim, as a matter of 

fact, I had some benefit. I sat down for about a two-day period 

and read all the material plus the transcript in preparation for 

today. 

One of the things that struck me was that it is almost 

impossible reading it, as I have done, to quantify who has done 

- 13 -



what where. And part of the problem, it seems to me, is that we 

are shifting from a calculation from page numbers of regulations, 

to regulations either as a group or by section, and for the life 

of me, as I went through the material the staff tried to 

calculate, I can't figure out what is left to do and what has 

been done. That is not meant as any criticism of anyone. It is 

meant more to suggest to you that I think the most important 

that cou be the next ten days is to an 

easily understood and consistent set of analytic tools available 

to us, going back in time if you could, but also projected ahead 

because I just remain puzzled as to where we are and what is 

going to happen next. 

MS. BREWER: Mr. Chairman, may I respond to his remarks 

please? 

CHAiru~~ AREIAS: Yes. 

MS. BREWER: I really thank you for bring that question 

to light at the top of this hearing. 

First of all, I agree with you. The numbers are 

confusing and that has to do with a difference in the way numbers 

have been calculated. On November 30th of last year, we went and 

requested all the agencies to count regulations, not pages. In 

the California Administrative Code there are a lot of blank 

pages. So, if you count 28,000 pages of regulations, you might 

counting 1,000 blank pages. But, I am happy to report that in 

less than ten days, we will have an anniversary report coming 

out, this is our fourth anniversary, that will explain all of 

discrepancies. 
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, I to 

and I 
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was 55,683. 

of 
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be 



t test 

ca 

indicated 

We 

their 

not just 

MS 

continuous 

them so 

all of 

complete 

t 

deadline. 

the next 

department 

work to 

1 

correct 

ones 

'm 

of 

- 1 

thing is, 

were entities 

no matter how you 

would have 

, s st reviewing 

correct the statement 

for them to review 

are three agencies, 

I but also the 

ies are under 

or change 

986 ine. But 

s I 1 

of 

1 meet 

, will 

year or 

1986 

to come out in 

chart for each 

have a lot of 

• 
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MS. 

st to 

It is 

1 a 

i 

of 

ISENBERG 

to 

of 

I 

, but if 

thing that I 

to a 1986 date, at 

of the work to do. 

and you publish so 

to 

sting .•• 

MS. BRE\'<7ER: , we do that. We have a annual 

like to 

for 

ect out 

is avai 

of It 

1 regul 

year. 

ASSEMBLY1~N ISENBERG: 

BELLIVEAU: 

now and out, if you would 

s a line and a proposed 

We do that every year, 

I you. 

name is 

, Mr. Chairman and 

liveau and I am 

Citizens for a 

Better ronment 

to 

CBE is a 

15,000 
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of 

rules. 

ten 

MR. 

that we've 

control 

against 

to meet 

sets of 

t.hat is 

Department of 

submittal o 

with OAL? 

f!R 

letting 

You're 

I 

an 

CHAIRJfl..AN 

seconds s 

and I'll 

Mr. 

i to o 

as 

a f 

some background 

to hazardous waste 

of some 

if you can do that all 

your testimony. 

to try. I should just say 

in toxic waste 

, w~'re engaged in litigation now 

Services for its failure 

adoption of 11 separate 

st development in 

a court order requiring the 

to to new deadlin~s for 

to OAL. 

i material. 

're lining on 

out of and out of line. 

IS the first 30 

let him go for a while 

s or not. 
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I 

suf 

MR BELLIVEAU: 

Let me 

ardous waste 

s 

ine 

to 

1 

Two, for 

of 

to 

f 

1 

waste 

Governor 

1 

in the 

waste control, 

It is our opinion 

we 

in a 

our involvement in 

that OAL encourages 

the OAL 

to the regulations 

s s. We believe 

OAL's rationale 

regulation 

, OAL 

during which 

to read and 

its 

were 



even 

e 

We're 

or not 

waste 

Now 

waste, a 

Assessment 

was 

set 

Resource 

concern. OAL 

to OAL, and I' 

case of 

as 

e 

of 

s 

a 

- 2 

ss 

of 

re 

f 

an extra 30 

extra, i 

waste regulations 

Act, we 

Ms. Brewer, had 

regulations had 

more specifically to 

of dilatory 

Department of Health 

duty ends when the 

1, 1978 

become 

what we 

which we believe 

of 

of 

that 

case of 

regulations 

were long 

but there 

• 



was cons 

I 

were 

was sent to 

It 

to respond to 

include 

the 

thE'-! 10-day 

Governor was 

of Health 

were 

comment 

s. None of 

, on 

More 

ected were not 

5 

OAL 

reasons 

rejection 

ify reasons 

own s 

that were 

required 

l 

f 

Now, 

s 

of 

one 

on 

etter 

on these 

26th, 

1 letter 

a half 

of the six 

failed 

led to 

reference in 

se two 

Meanwhile, 

appeal to the 

as to why those 

OAL. 

to 

Governor to 

OAL 

30 

s 

Department 

Governor and 

this 

to 

days as 

, by OAL's 

r days as 

was 

own j 

error 

for 

that of 



Now, sometime shortly after that, Vance Ray, the 

Governor's , informed the Department of Health 

Governor's o 

differences 

On 

on why 

30 

not be considered by the 

they should go and work out their 

the department and OAL. 

1 12th, OAL finally provided a detailed opinion 

were lly disapproved. This was much after 

next day, on April 13th, Health Services 

sent a memo to OAL notifying them that they had withdrawn their 

appeal to the Governor and that they would hope to resolve all 

issues within another 30-day period. Now, this 30-day period in 

OAL was lowed to review the regulations is beyond the 

30-day period that they already used that was set forth in the 

Administrative Procedures Act. 

on May 11th of this year, OAL issued a 25-page, 

what they led an, "advisory review." In this advisory review, 

they total shifted the grounds for the original rejection of 

regu problems with clarity, nonduplication 

consistency ty and necessity. We believe that these 

actions were violation of the r~quirements of the 

Admini s Act. As of today, there has still been 

no resubmittal of these ected regulations to OAL. 

One other quick ... 

CHAIRMAN AREIAS: You have one minute. 

MR. BELLIVEAU: Okay. On the so-called RCRA regulations 

which are very comprehensive ... 

- 22 -
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without 

fting 

It's our 

OAL On 

Director 

I to j a 

rea 

statement on 

11 

me 

is a 

holding 

s. 

of 

to 

the 



Waste , informed me, 

I 

s was 

notes 

a phone 

up 

Brewer, 

so-called RCRA 

of OAL, had 

waste 

disapproved before they had even been 

to OAL. Now I that, if it true, if Hr. 

legation is true, and I don't have any reason to 

not to , I that to a 

action and posture of the agency. 

I'll just close by saying that those actions ••• 

CHAIRMAN AREIAS: Your time is up, I-lr. Belliveau. Let 

me to Mrs. Allen and then we're going to go to Mr. Felando. 

lvlR. BELLIVEAU: Okay, I'll close here and I'm open for 

questions. 

ASSEMBLYWO.lv'f.AN ALLEN: I think my concern here is that 

I'm so many accusations, allegations, rather than 

anything too substantial. The thing that's bothering me, even in 

a court of law, you , when a reputation is on line too, 

evidence is labeled circumstantial; hearsay 

is. And what I'm hearing here is "he said," I 

if 's true," but those 11 have all of the 

of accusation. if we're to go proceed in 

s manner, I would hope that l-lrs. Brewer would be allowed to 

or , Mr. , would lowed 

to re to s of testimony because that becomes a 

little bit like a roast. 
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MR 
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MR 
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is 

our next ss, 

? Mr. 

, Mr. Fe 

of 
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you work 

judgment? 
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committee 



CHAIRMAN AREIAS: Our next witness Mr. Joel 

Is ? fer Tachera? 

FELANDO: No Moskowitz? 

AREIAS: We were notified 

to leave at 2:30. We were hoping to get him 

on , you're here in his place, I take it. 

MS. JENNIFER TACHERA: Yes, I am and Joel had, I 

a letter to this committee s views. 

CHAIRMAN AREIAS: He provided a letter, but what the 

telling me is he didn't outline his views. We'll 

get a copy of 

You're from the Department of Health Services? 

t-1S. TACHERA: Yes. My name is Jennifer Tachera. I'm 

with the Toxic Substances Control Division of Health Services; 

I'm to answer your questions. 

CHAIRMAN AREIAS: I've got a question and I'm sure t~r. 

Felando does Mrs. Allen as well. I'm wondering, did OAL warn 

not to RCRA hazardous waste regulations? Did they 

warn 

off the 

not to them as Mr. Belliveau claimed? 

MS TACHERA: We did have a conversation with OAL staff 

ASSEMBLYMAN FELANDO: I've got to clari 

CHAIRMAN AREIAS: Let her finish and then we'll go to 

ASSEMBLYMAN FELANDO: I want to clarify something right 

When she says "we," who is "we?" You were there? 
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effect of that is, the 

more we would have public 
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MS. 't was, no. And I don't 

be current sms ly 

and I can a need for 

a wa 

CHAIRMAN AREIAS: seems to in direct 

Mr. is us He outlined kind 

of a chronology of events. 

l4S. I we was on the fee. The 

conversation I'm to you had to with the fee 

package. As far as the 

with respect to the CAM 

yes, as far as the dates of 

OAL, memos and so on. 

CHAIRMAN AREIAS: You mean 

review, 

to? 

terms of the 30 days? Is 

MS. TACHF.RA: Well, 

think they were denominated a 

issues that were not the 

12th. 

CHAIRP_.AN AREIAS: 

disapproval a the 

1>1:S. TACHERA: I ~muld 

1 

OAL 

Mr. Belliveau laid forth 

is basically correct, 

s of letters back from 

terms of the failure to 

ft 

what 're referring 

from OAL, I 

d appear to raise 

was dated April 

grounds of its 

indicates that did, se are 

to you? 

memorandum 

issues not 

previously scussed. 
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CHAIRMAN AREIAS: You appealed OAL's disapproval to the 

Governor's Is correct? 

MS. TACHERA: Yes. 

CHAIRMAN AREIAS: 

Governor's ? 

were you told by the 

MS. TACHERA: 

channels so on, 

1, this went through agency, through 

that was given back to staff was 

that the Governor's we should cooperatively 

with OAL to re difficulties. 

CH.ll~IRMAN AREIAS: Now, as the Chairman of this committee 

and from my of the function of OAL, that seems to 

be a direct I real problems with this whole 

withdrawal 

process, what 

close to 

particular ss. 

that when you initiate this withdrawal 

, in a sense, I think, is you get dangerously 

which, I think, politicizes that 

is to Governor's Office? 

MS. TACHERA: Right. 

CHAIRMAN AREIAS: Governor's Office won't 

accept that a sense says, "no, we won't accept the 

appeal, we 

try to get 

want to 

a sense, 

ourselves, take it hack and 

that's a withdrawal process of a 

sort. And we're more negotiations. 

MS. TACHERA: It is a permissive appeal and I •.. 

CHAIRMAN AREIAS: No, is not a permissive appeal. As 

I understand once an 1 is made to the Governor's office, 

the Governor can accept or reject. 
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MS TACHERA: 

recent 

CHAIRMAN AREIAS 

pages of 

wrong and 

because one re 

were not 

would really 

allowed to 

Am I 

some 

? 

correct 

ect. I 

've ever 

on , it's 

se, but it's my 

to withdraw, or if 

pages and 

item could 

on deadline 

Thereby, if there 

1 to them, it 

, if they were not 

a proper form. 

MS. TACHEFA: course, can ect according 

to their It' 

problems 

of giving 

ASSEMBLYWOMAN ALLEN 

MS. TACHERA: 

to work out se 

see 

to 

Correct 

ASSEMBLYWOMAN ALLEN Not nece 

to have out 

entire 

have to reject 
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able to correct that one segment of it in order to have the 

entire package accepted which is not necessarily always an 

onerous situation. It can be a very workable or congenial or 

helpful situation and not necessarily in conflict with the 

problems that you foresee. That could happen, but without the 

withdrawal process, I think they could be in more trouble. 

CHAIRMAN AREIAS: No. I think Ms. Allen, you're missing 

the point that I'm trying to make. The only appeal that an 

agency has if they differ with the Office of A_dro.inistrative Law 

is to the Governor's Office. And in light of the lawsuit against 

DHS, why did you withdraw your appeal? You withdrew it from the 

Governor's office, is that correct? 

MS. TACHERA: Well, the Governor's Office indicated they 

didn't wish to take it up. 

CHAIRMAN AREIAS: Does t.he Governor's Office have that 

option under the statutes? 

MS. TACHERA: Yes. That's ••• They don't? They don't? 

CHAIRMAN AREIAS: It's my understanding that the 

Governor's office does not have that option under the statutes. 

Once an appeal has been made to the Governor's Office, in effect, 

what the Governor is doing is throwing it back to OAL and giving 

them kind of a supreme authority where the law calls for the 

Governor to accept appeals if an agency does not agree with OAL's 

determination. 

MS. TACHF.RA: In any event, the Governor's Office did 

not take up the appeal. 
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CHAIRMAN AREIAS: 

you 

at 

whole concept 

you're 

or 

an 

Yes, Mr. Fe 

Governor s 

, 

a 

FELANDO: Well, I 

just as a court of 

indicated to 

or 

's the 

endangers this 

process. 

Governor's 

OAL by 

of regulations. 

Governor 

to decide 

whether 

many times 

they're to case. I mean, many, 

many, many thousands of cases are submitted to the 

various courts of 

those courts are 

with the Governor's 

be in on that 

headway. As as 

whole subject, it's 

't neces 

It. wou 

not 

You 

to note 

1 

to 

z 

mean that 

the same thing 

should not 

some 

this 

that Jerry Brown was Governor, we were 

all during the time 

with a 

democratical s 

about the of of OAL, now all of a 

was political 

we got a 

And I think Republican Governor, 

that you're being poli cal and 

CHAIRV~N AREIAS: As I 

Felando, the Governor does not 
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agency. But to an 

matter At 

MS TACHERA: I m 

was 

us that 

important, 'd 

to us, 

to 

CHAilU<f...AN AREIAS: 

to , , another 

I 

information 

, 1 was that we had 

OAL I can't about 

sure or Governor's fice told 

If distinction is 

someone 

, Ms. 

other questions? , I think the law is 

Are there any 

clear. I 

aspect of 

, he is agreeing 

and put it back in 

don't know that 

the statute. If 

Governor's 

re 

with OAL. But to ask an 

OAL's lap. 

Our next 

Public Interest Law. 

ss is 

to 

to 

MR. ROBERT FELL~1ETH: Mr. 

the Center for 

, members of the 

committee, my name is Fe 

For 

I'm a prosecutor, 

, I've been a 

Law School 

specializing 

professor of 

teaching Cali 

I direct the Center 

San Diego. I 

publi the area. 

~egulatory Law 

Ca 

the Athletic Commission, 

last 

of San 

Interest Law at 

general. 

ity of 

most recent 

I 

years as 
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You've heard from Gene Erbin from the Center, who had a 

number of comments to make about OAL. We're very in 

the subject matter. We some 40 at the 

who monitor the various regulatory agencies and we've been very 

concerned about this whole process. We're not concerned about 

comparing this administration versus the previous administration. 

Such comparisons miss the point entirely of what's wrong with 

OAL. Our criticisms of OAL have been exact same in the 

Brown Administration as they are now. 

The problem with OAL, members of the committee, is a 

structural one. It is a serious one and it is a nonpartisan one. 

We've been very interested in deregulation. Because of the 

existence of OAL, we have been able to send our interns into the 

various agencies; with the pressure and the hammer OAL has 

provided, we have been able to, at the agency level, participate 

very effectively in deregulating agency rules throughout the 

gamut of various agencies in California. We are very interested 

deregulation, not only in terms of eliminating unneces and 

improper rules and regulations, we're also 

eliminating unnecessary agencies wholesale 

APA. 

sted 

the scope of 

Now I want to speak succinctly about key 

which we all should be addressing: "What now, what do we do now?" 

We have a structural problem. It doesn't matter who has done 

what in the past, we believe the future is guaranteed given the 

kind of structural setup that's been established. law needs 
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a complex, burdensome record. There is little likelihood of 

procedural barriers emanating from an OAL. on these five 

bases is a major step forward in admini re , 

particularly vis-a-vis, obviously, pre-1980 law or laws in other 

states. 

Before OAL, agencies were free to engage in ultra vires 

and incomprehensible rules that were ultra vires, that were 

of the agency 

incomprehensible language. Now, I could not understand a good 

portion of the boxing rules of the State of California, while I 

sat as chairman of the Athletic Commission. In fact, judging 

from the Olympic refereeing and boxing, I think some of these 

rules have found their way into the international forum. The 

incomprehensibility of rules, the lack of clarity is not a matter 

for judicial review. 

way into the rules. 

mean. 

In general, without OAL, they find their 

They sjt there. Nobody knows what they 

A lack of authority, that's not reviewed o is a 

matter for judicial review but it is only reviewed when someone 

challenges the rule on the basis of ultra vires rulemaking. It 

very rarely happens, very rarely. One out of every 10,000 rules 

is so challenged. As a result, you really don't have any 

mechanism to do that. 

So, with OAL addressing itself to those five basic 

criteria, every rule can be challenged. Every rule is 

automatically reviewed. That is a majo:t, momentous step forward. 
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the record. It is going to be very easy to find those key words 

that must be in the record. What is going to happen over time, 

and it is now happening, is s OAL the 

area of necessity becomes unrelated to substance. It becomes a 

procedural game. And indeed OAL is now paying more and more 

attention to procedure as it inevitably must. It is not looking 

at substance as much. Did you respond to each and every public 

comment? Did you file your notice with the proper signatures? 

Did you, did you, did you? That is what is happening. 

It, by necessity, must happen because OAL is not 

equipped to make the kind of expertise judgements that must 

made apart from the record. It doesn't have My 

advise, my two-cents worth to you, preserve five of the s 

criteria without factual record requirements with summary review 

and expedited procedure approval. 

Eliminate necessity as a criteria for OAL. Rules may be 

unneces , but this is not the body structurally to make the 

sion. Eliminate it and all the appendages needed to 

Create a streamlined, quick and important 

clarity, duplication and authority. Rules must 

agency legislat mandate and all rules will so 

for 

, an 

important step. An enormous advance in putting California ahead 

of every other state. If we want to guarantee wisdom i.e., the 

need to advance regulatory purpose, we appoint the right people 

t.o these boards, we confirm the right people to these boards. If 
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these le an error, j~ will most li ly be they 

are uni are You do 

not correct a more tical 

and ss ty. 

CHAIFHAN AREIAS: ~1r. Fellmeth, Mr. Isenberg has a 

que 

ASSE~HiLYMAN ISl·~NDERG: If OAL does not based on 

nece s ? • f.m. FELU1E'I'H: 1 think that is the flmdamental, generic 

of the rulemaking agency. 

ASSEMBLYMAN IS~NRERG: Well, all 01'-L was • becaur.;;p a ts were as ly 

t :ing, imprope1:ly 

re to ir regulations and, in generating a 

strative that wou ki11 a of us if 

a of two feet on our 

MR FELLMETH: I , it has 1. 

ASSEMBLU.ffiN Well, sn't 

are not :ing 

we 

M.R FELU-1F!TII: No 

ASSEMBLYMAN ISENBERG: courts regu 

a s led. OAL, the criteria, 

uses " . necess1. " as one of And if you and 

we ss s 

a at s 

d not are neces ? 
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t-1R. FEI,LMETH: I think it is possible to create such a 

review process. It would be possible to do so. I don't think 

OAL is that process. 

ASSEMBLYMAN ISENBERG: Why not.? 

MR. FELU1ETH: Well, because OAL consists of individuals 

who do not attend the hearings; do not have any expertise in the 

subject matter. All you are creating in terms of necessity 

is a mass additional layer of red tape and game 

playing, where the agencies will be submitting vast quantities of 

materials to OAL, which they will generally not understand, which 

they do not have the expertise to evaluate. They 11 then 

engage in procedural objections, which is now what is 

In other words, you can't say we want every rule to be wise, we 

want every rule to be really needed in there. We don't \vant 

things that we don't think really advance legislative purpose. 

You really can't do that and put it in the hands of an entity 

structured as QpJ, is structured. If you want to do 

best way is to ly make sure the people the s, who 

are there on the scene, who do have the responsibil , who see 

the evidence, to make sure that they do the job, not create a 

policeman who doesn't have any information or a judge who doesn't 

have the correct in A judge will not an 

agency's finding of fact. OAL is essentially called upon, in 

essence, to do that. 

ASSE~ffiLYMAN ISENBERG: •vell, admitting for a moment that 

any institution in life 11 eventually become fairly rigid and 
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implication, a large number, probably an enormous , of the 

rules and regulations are challenged 

contravene is are beyond 

t:he authority, legis mandate. The Legislature says you 

are to do X, you are to do Y, and you are to do Z. 

In the case of the Athletic Commission, you are to 

regulate for purposes of health, sa , et cetera. If someone 

sses a r as the as I 

first came on the commission, if someone has a fight on Friday, 

nobody else can have a fight in Los Angeles for a week because we 

want to qua.rantee a good crowd for the promoter. And my reaction 

is, wait a mjnute. Where is that the legislative mandate? 

Answer, is not. It is an ultra vires violation of authority. 

A large number of these ru s are violation of authority and that 

you can come down on because someone from the outside can look at 

t.hat. But, -v.rhen are talking about whether or not is wise, 

wht.ther or not s purpose, then are a 

fferent Then are of js s a 

good idea? Is a g idea to that on 

outside of the ? Now maybe that example is easy for 

someone on outside to determine, but most of them are not. 

ASSEMBLYMAN ISENBERG: 1 , but that 

most of their action, at least from your opinion, is not jn the 

Grea of necess What proportion of their action is? 

r-m. FELLri!E'l'H: I don't want to say most, but a 

nurr~er of ru s and regulations, whi should not be allowed to 
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to the extent we have any intent at 1, was to also allow 

someone to say IS because the of OAL what 

had was was a vacuum. No one 

to regulate it. Some departments were great, most were fairly 

careless. Attorneys me write all these regulations and we 

have great good times doing I think you've at least done one 

thing, you central ed the responsibi for the State of 

Cali regulations and that 

centralization you're going to go back to the scraps, the fights, 

arguments, the court actions which are still going on. I 

, and I don't you see much of an improvement at all 

under circumstance. 

MR. FELLMETH: I think you've centra zed it in a 

structurally incompetent body. 

CHAIRMAN AREIAS: l-1r. Fellmeth, I'm going to allow you 

c.me more minute, then Mrs. Al has a question and we've got to 

go to next tness so, if you have anything else to from 

ssed Mr. I 's 

MR. FELLMETH: Well, I think is an 

analysis. 

to make sure 

one. I it's not a matter of 

It's a matter of each and every 

the s are not exceeding That has never 

been done before. It can be done. It has been done for the last 

Geveral years and 

streaml e 

can be done with an agency that is 

, that has not an unnecessary 

of tape which this is now about to do and will 
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agency such as the Office of Administrative Law to be able to 

understand what the myriad, like you say, types of situations 

to pub hearings. 

MR. FELLMETH: Well, there's a reason why the courts 

don't do it. Courts do not do it. They will not second guess 

findings of fact. They will not go through the record and try to 

rewrite it or question it and there's a good reason they don't do 

To have a bunch of attorneys try to do it in the context of 

OAL doesn't make sense. It won't work and it's not working and 

all you're doing is working against yourself. It's going to get 

worse and worse and worse as the territoriality of this agency 

grows and as it seeks to augment its own territory as any 

bureaucracy does and become larger and so forth and defend 

itself. You're going to end up with just what you're getting, a 

6,500 page document submitted by State Water Resources Control 

Board and did you, did you, did you questions. That's going to 

be the inevitable result. 

CHAIRMAN AREIAS: Thank you, Mr. Fellmeth. We'll go now 

to Janet Vining or Jorge Leon, Agricultural Labor Relations 

Board. 

MS. JANET VINING: Good afternoon, Mr. Chairman and 

members of the committee. I'm Janet Vining, not Jorge Leon, from 

the Agricultural Labor Relations Board. I'd like to just 

describe very briefly what the ALRB's experience has been with 

the Office of Administrative Law. 
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the regulation for a variety of reasons. We opted to 

lat at time R since th OAL's 

staff r to and out di ffpnmces 

din~C!tnr had wi the propm~Pd changes. I guess this Js s 

to what y0u cal a negotiations process; t's really what 

we've been involved :in. 

The has not yet determjned to re t 

on to the Office of Law. We az~ stj]] 

wt~it:ing for publjc comment from the public on certain chanqes 

that th~:.• b(l<n<1 decided to adopt in lj ght of OAI,' s commen'Ln. 

'J'h(· prob 1 ems t hut we (~n("ounte in li th 

OAL f~:i ca lly revo arou!ld tho ct that we don't ~~ hat we 

huVt' or that WP hilVe seen a wei J -·a rti en J <d ed set of s1 nnda R iHHl 

pr()('edurE:>s. 'tniro th.ink this partly stcmn from t fact that 01\L 

dcw·s not hdVe a good set of reguJ,-=ttJous. When OAJ.'s enabl:iJHJ 

statute was first pnssed, I remember atten<l:ing somP 0f the ear 

tr<~i j sess W<JS a of st in of 

these s <1s would Cleve , e .i Rl arou 
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already IS OAL 

zes our recent 

CHAIRMAN AREIAS: much. Any quest 

for Ms. ? v1e' have our next witness, Karee 

Parr, of Nurses and we'll have Timothy 

lo, Mr. of the 

I'm just to reiterate a of was said 

today. I have on been doing regulations for the past 

four so I'm very new to s s. I 't 

about or 

anything e All I know is I'm having a problem 

1, on OAL rejects or a us 

to We've to 

e term " seems to 

to to 

or fee 

on f some 
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letter were a of 

phone I 

f fee 

were never mentioned in the 

not ss 

I 

I'm still 

no idea 

whether they're 

it. 

to me to withdraw again or reject 

ask for, 

CHAIP~AN AREIAS: Que 

ASSEMBLYWOf-1AN ALLEN: 

by Mrs. Allen. 

At that , when you were in 

1 of June 17th, did you 

to be done to correct your 

regulations enough so would be acceptable or that they would 

be proper? 

1-:lS. PARR: I was sed that a withdrawal letter would 

be forthcoming. 

ASSEMBLYWO~.AN ALLEN: And you never received one? 

MS. PARR: No. 

ASSEMBLYWOMAN ALLEN: You your 

withdrawal 

MS PARR: 

may 

deficiencies 

that's what I 
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MS. PARR: Could you ask me that again? 

ASSEMBLYWO:r-".t.AN ALLEN: In other words, wouldn't be 

of ss resubmit to at 

writing, from your perspective especially, the withdrawal letter 

and also the reasons for the withdrawal, that you needed to 

withdraw. so, what would need to be done to correct your 

regulation in order that it would be appropriate? 

MS. P!<.RR: ly, I would have the 

withdrawal letter, that is true. However, we felt that our fee 

package was very critical to get passed. We have a four month 

time on now. As soon as is we cannot 

collect the fees for four months after that. 

ASSEMBLY\-?Ol-1AN ALLEN: So, anything in the regulation, 

well, not the regulations, but in the law or in OA.L' s 

of themselves, if there are any -- I am not quite at this 

point -- but that gives them a time limit on withdrawal ? 

HS. PARR: Not for withdrawal letters. 

to s I I wou , e a 

s; an emergency situation ••. 

l~1S PARR: 

ASSEMBLYWO~lAN ALLEN: ••• for your regulation. 

MS. PARR: I was also told, or advi by our 1 

counsel a s, a I had gone through s, 

1 f they normally advise us to have OAL 
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reject regulations than withdraw them because it takes so 

long to a 1 
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act 
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HS. PARR 

wns that we two 
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lem that \ve have had since then 

or AB 1111 packages rejected by OAL at our 

problem with the withdrawal 

leltPrs, so we 

They had been 

ster on these AB 1111 packages. 

I am not sure when because I didn't 

work for the Board of Registered Nursing then -- submitted once 

and apparently 
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ly June 16, or July, anyway riqht at the day 

, they advi me that there were a Jnt of 

also talked to our legaJ counsel to see if we 

some of t se things. .At that point., we asked 

J 

~-

there seemed to 

the withdrawal 

too many things. 

os and wait_ 

r. So, 

rej 

terms, 

sent a rejection 

letter on July 17th and it 

were rejecting jt. It 

said an memorandum would follow. 

There were two s. On the smaller of the two 

packages, we rece memorandum on July 27th. On 

the largex. of two, \ve not jt to date. 

ASSEl\1BLY\VQr.1AN ALLEN 

CHAIRMAN AREIAS nk very much. 
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Okay, we will go now to Mr. Gorges from the Department 

of Consumer Affairs. 

MR. GREG GORGES: Thank you, Mr. Chairman, members 

the committee, my name is Greg Gorges. 

I have been staff legal counsel in the Department of 

Consumer Affairs for over nine years. My primary client 

during my tenure there has been the Board of Medical Quality 

Assurance. During that time I have drafted and proces 

administrative regulations, both as new adoptions and amendments. 

While that portion of the California Administrative 

Code, Title 16, devoted to the regulations adopted by 

within Consumer Affairs is relatively short, compared to many 

other agencies because of each of the approximately 40 agencies 

in the department have separate rulemaking authority, the fi 

from the department are a major portion of the regulations 

noticed and filed with the Office of Administrative Law. 

While we counsel our client agencies to adopt only 

regulations that are authorized by statute and to make any 

regulations adopted as clear as possible, we saw AB 1111 in 1979 

as a step in the right direction and believed that O.AI. would 

useful and effective agency in state government. 

Based on my personal experience and that of our client 

agencies, I \'muld like to make myself available for any que 

or reactions regarding our experience with O.AL and the rulernaking 

procedures in the .APA. 
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CHAiru-~N AREIAS: I've got a question. Has OAL provided 

clear guidance to your department regarding its interpretation of 

the APA? 

MR. GORGES: Well, we anticipate and look forward to 

regulations being adopted by the Office of Administrative Law. 

Certainly that will make our job easier. 

Essentially, we have learned of many of the 

interpretations that OAL has made of the Administrative 

Procedures Act through conversations with the OAL attorneys when 

we have a rulemaking file that is faced with rejection or 

withdrawal. We have found the OAL attorneys to be helpful and 

courteous in their discussions generally but unfortunately, at 

times, that's not helpful if we're not aware of a particular 

interpretation of the Administrative Procedures Act until we are 

faced with a rejection of a file. 

CHAIRMAN AREIAS: Do you find any of the six criteria 

are used, like Mr. Fellmeth who testified earlier, who found 

one of the six criteria to be, in his mind, inappropriate? Do 

you find any of the criteria objectionable, that may end up 

resulting in a decision that would be inappropriate? 

MR. GORGES: I think the one criterion that's most 

problematic for us is the clarity standard. As you know, that 

standard is that the regulation be easily understood by those 

directly affected by it. Without knowledge of an agency's 

program, an OAL attorney is at a disadvantage. It makes it 

oftentimes difficult for them to understand the language of a 
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regulation. We advised our agencies to provide background 

material in files and to explain and justify a proposed 

regulation, as if reader knew little of their program. 

CHAIRMAN AREIAS: Mr. Gorges, give me an example of 

that, where the clarity standard shouldn't have applied. 

MR. GORGES: Well, I think our Permit Reform Act 

regulations provide a good example. In September and October of 

1983, the Physical Therapy Examining Committee and 

committees under the Medical Board filed regulat5ons implement 

the Permit Reform Act. These regulations set forth the 

processi11g times for applications for various occupational 

licenses. These regulations were approved by the Office of 

Administrative Law. In October of 1983, the physicians' 

assistants examining committee filed the identical regulations 

just with different numbers. However, this time they went to a 

different OAL attorney and they were rejected. 01\.IJ objected 

on the basis of clarity. We made technical changes to the 

regulations at the time without the regulations being withdrawn 

because OAL had not implemented its withdrawal policy at that 

time. Again in December of '83, the same regulations iivere 

by the dispensing optician program. A different OAL attorney 

reviewed these regulations and had additional problem with the 

clarity of the regulations. The agency was forced to withdraw 

the regulations. ~!y client authorized the withdrawal towards 

end of ~ranuary. We have not reeeived written confirmAtion of 

OAL's problems with these regulations as yet. 
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On March 22nd, the Medical Board led same 

with regard to physician and surgeon licenses. A different OAL 

attorney reviewed these an 

with their clarity. The agency was again requested to 

the regulations. To remedy one of the clarity problems would 

have required amending the regulations to a manner 

was objected to by OAL back in October 1983. At that time, I "ras 

able to convince OAL that the were not unclear on 

that particular count. However, on an additional count, to 

remedy the other clarity problem, the agency was required in 

effect to make the regulation longer adding words I 

duplicated the authorizing statute. 

I think that one way in which these particular 

can be remedied, and I understand the difficulties that the OAL 

attorneys have in dealing with regulations when they have no 

knowledge of the program. But I think perhaps the A.PA could 

Inodified by providing that if notice has been provided to 

representatives of those are 

regulation, and if there's no in 

that the regulation is unclear, then I feel should be a 

surnption that the regulation is clear to who are 

affected by it. I feel, each attorney at OAL has a 

clarity problem with the and I 't 

s that • s wha.t was intended by 

CHAIRMAN AREIAS: How 

process? How do you think that 

process? 

fected 
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MR. GORGES Well, I on face of 

withdrawal process is helpful when you have a minor problem 

can be c a to 

resubmitting it It seems to however, not 

any more efficient. Sometimes I have had regulations 

in which OAL has been very prompt with a memorandum detai 

reasons why was withdrawn; and I've had situations, as 

one I indicated, some In some s 

I have gone forward and resubmitted the regulations without 

withdrawal letter and had it rejected a second time and am 

to wait for a memo s t before I re 

I don't Ree any advantage to it and I don't really see a 

disadvantage t_o it, to answer your question honestly. 

CHAIRMAN AREIAS: Thank you very much. Is there 

anything else, do you have anything else to add? 

MR. GORGES: No, I don't. 

CHAIRMAN AREIAS: Okay, we'll go to our next s 

Tom Topuzes, 

Chairman and 

counsel with 

of 

TOM TOPUZES: 

The Office 

drafting 

This is 

its history. During the 

Tom. 

and good a 

My name is Tom 

Opportunity. 

c Opportunity is 

b grant 

have been 

ss of preparing these 

contacted t_he fice of Administrative Law to obtain 
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the procedural of preparing and submitting the 

digest and initial statement of reasons. Ms. Donna 

Bil , an of OAL, immediately responded to my 

providing us the requested information over the 

and then submitted to my office a memorandum which 

examples of proposed regulations and initial statements 

of reason. ! appreciate the assistance provided by the Office of 

e 

Law comro.end Ms. Billington for her extra 

to assist the Office of Economic Opportunity prepare and 

t its proposed regulations. That is my comment. 

CHAIRMAN AREIAS: Any questions? Thank you. 

NR. TOPUZES: Thank you. 

CHAIRMAN AREIAS: Roger Wolfertz, Department of 

Education. We have quite a number of witnesses and I'd hope that 

you could stay away from any redundancies and try to capsule your 

comments to about five minutes and I think we'll get through 

s. 

MR. ROGER Yes, thank you very much. I am 

fertz, acting Chief Counsel, State Department of 

ion. 

First of , in spite of your plea for nonredundancy, I 

wou like to support the concept of withdrawal and urge that you 

law in order to validate it. Many times we go 

wrenching in adopting a regulation that is 

with controversy. And to have to accept a rejection and 

go through with a notice requirements and hearing -v1i th a 
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possibility that the opponents will have a chance to kill the 

regulation when all that is wrong is some minor technicality that 

can be rectified through a withdrawal process, I think it should 

be supported, the withdrawal process. 

Also, I suggest that OAL be required to submit written 

opinions on request of agencies especially with respect to the 

procedure of adopting regulations and also with respect to the 

six criteria prior to going through an adoption process. And one 

example I can give is with the definition of the regulation. In 

the law, the definition of a regulation is something that is 

mandated on another party to implement or clarify, or make clear, 

a law that is of general application. But it does not include 

any kind of rule for internal management. On the other hand, 

there's another statute in this particular case that requires an 

agency to adopt a regulation if that agency wants to give its 

exempt employees more vacation time than civil service employees 

get under the law. Well, it seems to me that under that statute 

it's internal management. Therefore, I asked OAL, and 

specifically Director Brewer, for an opinion on whether we are 

required to adopt the regulation in order to give exempt people 

additional vacation in order to decide whether to go for a 

regulation, and maybe have OAL reject it saying it's internal 

management. Or not go for a regulation and be challenged that we 

have no authority to do it without regulation. I did not get an 

opinion, the reason being that it was rather politically 

sensitive. So, I just decided that it was internal management 
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and told the department to go ahead with it administratively in 

order to expedite the thing. 

And another situation was that sometime ago, and I think it's 

still true now, that various attorneys in the OAL have different 

opinions on the law and interpreting it. 

CHAIRMAN AREIAS: Excuse me, a question from Mrs. Allen. 

ASSEMBLYWOl-'lAN ALLEN: In a situation like that where you 

made the determination, would that fall under the category of 

underground regulation then? 

MR. WOLFERTZ: It could be challenged as an underground 

regulation, certainly. And that's why I asked for the opinion. 

ASSEMBLYWOMAN ALLEN: Okay, would the proper place for 

opinion rest there or would that rest with the Legislative 

1'1nalyst, I mean the Legislative Counsel? If they were going to 

ask for an opinion on something of that nature, would it be more 

proper to ask for that kind of an opinion from the Leg Counsel 

rather than from OAL? 

MR. WOLFERTZ: I rather doubt it because OAL has the 

authority to reject the regulation, you see. If I went for a 

regulation and it was determined to be internal management, then 

it would be shot down. All that time and effort would be wasted, 

you see. That's why I wanted to preclude that kind of thing. 

As to whether it's internal management and can be dealt with 

administratively, of course I don't think there's any mechanism 

OAL to come in with a ruling. Certainly someone can 

challenge that, but I think that would have to go to court. I 
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I 

don't think it would 

determination. 

to OAL for a decision on that kind of 

ASSEMBLYWOMAN ALLEN: So wh.at you 1 re suggesting is that 

perhaps OAL then should adopt some procedure for that kind of a 

determination? 

MR. WOLFERTZ: I'm suggesting that OAL be required to 

render legal opinions upon requests of agencies with respect to 

interpretation of the six criteria and procedures leading to 

adoption of a regulation. Not after a regulation, certainly, but 

with respect to their own procedures and their own criteria. So 

that agencies can decide whether to go for ••• 

ASSEMBLYWOMAN ALLEN: In other words, they could say, 

"that's not in our realm of regulation." They could make that 

kind of a determination for you, is what you're saying? 

MR. WOLFERTZ: They don't have to render legal opinions, 

no they don't, but I would like them to do so when it's called 

for. 

The other situation was where various attorneys in OAL 

had differing opinions on whether a substantive or substantial 

change in the adopt6d regulation had to go back to a notice and 

another henring, or whether only the 15-day review requirement 

applied. We had our own opinion. I wanted OAL's opinion because 

we had conflicting opinions among their own attorneys. I called 

Director Brewer on that, too, and we had a long discussion on the 

phone about it. I failed to understand a lot what Director 

Brewer said. I asked for it in writing and r never got it in 
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t 

cover 

hou 

so we to make our own opinion about that and go our 

So, there is another situation where I 

to had an opinion in order to settle the 

that we 1 ve had trouble with is with 

in law that allows an agency to request 

by OAL and an early filing with the Secretary 

called "Walk-on Coaches in 

by its own terms that regulation was to 

1, 1984. Well, in good time, we went back to 

we adopted an extension of that to July 1, '85. 

regulation to OAL in good time, I 

an expedited review according to the 

law, an early filing date, and I even put a 

II 

saying, "please note that I'm asking for an 

Well, had I not called OAL to follow up a 

July 1, 1984, that regulation would have 

they had done nothing. They had 

channels of review and not segregated 

review at all. So, whether this 

in that or not, or it's simply a 

with OAL, I wanted to bring that up. 

CHAIF~ffiN AREIAS: Do you have anything else to add, Mr . 

• WOLFERTZ: No sir. 
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CHAIRMAN AREIAS: Any questions? Thank you very much. 

We'll go to our next witness, Mr. Richard Ochsner, Board of 

Equalization. 

MR. RICHARD OCHSNER: Thank you Mr. Chairman. Richard 

Ochsner, representing the State Board of Equalization. we have 

submitted to you, in writing, comments, and I would just 

summarize briefly. 

First, you've heard a lot about, I think, the need for 

some clear concise, objective standards of review that the 

agencies can follow. The system that we have now is extrentely 

inefficient. The Board of Equalization has been adopting tax 

regulations for something over 50 years and we have quite a body 

of regulations already developed. We have followed traditionally 

a practice of even before going to public hearing on the 

regulations, of trying to do a lot of work with affected 

taxpayers groups, industry, assessors and property tax 

regulations, that sort of thing. So ideally, by the time the 

regulation comes to public hearing, we resolve most of the 

disputes, hopefully. And you go through this entire process and 

after you get something where perhaps the regulation comes to 

public hearing, by that time you've resolved all of the 

differences. Then the regulation is adopted and then it goes to 

OAL and then they apply what is a very subjective, sontetimes fine 

screen, review and the whole thing is bounced back. It's a very 

jnefficient way to run government, frankly. The ideal, we think, 

would be of course to have OAL in at the beginning of the 
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we 

so can put their input in while we're getting all 

That may not be practical but if they cannot 

we ought to have clear, concise 

sort of review we're going to have to face 

lation. 

CHAIRMAN AREIAS: You're referring specifically to 

, CAL adopting its own regulations. 

OCHSNER: Yes. 

CHAIRMAN AREIAS: And that would provide the concise 

MR OCHSNER: Hopefully. I would urge them that in the 

they know what standards they are applying, 

seems to me as a help to the department, rhey ought to at 

least 

p 

f 

writing and give it to us so we know we can all 

same set of ru s. I know they have a difficult 

m not 

I 

to downplay that but it certainly would 

a much more efficient system is if we all 

during the development of the 

screening is going to be. 

CHAIRMAN AREIAS: Mr. Isenberg for a question. 

ASSEMBLYMAN ISENBERG: It's more of an observation. The 

complaining about OAL is that the 

about them are exactly the same that the 

s each state agency in their own 

s , I wonder if there isn't an argument 

, for examp , about the board. l·1Y clients 
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used to come to me and say, "hey, we don't have any idea what 

they're doing, the board makes these arbitrary decisions we can't 

figure out." Isn't there a certain irony that even the board 

would notice in this regard? 

MR. OCHSNER: ~vell perhaps, but we're attempting to 

adopt regulations which provide guidance and what we have here is 

a situation where we don't have any guidance from the agency that 

is doing that. 

ASSEMBLYMAN ISENBERG: Can I just tell you, the constant 

quest of Americans for objective standards, which you've 

mentioned and many other witnesses have mentioned, is one that's 

always befuddled me since most people are incapable, in any 

circumstances, of uttering objective standards for themselves but 

they always want it for somebody else. I wonder whether the 

process itself isn't more important than the so-called objective 

staiJ.dards that you're seeking 1 a fair 1 open but speedy process 

where all the players are part of it. They get involved, they 

make their criticisms, their comments. I can't imagine how 

you're going to get objective standards that you can anticipate 

in advance other than procedural. 

MR. OCHSNER: We found too that just in the procedural 

aspect that one time OAL did have a procedure guide but we 

understand that they now don't abide by that and they've changed 

those rules. So we're finding, even in the procedural types of 

areas, that they are changing from time to time these approaches 

and so it makes it difficult for us. We think that it would be 
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more ef if 1 s was, at least to the extent 

out somewhere so we would have something to 

1 s s we it would be a much 

more ef 

CHAIRMAN AREIAS: so, Mr. Isenberg, I think in 

objectiveness, that the agency is ever 

to and that hasn't happened. 

ASSEMBLY~illN SENBERG: No, I adoption of 

lat 

But, I 

they 1 re 

You won't 

j 

OAL 

s 

f>'i.R. 

as 

we 

One area 

it 

is a sm t s legitimately made, Ms. Brewer 

I don't think there's a person 

't ought to be adopted. 

a if regulations were not 

1 in nature as opposed to those objective 

is, "I want to see on paper in advance how 

, I 

OCHSNER: 

i 

s 

as 

to 

, as c 

case when we submit regs to them." 

1 

We 

I 

set 

as 

fully, we'll get something as 

have an open hearing process 

to give their vie\'lS to 

s. But at least at this point we 

, at least in the interim, it 

forth for us. 

problems is that in writing 

a large body of 

how the tax law applies in 

And, in many 
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instances, we found that it would be helpful to the taxpayer to 

start out first by stating the basic rule and then adding the 

various, little curlicues and interpretations and this sort of 

thing. So therefore, many of our regulations are duplicative in 

the sense that they may start out by stating the basic statutory 

rule and then expound upon that. And we have had a great deal of 

difficulty recently with this nondu~lication standard. As we see 

it, and we explain this more fully in our comments, but 

basicall:i', what OAL is doing is trying to make our regulations 

less helpful and less understandable to taxpayers. And we don't 

think that that's good government that is going to help the state 

ur is going to help the taxpayers. We would feel that if you're 

going to have this nonduplication standard, whatever it is, and 

we don't think that OAL is properly interpreting a law as it's 

now written. If you read what is written there, they, I think, 

are going far beyond that. What we think is, that at least in 

the tax regulation area, there should be given some recognition 

to the fact that~. it may be helpful to a taxpayer to have in that 

regulat.icn some statement of the basic rule. And so duplication 

is not necessarily the great sin that some people seem to think. 

ASSEMBLYWOHAN ALLEN: Any further questions? Thank you 

very much. 

MR. OCHSNER: Thank you. 

ASSEMBLYWOMAN ALLEN: Our next witness is Harold Cribbs 

with the Fish and Game Commission. 
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MR. HAROLD Members of , I'm Hal 

s from the and Game Commission. I've been the 

We 

19 5 I ve 

so I'm 

s. 

I would point out that we're a 

50 a year and 

we , or 

1 

contact person 

with their 

active regulatory 

some 150 

We 

procedures in that we're mandated by the Fish and 

Game Code to annual review about 75 p~rcent of our regulations 

14. As a re of , we an opportunity for 

considerable 

OAL on a 

It so brings us into a very close 

basis. we have our mammal 

regulations in the spring and in the early August we adopt our 

gamebird, in late August our waterfowl, the fall, our sport 

So, on an annual s, we are to OAL with 

s. We have additional areas of responsibility in the 

area f co:mmerc some of are annual 

of AB 1111 fol very closely when 

was , was we were to the regulatory 

to private and businesses and that 

to of also make 

s, for 

mu .. I think I S 

one to at on that have been 
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• B 

a 

To 

ff. 

s 

not more 

sta f 

ssues 

31, 

OAL to 

so 

were 

OAL's 

to 

44 

s was 

s 

of 

, 

an excess 

un 

was 

's tenure. I 



ieve that it helped us 

would have been more helpful 

our 

of the packages submitted to OAL at 

known where we had faults, corrected 

forthright direction. And, when you 

expended, that was somewhat disheartening. 

But I think 

an expedient review 

so we have 

faults and moved in a 

of the time and effort 

As far as OAL standards are concerned, you are aware of 

broad criteria that's set forth. I do agree t it would be 

helpful if OAL were to adopt regulations that would clearly 

identify those specific standards expects us to adhere to. 

One of the problems that I'm sure you're aware of, however, is 

that legislative packages and court decisions, on an ongoing 

basis, change that review process and put new mandates, change 

mandates, under which we have to operate and which OAL must 

judge us by. And this has caused con ion and frustration on 

our part. About the time we get our people trained to prepare a 

document, we're back to the drawing boards redoing it again. 

I'm not even convinced with adoption of OAL 

regulations that all this confusion and frustration would be 

eliminated from the review process. It's been my experience that 

's somewhat difficult to get one, let alone two, three or 

sE:veral attorneys to agree on an issue. No offense, but we do 

have that problem and, I think, not only within the OAL but with 

attorneys coming to us and questioning our regulations. 

CHAiru1AN AREIAS: Mr. Cribbs, excuse me. That's been my 

experience too, incidentally. Because you were so good to 
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l>IJ:R CRIBBS: No 

all l 

:l-1R CRIBBS 

intc~re One, 

I've to 

is to 

to 

from to meet 

I rector Brewer 

those and we've 

Game we have a 

As 

Brewer 

, 

not 

11 

s 

ust 

s te 

s 

next 

anyone in 

, we 

with 

and s is 

sure 're 

One of the things 

of OAL, 

I mean 's one thing 

to 

, at 

aware 

out what they want 

a problem. And 

And if there 

us, 

with 

st address 

direction. 

of 

in Fish and 

to be dealt 

that Director 

wherewithal to 

are unique to Fish 

f ation or any 



0 

s we 

s. Some of 

of ten 

mean we 

statutes '\l.rere as to 

I I 

wi 

ust 

OAL. I' 

is 

CHJURMAN AREIAS: We are cons 

ourn are Consent Ca 

p.m . I'd to is 

Waste ement , as we as ~!essers 

Kenton , if 

cornr:tents Can 

d 

welcome s s. Mr. 

to Ms. Brewer to come We've 

MR I'm 

of waste Management I 

just a of 
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I'm 
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0 

waste 

But 

I 't 

one of 

t 

of a small 

sect I 

the 

for more. 

it almost 

in any 

of OAL is 

OAL, 

current 

ust want to make that 

1 s, whatever, 

has no 

i one committed to 

executive 

fter two years of 

to 

f forrna!lce-oriented, 

statute now ls for, 

11 re in our 

of also encouraged. 

to try 

over again. 

once. 

, you asked 

standards 

are 



to 

Act was 

consistent 

s 

So 

Some of points statutes 

set o 

1 to 

now. I 

come 

do not But what is 

of having a 

to statutes 

1, 

I have comments 

CHAIR~~N AREIAS: I'd 

our 

MR. CONHEIM: I' ta to 

CHAIRMAN AREIAS: Mr. Nus 

MR. TOM NUSSBAUM: 

I'm Tom Nus , General 1 
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7 

have 

6 0 

Just a 

comments 

s is 

sett 

statutes, 

s of 

f 

of time. If 

too 

law 

for statute. 

self, is too 

a lot of 

tatute 

, 

I 

no matter 

on 

It s amounts 

have to 

0 

So 

we regulate 

cts, we 

is wrong and a few 

es ly is that 

s of statutes 

each of those 

three times. 

a very short 

s body of law, it's far 

problem is that the 

I think it goes to the 

Law ought to be 

to be working with 

problem is 

is documentation 

I won't go 

a ition of an 

comment and objection, 

cormnent and objection made 

of letters that you 

a rulemaking file. 

agencies to almost 

s. 



comes 

I s 

st I can te 

a 11 

f 

to look at. 

ASSE~illLYMAN ISENBERG: 

t:.o 

MR. NUSSBAUM: I don't to 

answer to 

CHAIID-lAN AREIAS 

MR. NUSSBAUM: Yes, 

the of 

a 

Law. low , 

cons 

s ls 

CHAIRMAN AREIAS: 

o If 

wr 
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HERBERT 

of 

our 

Patrol and t 

1980. Our 

19 1, 

required. 

of our 

them. 

been 

has 

re 

for 

Jaw al 

re 

of 

f 

we 

of 

and has 

only area 

a total 

reason. 

come at 

OAL a new 30 

, cons 

Law 

we 

I 

We cone 

to 
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, representing the 

Department of the Highway 

Law has been cordial and 

of the office in July 

AB 1111 was completed in 

repeals being 

a sympathetic understanding 

with us in resolving 

any problem is that of 
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before the office 

this because upon 

the regulation again 

sts for withdrawal 

periods, and current 

following each 

in actually getting 
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Brewer? 

ten ca 

CHAIRMAN AREIAS 

Are 

MR 

Mr. 

CHAIRllAN 
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MR. 'V1RIGHT: Yes 

CHAIRMAN AREIAS: 

light in two 

MR. WRIGHT: 
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sonnel. We've 
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ss was, on 

But we encountered some 
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When, for 

and the 

s school board 

col sors all tell us 

to and manage the 

s of We think that their 

i such a 

, that and evaluation of a 
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requirement for necessity, for clarity? Right now, we can't 

that and so that way we would accomplish a double purpose of 

recommending legislation that needs changing and also being able 

to look at the underlying regulations. I could write that 

you in about 20 words if you'd like to carry it. 

CHAIRMAN AREIAS: I'd like to thank you. We'll give you 

another minute if you have anything else you'd like to add. 

MS. BREWER: Nothing except to thank the committee. I 

genuinely appreciate all the comments that have been made here 

today and your continuing interest. I'm looking forward to 

working with you and seeing you at our hearing. 

CHAIRiviAN AREIAS: I know at times it's difficult. 

There's been a lot of constructive criticism that has come forth 

and I hope you're taking it that way. It's a new agency. We've 

lived with it for a short time now and I think that the process 

has great potential. It needs to be streamlined a bit and we'll 

all work toward that end. Thank you. 

HS. BREWER: Thank you. 
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