Golden Gate University Law Review

Volume 11 | Issue 2 Article 3

January 1981

The Crime of Criminal Sentencing Based on
Rehabilitation

Louis R. Lopez

Follow this and additional works at: http://digitalcommons.law.ggu.edu/ggulrev
b Part of the Criminal Law Commons

Recommended Citation

Louis R. Lopez, The Crime of Criminal Sentencing Based on Rehabilitation, 11 Golden Gate U.L. Rev. (1981).
http://digitalcommons.law.ggu.edu/ggulrev/vol11/iss2/3

This Article is brought to you for free and open access by the Academic Journals at GGU Law Digital Commons. It has been accepted for inclusion in
Golden Gate University Law Review by an authorized administrator of GGU Law Digital Commons. For more information, please contact

jfischer@ggu.edu.


http://digitalcommons.law.ggu.edu/ggulrev?utm_source=digitalcommons.law.ggu.edu%2Fggulrev%2Fvol11%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.ggu.edu/ggulrev/vol11?utm_source=digitalcommons.law.ggu.edu%2Fggulrev%2Fvol11%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.ggu.edu/ggulrev/vol11/iss2?utm_source=digitalcommons.law.ggu.edu%2Fggulrev%2Fvol11%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.ggu.edu/ggulrev/vol11/iss2/3?utm_source=digitalcommons.law.ggu.edu%2Fggulrev%2Fvol11%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.ggu.edu/ggulrev?utm_source=digitalcommons.law.ggu.edu%2Fggulrev%2Fvol11%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/912?utm_source=digitalcommons.law.ggu.edu%2Fggulrev%2Fvol11%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:jfischer@ggu.edu

Lopez: Criminal Sentencing

THE CRIME OF CRIMINAL
SENTENCING BASED ON
REHABILITATION

Louis R. Lopez*

I. INTRODUCTION

In February, 1980, 33 convicts were killed at the New Mex-
ico State Prison near Santa Fe in one of the bloodiest and most
atrocious riots in American prison history.! There was no one
else killed apart from the convicts, and all of the dead were re-
portedly killed by other convicts. It was reported that some of
the victims were beheaded, while others were mutilated in other
ways or burned beyond recognition with a blow torch.? The ram-
page will probably set off another debate on prison reform
among lawyers, judges, and criminologists, as happened after At-
tica in 1971. This will unfortunately show convicts that the best
way to get attention paid to their problems is through violence.

A lively debate began in the late 1970’s on the topic of crim-
inal sentencing.® A major attack was launched on the indetermi-
nate sentence and its companion concepts of probation and pa-
role.* Changes in state law on indeterminate sentencing were

* Member of the State Bar of Texas; attended Stanford University; J.D., Syracuse
University, 1976. :

1. Williams, Kasindorf & Katel, The Killing Ground, NEwsweek, Feb. 18, 1980, at
66.

2. Id.

3. See, e.g., P. O’DonNELL, M. CHURGIN & D. Curtis, TOWARD A JUST AND EFFECTIVE
SeNTENCING SYSTEM (1977); REPORT OF THE TWENTIETH CENTURY Task Force oN CriMI-
NAL SENTENCING, FAIR AND CERTAIN PUNISHMENT (1976); E. VAN DEN HaaG, PuNISHING
CriMINALS (1975); J. WiLsoN, THINKING ABouT CRIME (1975); Cei, The Indeterminate
Sentence at the Crossroads, 3 NEw ENc. J. PrisoN L. 85 (1976); Radzinowicz & Hood,
Judicial Discretion and Sentencing Standaerds: Victorian Attempts to Solve a Peren-
nial Problem, 127 U. Pa. L. Rev. 1288 (1979); Symposium on Sentencing, (Pts. 1 & 2), 7
HorsTraA L. Rev. 1, 243 (1978-79); Zalman, The Rise and Fall of the Indeterminate Sen-
tence, (pts. 1 & 2), 24 WAYNE L. Rev. 45, 857 (1977-1978).

4. All of the books in note 3 supra questioned the indeterminate sentence. Some
articles doing the same are Bayley, Good Intentions Gone Awry: A Proposal For Funda-
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made,® but some writers rose to defend the indeterminate sen-
tence and its justification—the rehabilitative theory of punish-
ment.® It is not clear how long and intense the struggle will be
before the rehabilitative (a.k.a. reform, treatment) theory is put
to rest or at least put in proper perspective; it should exist not
as a basis for a sentencing plan but as an auxiliary and volunta-
rily administered method for helping prisoners to understand
themselves and modify their conduct.

The intention of this Article is to examine the inadequacy -
and lack of scientific development of the rehabilitative theory
which precludes its use as a rationale behind criminal sentenc-
ing. Institutional problems in its practical application will be ex-
amined, but most importantly, questions will be presented about
underlying flaws in the theory of how it is supposed to work
even under ideal institutional conditions.

There is an urgent need to carefully study other theories of
punishment in order to determine which ones are acceptable as
justifications for punishing wrongdoers. It will serve no purpose
to abandon the rehabilitative theory if it is thoughtlessly re-
placed by a theory which is equally, if not more, objectionable.
There are those who would maintain that every different puni-
tive philosophy can be satisfied by a single sentencing scheme,
but this is difficult to accomplish, especially in view of the fact
that philosophers often see those justifications which are op-
posed to their own view as unjust or immoral.’

mental Change in Criminal Sentencing, 51 Wasn. L. REv. 529 (1976); Fogel, Justice,
Not Therapy: A New Mission for Corrections, 62 JupicATURE 372 (1979); Weinstein,
Sentence Without a Period . . . The Paradox of Criminal Sentences, 32 Mo. B.J. 490
(1976).

5. See, e.g., CaL. PENAL Copk § 1170 (West Supp. 1980) (specifies determinate
sentences with three permissible sentences for each violation); 1977 N.M. Laws, ch. 216
(institutes definite sentencing from range of permissible sentences and abolishes parole
board discretion); Or. REV. STAT. §§ 161.535, 161.555, 161.605, 161.615 (1977) (classifies
offenses and permissible sentences).

6. Legislation to Revise and Recodify Federal Criminal Laws: Hearings on H. R.
6869 Before the Subcommittee on Criminal Justice of the Committee on the Judiciary,
United States House of Representatives, 95th Cong., 2d Sess., pts. 1-3, at 2389-90 (1978)
(statement of Chief Judge David Bazelon) [hereinafter cited as Hearings on H. R. 6869];
A. SmitH & L. BERLIN, INTRODUCTION TO PROBATION AND PAROLE 254-261 (2d ed. 1979);
Reid, Rebuttal to the Attack on the Indeterminate Sentence, 51 WasH. L. Rev. 565
(1976); Stiirup, Indeterminacy as Individualization, 14 San Dieco L. Rev. 1039 (1977).

7. “[t]he traditional aims of retribution, rehabilitation, deterrence, and social de-"
fense are mutually contradictory at several junctures in logic, criminal procedure, and
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The common philosophical justifications for the institution
of punishment are the following:

(1) Retribution—punishment is justified

merely because the offender has committed a
. wrong.

(2) Deterrence—punishment is justified in

order to deter the offender from committing

further crimes in the future and to deter

other members of society in general.

(3) Rehabilitation—the offender needs to

be rehabilitated so that he will behave in a

socially acceptable manner.®

(4) Incapacitation—justifies the incarcera-

tion of the offender for the protection of

society.®

(6) Condemnation—the infliction of punish-

ment upon the guilty person is the symbolic

condemnation by society of the individual.*®

Some have apparently assumed that retribution’s “eye for an
eye” prescription is the only other alternative to rehabilitation.
This is a dangerous reversion to primitive ideas and can be used

prison technique—nof to mention human psychology.” CONTEMPORARY PUNISHMENT:
ViEwS, EXPLANATIONS, AND JUSTIFICATIONS 231 (R. Gerber & D. McAnany eds. 1972)
[hereinafter cited as CONTEMPORARY PUNISHMENT]. Yet the proposed new Federal crimi-
nal code attempts to satisfy all of these objectives and more. Criminal Code Reform Act
of 1979, S. 1722, 96th Cong., 1st Sess. §§ 101(b) and 2003(a)(2). It also appears that
rehabilitation crept back in after previous bills and was given full status as a sentencing
goal. §§ 101(b){4) and 2003(a)(2)(D). In § 2003(a)(2)(D) the imposition of a sentence is
strangely justified if there is a need to provide “the defendant with needed educational
or vocational training, medical care, or other correctional treatment in the most effective
manner.”

The Criminal Code Reform Act of 1979, known as H.R. 6915 in the House of Repre-
sentatives, never won floor consideration in either house of the 96th Congress. 38 Cone.
Q. WeekLY RerorT 3503 (1980).

8. See generally CONTEMPORARY PUNISHMENT, supra note 7; T. HONDERICH, PuNIsSH-
MENT, ITs SurPOSED JUSTIFICATIONS (1970); PHILOSOPHICAL PERSPECTIVES ON PUNISHMENT
(G. Ezorsky ed. 1972); THEoORIES oF PuNisHMENT (S. Grupp ed. 1971); Benn, Punishment,
7 ENcyc. oF PHILosoPHY 29 (1967).

9. See CoNTEMPORARY PUNISHMENT, supra note 7 at 129-174.

10. “What distinguishes a criminal from a civil sanction and all that distinguishes it,
it is ventured, is the judgment of community condemnation which accompanies and jus-
tifies its imposition.” Hart, The Aims of the Criminal Law, 23 LAw & CoNTEMP. ProB.
401, 404 (1958). See also Hearings on H. R. 6869, supra note 6, at 1333 (testimony of
Andrew von Hirsch); Feinberg, The Expressive Function of Punishment, 49 THE MONIST
397 (1965); Gusfield, On Legislative Morals: The Symbolic Process of Designating Devi-
ance, 56 Carir. L. Rev. 54 (1968).

Published by GGU Law Digital Commons, 1981



Golden Gate University Law Review, Vol. 11, Iss. 2 [1981], Art. 3

536 GOLDEN GATE UNIVERSITY LAW REVIEW [Vol. 11:533

to justify long sentences which are questionable in effective-
ness.'’ Unfortunately, some legislators have probably seen the
rejection of rehabilitation as a call for long sentences as well as
harsh or indifferent treatment. In New Mexico this growing
hard-line attitude may have significantly contributed to the
Santa Fe riot.

The New Mexico prison facility was designed to hold a max-
imum of 800 prisoners, but it contained 1136 at the time of the
riot.’> On July 1, 1979, New Mexico had abandoned indetermi-
nate sentences in favor of a system of definite sentencing,’® but
the purpose of the change was in reality to require longer peri-
ods of incarceration.’* Apparently the change was made without
accompanying provision for the construction of adequate facili-
ties to hold the additional population to be expected from more
severe sentences. The overcrowding actually arose out of the old,
supposedly more lenient system of indeterminate sentencing,
but indifference to these conditions was probably facilitated by
the increasing emphasis on retribution. Overcrowding in prisons
is not a problem unique to New Mexico. It was claimed in early
1980 that throughout the United States 456% of all inmates lived

11. The United States has the highest percentage of total population confined in
prisons (compared to Buropean countries) and sentences for equivalent crimes that are
several times longer. Hearings on H.R. 6869, supra note 6, at 1743 (statement of Milton
Rector). .

Studies reveal that the severity of the punishment actually increases the probability
of recidivism. Antunes & Hunt, The Deterrent Impact of Criminal Sanctions: Some Im-
plications for Criminal Justice Policy, 57 4. Urs. L. 145, 156 (1973). In their own analy-
sis of findings, the authors concluded that the certainty of punishment is more effective
than severity in reducing crime rates. Severity alone is not associated with lower crime
rates. Id. at 151. See generally J. ANDENAES, PUNISHMENT AND DETERRENCE (1974); F.
ZIMRING & G. HAWKINS, DETERRENCE (1973).

For legal and philosophical articles and books discussing the subject of retribution
see J. KLEINIG, PUNISHMENT AND DEsSErT (1973); N. MoRrris, THE FUTURE OF IMPRISON-
MENT (1974); A. VoN HirscH, Doing JusTticE: THE CHoOICE OF PUNISHMENTS 45-55, 66-76
(1976); Armstrong, The Retributivist Hits Back, 70 Minp 471 (1961); Clear, Correctional
Policy, Neo-Retributionism, and the Determinate Sentence, 4 Just. Sys. J. 26 (1978);
Finnis, The Restoration of Retribution, 32 AnaLysis 131 (1971); Gardner, Renaissance
on Retribution: An Examination of [A. vor Hirsch’s] Doing JusTIcE, 1976 Wis. L. REv.
781 (1976); Klein, Revitalizing Restitution: Flogging a Horse That May Have Been
Killed for Just Cause, 20 CriM. L.Q. 383 (1978); Kleinig, The Concept of Desert, 8 Am.
PriLosorricar Q. 71 (1971); Mundle, Punishment and Desert, 4 PHILOSOPHICAL Q. 216
(1954).

12. Williams, Kasindorf and Katel, supra note 1, at 66.

13, 1977 N.M. Laws, Ch. 216 § 19.

14. Note, Definite Sentencing in New Mexico: The 1977 Criminal Sentencing Act,
9 N.M. L. Rev. 131, 182 (1979).
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in overcrowded conditions.®

II. HISTORICAL DEVELOPMENT

The historical movement toward rehabilitative sentencing
theory and practice was with various exceptions a gradual move
toward greater compagsion and humanitarianism. Unfortunately,
although the rationale behind the design of a statutory sentenc-
ing scheme can be fraught with good intentions, the actual re-
sults can prove to be devastatingly harmful and unnecessarily
cruel. Originally, punishment was in the hands of individuals,
families, and social groups who took it upon themselves to gain
restitution or wreak vengeance upon the wrongdoer. Eventually,
such a state of affairs was deemed undesirable and government
stepped in*® to impose social order through law.'” For many cen-
turies and until comparatively recent times, punishments were
to a great degree corporal'® and capital punishment was widely

15. NEwsweek, Feb. 18, 1980, at 68. In 1977 the problem was pointed out in The
Problem of Prison Overcrowding and Its Impact on the Criminal Justice System, Hear-
ings Before the Subcommittee on Penitentiaries and Corrections of the Senate Comm.
on the Judiciary, 95th Cong., 1st Sess. 1 (1978). The report of the hearings stated “the
Federal prison system is 28 percent over capacity nationally and, on the average, State
prisons are 11 percent over capacity.” Id. The reason is not clear for the discrepancy
between the 1977 Senate hearing figures and the 1980 Newsweek percentage, but it is
possible that the degree of overcrowding increased that much during the three-year
interval.

16. [G]overnment concern with punishing persons who commit

crimes developed primarily to replace private vengeance-seek-
ing by the victims and their kin. [I]Jt seems well established
that penal activity is a prerequisite to . . . other functions by
government and religious institutions; when there is no penal
program, the regulation of society by church or state is contin-
ually subject to restriction by the anarchy of private feuding
among offenders and victims.
Glaser, Penology, 11 INT’L Encyc. Soc. ScieNces 513-14 (1968).

17. This is an important fact that should be pointed out to those who take the ex-
treme position that society would in the end be better off if legal sanctions were totally
abolished. This is based on the contention that criminals are not deterred in any case,
and that those who are law-abiding would remain so regardless of the threat of imprison-
ment or other legal sanctions. Unfortunately, such a state of affairs could result in having
people take restrictive measures on their own against those offenders who would fail to
be restrained by their own moral inhibitions. This retaliation would not necessarily be
motivated by a desire for vengeance but could easily be occasioned by a belief in the
deterrent value of retaliation or by the simple need for self-defensive measures.

18. See W. ANDREWS, OLD-TIME PunisuMeNTS (1970) for descriptions of such puni-
tive instruments as the ducking stool, pillory, finger pillory, stocks, whipping, repentance
stool, etc. See generally G. NEwMAN, THE PUNISHMENT RESPONSE (1978); D. ROTHMAN,
THE DISCOVERY OF THE AsyLum (1971).
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used.®

The beginning of modern penology is often traced back to
1764, the year in which Cesare Beccaria wrote his Essay on
Crimes and Punishments.?® Beccaria urged that punishments
should be calculated to inflict no more pain than necessary to
counterbalance the pleasure that might be gained from the com-
mission of an offense by a wrongdoer. Beccaria’s method was a
utilitarian approach which soon became accepted throughout
most of Europe. The approach has come to be called “classical”
criminal law and is essentially deterrence theory.

Around the time of the American Revolution, the Quakers
in Pennsylvania came up with a novel approach to imprison-
ment.”? The Quakers saw prison as an opportunity for convicts
to engage in penitent thought and devised prison construction
which provided separate cells for each offender. Bibles and reli-
gious tracts were provided for each cell and little or no work was
required. The penitentiary system spread rapidly and became
the predominant scheme in continental Europe during the nine-
teenth and twentieth centuries. An advantage that has been
claimed for the penitentiary system is that it provides for mini-
mal communication between inmates which in turn prevents the
further learning of criminal behavior.2?

19. “[i]t was the commercial and industrial development to a ‘modern’ England that
expanded the death penalty until hundreds of petty acts were punishable by death.
Group hangings were conducted for the edification of the public, which in the main re-
garded them as boisterous entertainments.” S. RuBiN, LAw oF CRIMINAL CORRECTION 21
(2d ed. 1973). See also L. Rapzinowicz, A HisTory oF EncrLisH CRIMINAL Law anp ITs
ADMINISTRATION FROM 1750 (1948).

In the colony of Massachusetts in the 1640’s, there was a strong religious basis for
capital punishment. “[Bliblical authority was cited for” fifteen capital crimes including
idolatry, witcheraft, blasphemy, homosexuality and false witness, W. Bowers, ExEcu-
TI0NS IN AMERICA 167 (1974). “Ironically, the wide-spread adoption and use of capital
punishment in the Western World came with the ascendancy of Christendom in the
Middle Ages,” id. at 166. In 19th century America, there was an expansion of the capital
penalty which paralleled the similar increase that took place in England and which was
associated with the institution of slavery. Capital crimes in slave states included such
acts as slave stealing, concealing a slave with intent to free him, and circulating seditious
literature among slaves (second conviction). Id. at 172-73. See generally J. LAURENCE, A
History or CapiTAL PunNIiSHMENT (1960).

20. C. Beccaria, ON CRIMES AND PUNISHMENTS (1963).

21. See S. RuBiN, supra note 19, at 27-30; D. RotumaN, THE INvENTION OF THE
PeENITENTIARY (1967).

22. This accords with Edwin H. Sutherland’s theory of differential association. See
E. SuTHERLAND & D. CrEsSEY, PRINCIPLES OF CRIMINOLOGY 77-97 (10th ed. 1978). Suther-
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The “reformatory” movement flourished in the latter part
of the nineteenth century. The “mark” system gained popularity
and was the precursor of today’s “good time.”*®* The mark sys-
tem awarded inmates numerical credits for each period of good
behavior and subtracted these credits or “marks” for miscon-
duct. Eventually, the second quarter of the twentieth century
saw greater emphasis on “individualized treatment.” This devel-
opment paralleled .and was bolstered by the increased use of
probation and parole.?* Historically, it appears that the policy
regarding penal institutions moved gradually from one charac-
terized by vengeance, harshness, violence, and insensitivity to
the individual, to one which was supposedly more humanitarian
and more concerned with underlying psychological motivations
causing criminal behavior and with the changing of those moti-
vations. Yet, in spite of this seeming progress, problems and ir-
regularities in penal statutes and prison conditions are too often
seen.

III. PROBLEMS WITH REHABILITATIVE PRACTICE
A. SENTENCING AGONY

Under the rehabilitative theory judicial discretion has been
quite broad, based on the idea that the punishment should fit
the criminal and not the crime. Sentencing should be “individu-
alized” depending upon such factors as the particular circum-
stances of the crime, the prisoner’s previous criminal record, and
the chances that another crime will be committed. Conse-
quently, the judge must have a great deal of discretion in order
to treat offenders on a more individual basis. Unhappily, this
automatically leaves the door wide open for disparity.

land hypothesized that criminal behavior was learned as the result of process of associa-
tion with criminal behavior patterns. This learned behavior predominated over the hab-
its learned from association with lawful behavior patterns.

In the United States the penitentiary system did not become as widespread, Glaser,
supre note 16, at 515. Instead the Auburn system came to prevail. It employed solitary
confinement at night but required congregate work in the daytime. It also became known
for the striped suit. Id, See E. SuTHERLAND & D. Cressey, CrimMiNoLOGY 487 (8th ed.
1970).

23. The reformatory movement borrowed the idea of the mark system from a penal
colony in Australia which was under the direction of Alexander Maconochie, an imagina-
tive innovator. Glaser, supra note 16, at 515. The reformatory movement emphasized
education and vocational training and is generally considered to have begun in the
United States at the Elmira Reformatory in New York. Id.

24. See Glaser, supra note 16, at 514-15.
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First, what is known as a presentence report contains crite-
ria which often facilitate disparity in sentencing. A presentence
report, written after a background investigation of the offender
has been made, is supposed to aid the sentencing judge in mak-
ing a proper decision. Unfortunately, such a report is difficult to
compile and time-consuming.?®* Consequently, the judge does not
necessarily get a truly accurate picture of the convict’s back-
ground and personality. But, even assuming a perfectly accurate
report, the criteria upon which the judge evaluates the offender .
unintentionally, but inevitably, provide for discriminatory treat-
ment against certain social classes. The Task Force Report: Cor-
rections lists basic criterla which are usually dealt with in
presentence reports: “A fully developed presentence investiga-
tion usually includes, among other items, an analysis of the of-
fender’s motivations, his identification with delinquent values,
and his residential, educational, employment, and emotional
history.”2¢

In comparing a white-collar criminal or a middle-class sub-
urbanite drug dealer with someone from the ghetto accused of
burglary, a judge would probably determine that the latter
would require the longer confinement.?” Such an evaluation
would be quite reasonable since it is well known that delinquent
values are learned through association with those who hold such
values,?® and it is also a long-held belief that criminal values and
behavior (at least the kind for which people are sent to prison)
are more prevalent in economically deprived, central-city areas®®
than in the suburbs. Furthermore, it is much more likely that
those coming from the suburbs will have the educational back-
ground that will make them more attractive in the job market,
thus giving them the opportunity to gain employment which is

25. President’s Commission on Law Enforcement and Administration of Justice,
Task Force Report: Corrections 18 (1967) [hereinafter cited as Task Force Report:
Corrections].

26. Id.

27. S. RuUBIN, supra note 19, at 763.

28. E. SutHERLAND & D. CrESsEY (8th ed.), supra note 22, at 83.

29. Task Force Report: Carrections, supra note 25, at 2. The Commission was ap-
pointed by President Johnson in 1965 to investigate the problems and causes of crime, It
consisted of 19 commissioners aided by numerous staff members, consultants and advis-
ers. It held hundreds of meetings, interviewed thousands and came out with several pub-
lications, R. Quinney, CRiMINOLOGY 267 (1975). The commissioners were law enforcement
officials, judges, lawyers, law professors, and other professionals. Id.
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looked upon favorably by the courts. In addition, statistics show
that people with less education tend to be convicted for a much
greater proportion of crimes.®® Given these criteria for deciding
on the appropriate sentence, is there any wonder that one often
hears charges of discrimination against the poor and minorities?
As the Attica Commission observed: “Many blacks . . . believe
there is a double standard of justice and protection for blacks
and whites. There are similar inequities between rich and
poor.”3! )

The indeterminate sentence has by its very nature allowed
for disparity in sentencing. There are several forms of indetermi-
nate sentences, but the most common source of indeterminacy
comes from the parole system, in which a convict is eligible for
parole after one-third of the sentence pronounced by the judge
has expired.®? Release may occur at any time between the first
day of eligibility and completion of sentence. There is also room
for unequal sentences in that the judge will have a range of
sentences to choose from, including a suspended sentence and
probation.®® The indeterminate sentence has been a big cause of
consternation for prisoners. “Inmates have always detested the
indeterminate sentence and have preferred fixed sentences and
‘good time’ laws.”3*

There were numerous studies in the 1970’s showing the
common existence of sentencing disparity.*®* However, the prob-

30. Task Force Report: Corrections, supra note 25, at 2. It was widely known long
before this Task Force Report was released that those with low education and those from
economically deprived areas tended to show up more often on prison rolls than these
with more education and from more prosperous neighborhoods.

31. Attica: The Official Report of the New York State Special Commission 29
(1972) [hereinafter cited as Aftica]. The Attica Commission was appointed by Governor
Nelson Rockefeller to investigate the New York prison system in general and in particu-
Iar the Attica prison insurrection of September, 1971 which left 43 people dead when
state troopers moved in with rifles to retake control of the prison. Like the President’s
Commission, it was composed of government officials and prominent professionals.

32. An example of this has until now been found in the Federal statutes, 18 U.S.C.
§ 4205(a) (1976).

33. 18 U.S.C. § 3651 (1972). In Texas it is provided that for a first degree felony a
sentence may be imposed “for life or for any term of not more than 99 years or less than
5 years.” TeEx. PENAL CopE AnN. tit. 3, § 12.32(a) (Vernon Supp. 1980-1981).

34. Martinson, The Paradox of Prison Reform, in PHILOSOPHICAL PERSPECTIVES ON
PunisaMENT 301, 320 (G. Ezorsky ed. 1972). See D. LipToN, R. MARTINSON & J. WILKS,
THe ErrFeCTIVENESS OF CORRECTIONAL TREATMENT (1975).

35. See, e.g., A. PARTRIDGE & W. ELDRIDGE, THE SECOND CIRCUIT SENTENCING STUDY,
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lem was not as new as might have been thought. Widespread
disparity in sentencing had long before been pointed out.3®
There has been considerable recent discussion of the statistics
showing the problem, and more of it is not necessary here except
for a couple of examples. In a 1972 study of federal courts, six of
the twenty-one districts studied sent those convicted of burglary
to prison, while two districts placed those convicted of the same
crime on probation.®” With regard to homicide and assault, all
those convicted in the Northern District of New York were
placed on probation, but none were placed on probation in the
Northern District of Texas and in the Western District of Mis-

A RePORT TO THE JUDGES OF THE SEcOND CIrculT (1974); L. WiLkins, D. GOTTFREDSON, dJ.
CALPIN, & A. GELMAN, SENTENCING GUIDELINES: STRUCTURING JUDICIAL DiscrReTIiON (1978)
(study of Colorado and Vermont); Diamond & Zeisel, Sentencing Councils: A Study of
Sentence Disparity and its Reduction, 43 U. Cu1. L. Rev. 109 (1975) (study of Northern
District of Illinois and Eastern District of New York); Seymour, 1972 Sentencing Study
for the Southern District of New York, 456 N.Y.S. B.J. 163 (1973), reprinted in 119
Cona. Rec. 6060 (1973).

36. It was stated in President’s Commission on Law and Administration of Justice,
Task Force Report: The Courts 23 (1967) [hereinafter cited as Task Force Report: The
Courtsl; “The existence of disparity has been amply demonstrated by many studies. It is
a pervasive problem in almost all jurisdictions.” The Report went on to cite studies of
disparity as well as the extremely uneven results of questionnaires given to judges by the
Federal Institute on the Disparity of Sentences. Id. The problem of severity of sentences,
especially as compared to European countries, was discussed in A.B.A. Project on Mini-
mum Standards for Criminal Justice, Standards Relating to Sentencing Alterratives
and Procedures 56-57 (1967). See also Bennett, Countdown for Judicial Sentencing, in
Or Prisons anp JusTiCE, S. Doc. No. 70, 88th Cong., 2d Sess. 328 (1964); Gaudet, Harris
& St. John, Individual Differences in the Sentencing Tendencies of Judges, 23 J. CRIM.
L.C. & P.S. 811 (1933); McGuire & Holtzoff, The Problem of Sentence in the Criminal
Law, 20 B.U. L. Rev. 423 (1940). In Countdown for Judicial Sentencing, supra, James
V. Bennett, former Director of the Federal Bureau of Prisons, commented at 331:

Take, for example, the cases of two men we received last
spring. The first man had been convicted of cashing a check
for $58.40. He was out of work at the time of his offense, and
when his wife became ill and he needed meney for rent, food,
and doctor bills, he became the victim of temptation. He had
no prior criminal record. The other man cashed a check for
$35.20. He was also out out work and his wife had left him for
another man. His prior record consisted of a drunk charge and
a nonsupport charge. Our examination of these two cases indi-
cated no significant differences for sentencing purposes. But
they appeared before different judges and the first man re-
ceived 15 years in prison and the second man 30 days.
These are not cases picked out of thin air.

37. Administrative Office of the United States Courts, Federal Offenders in United
States District Court, App. Table X-4 (1972), reprinted in Kennedy, Toward a New
System of Criminal Sentencing: Law with Order, 16 AMm. CriM. L. Rev. 353, 363 (1979).
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souri.®® The flexibility given the judge for accomplishing the ob-
jective of individualized rehabilitation unwittingly gives judges
wide room to express their own prejudices and predilections,
quite apart from considerations related to rehabilitation.?®

A few states have revised their statutes to get away from
indeterminacy and rehabilitative practice.*® The proposed new
federal criminal code tries to accomplish this through sentencing
guidelines established through a sentencing commission*' and
the appellate review of sentences.** These changes go a long way,
but there probably is still too much room for sentencing injus-
tice due to the retention of some variability, supposedly in order
to be able to take account of aggravating and mitigating circum-
stances.*® Some have also supported the retention of some flex-
ibility, based not on rehabilitative considerations but on the per-
ceived need that each individual be judged according to all the
circumstances surrounding the particular case.** Thus “individu-
alized treatment” gives way to “individualized justice.” Such an
approach naively assumes the omniscient, God-like ability of
judges to prescribe the exact amount of punishment that is cor-
rect in each and every case. Whether variability is maintained
under the guise of rehabilitation or individualized justice, the
problem remains that prisoners may compare different sentences
for the same crime and possibly find no justification for the dif-
ference. Even if the judge’s decision is perfectly correct, the per-
ception of inequality will very likely produce bitter anger and

38. Id.

39. For some examples of judges’ bias see W. GAYLIN, PARTIAL JusTICE: A STUDY OF
Bias 1N SENTENCING (1974); Bennett, The Sentence—Its Relation to Crime and Rehabil-
itation, in Or PRISONS AND JUSTICE, supra note 36, at 307 (1964); Ausitin & Williams, A
Survey of Judges’ Responses to Simulated Legal Cases: Research Note on Sentencing
Disparity, 68 J. Cemx L. & C. 306 (1977).

40. See, e.g., CaL. PENAL CoDE § 1170 (West Supp. 1980); 1977 N.M. Laws, ch. 216;
Or. Rev. Star. §§ 161,535, 161.555, 161.605, 161.615 (1977).

41. Criminal Code Reform Act of 1979, S. 1722, 96th Cong., 1st Sess. § 991 (1979)
(amendment to Title 28).

42, Id. at § 3725.

43. See generally id. at § 994 (c¢) (amendment to Title 28). This flexibility has been
questioned because the sentencing guidelines could turn out to be confusing. The best
way to eliminate disparity would be to require determinate sentences, after consideration
of alternative sanctions. Hearings on H. R. 6869, supra note 6, at 1902 (statement of
Alvin Bronstein, ACLU Prison Law Project).

44, Hearings on H. R. 6869, supra note 6, at 2389-90 (testimony of David Bazelon).
See also Bazelon, Criminals Are the Final Result of “Our Failing Social Justice Sys-
tem,” CENTER MAGAZINE, July/August, 1977, at 28.
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disrespect for the law.*®

The pronouncements of the early proponents of the indeter-
minate sentence were full of concern for the reformation of
criminals,*® but the benefits of better inmate control and longer
sentences were also perceived.*” A speaker at the 1870 Prison
Congress pointed out that “[r]eformation is the work of time;
and a benevolent regard to the good of the criminal himself, as
well as to the protection of society, requires that his sentence be
long enough for reformatory processes to take effect.”*® At the
1930 Prison Congress the New York Commissioner of Correc-
tions observed:

[The prisoner’s] knowledge that he may be re-
strained only for a definite period is in many in-
stances the rock on which our plans split. “The
judge gave me ten years. I can do that standing
on my head,” a prisoner once said to me. But if
the judge had been able to say not less than ten
years and as much longer as seems necessary, we
should have witnessed a different reaction on his
part.®®

It was well known in the beginning of the rehabilitation era
that the indeterminate sentence helped to increase the average
length of time served.®® This does not seem to have changed in
more recent years. Sol Rubin, former counsel for the National
Council on Crime and Delinquency, wrote “[T]his ‘treatment’
idea, indeterminate sentences, has had its principal effect [in]
increasing terms of imprisonment.”®® If has been pointed out

45. “Unjustified disparity adversely affects correctional administration. Prisoners
compare their sentences, and a prisoner who is given cause to believe that he is the
victim of a judge’s prejudice often is a hostile inmate, resistant to correctional treatment
as well as discipline.” Task Force Report: The Courts, supra note 36, at 23.

46. For instance, Zebulon Brockway, warden of the Elmira Reformatory in New
York, spoke in favor of the indeterminate sentence at the 1870 Prison Congress: “Let
prisons and prison systems be lighted by this law of love. Let us leave, for the present,
the thought of inflicting punishment upon prisoners to satisfy so-called justice, and turn

* toward the . . . protection of society by the prevention of crime, and reformation of
criminals.” J. MiTroRD, KIND AND UsuAL PunisHMENT 79 (1973) (citing AMERICAN COR-
RECTIONAL ASSOCIATION, CONGRESS OF CORRECTIONS PROCEEDINGS 6 (1870)).

47. J. MiTrorp, id., at 81-83.

48. Id. at 83-84.

49. Id. at 82.

50, Id. at 84 (citing 1915 study).

51. Rubin, The Concept of Treatment in the Criminal Lew, 21 S.CL. Rev. 3, 5
(1968).
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that emphasis on individualization through indeterminate
sentences has not only increased the average sentence imposed,
but also the average length of time actually served.®? Of course,
such a trend may at least be partly explainable on the basis of
various social factors; however, it probably also indicates two
things— that long incarceration is overlooked because it is sup-
posedly done for benevolent purposes, and that the concept of
rehabilitation has not worked.

B. PAROLE ANXIETY

Courts have generally given a great deal of freedom to pa-
role boards in that parole board decisions are not reviewable,
and board members are not always obligated to give the inmate
candidates reasons for their decisions.’® Naturally, much room is

52. After studying findings by the Federal Bureau of Prisons, George Dix stated,
“The proposition that emphasis on individualization causes longer actual incarceration
as well as longer potential incarceration finds some support in a comparison of definite
and indeterminate sentencing practices.” Dix, Judicial Review of Sentences: Implica-
tions for Individual Disposition, 1963 L. & Soc. ORbp. 369, 413 (1969). Maryland’s indefi-
nite confinement of one of its “defective delinquents” was challenged in McNeil v. Direc-
tor, Patuxent Institution, 407 U.S. 245 (1972). The Supreme Court refused to allow
continued confinement of the plaintiff-inmate after he had served the five-year sentence
which had been given by the sentencing court. McNeil was being detained because he
had refused to talk to psychologists and thus made it impossible for them to evaluate his
condition. In a concurring opinion, Justice Douglas cited statistics showing “that 20% of
Patuxent inmates at that time were serving beyond their expired sentences and of those
paroled between 1955 and 1965, 46% had served beyond their expired sentences.” 407
U.S. at 257. See Carney, Indeterminate Sentence at Patuxent, 20 CRIME & DELINQUENCY
135 (1974). David Gilman, counsel for the National Committee on Crime and Delin-
quency, concluded:

The indeterminate sentence is widely—and mistak-
enly—regarded as a means for reforming deviant behavior by
individualizing the rehabilitative process. In theory, its prom-
ise of possible early release is supposed to act on the sen-
tenced inmate as an incentive to reform; in practice, it has de-
based both the “rehabilitative ideal” and the prisoners
subjected to the process.
Gilman, Developments in Correctional Law, 20 CrIME & DELINQUENCY 169, 178 (1974).

. 53, The President’s Commission On Law Enforcement and Administration of Jus-
tice, The Challenge of Crime in a Free Society 12 (1967) [hereinafter cited as The Chal-
lenge of Crime in a Free Society]:

Except for sentencing, no decision in the criminal process has
more impact on the convicted offender than the parole deci-
sion, which determines how much of his maximum sentence a
prisoner may serve. This again is an invisible administrative
decision that is seldom open to attack or subject to review. It
is made by parole members who are often political appointees.
Many are skilled and conscientious, but they generally are
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left for arbitrariness and unequal treatment of the inmates.** In-
mates easily perceive such practices and understandably become
resentful about continued confinement and the bizarre proce-
dures involved in gaining freedom.®® To be sure, most board
members perform their work conscientiously and do a good job,
considering the problems concerning the judgment of prisoner
attitudes, and predictions about the possibility of future crimi-
nal behavior.®® .

But one would naturally expect that most parole board
members would be mental health professionals—psychiatrists,
psychologists, social scientists—who ‘would have a definite ex-
pertise in assessing a criminal’s attitude change, and who could
accurately predict future criminal behavior in each individual.
Instead, one usually finds the parole board largely composed of
political appointees®” formerly connected with law enforcement

able to spend no more than a few minutes on a case. Parole
decisions that are made in haste and on the basis of insuffi-
cient information, in the absence of parole machinery that can
provide good supervision, are necessarily imperfect decisions.
And since there is virtually no appeal from them, they can be
made arbitrarily or discriminatorily.

54. The actual procedures involved in reviewing a potential parolee’s record are dis-
cussed in Attica, supra note 31, at 96:

The average time of the hearing, including time for reading
the inmate’s file and deliberation among the three Commis-
sioners present is 5.9 minutes. The parole folder may have as
many as 150 pages of reports on the inmate. The Commission
went on to describe that two of the board members may be
reading the next inmate’s file while the inmate presently
before the board is being interviewed. The questions that are
asked are often superficial. The inmate is often left with the
feeling that his case was not given due consideration after
years of waiting.

55. “Far from instilling confidence in the Parole Board’s sense of justice, the ex-
isting procedure merely confirms to inmates, including those receiving favorable deci-
sions, that the system is indeed capricious and demeaning.” Id. at 98.

56. Yet, reviewing the U.S. Board of Parole, Kenneth Culp Davis, a noted observer
of administrative agencies, had this to say: “The performance of the Parole Board seems
on the whole about as low in quality as anything I have seen in the federal government.”
K. Davis, DISCRETIONARY JUSTICE 133 (1969).

57. The Challenge of Crime in a Free Society, supra note 53, at 12. This does not
seem to have changed much since the late 1960%. In California the nine member Board
of Prison Terms is appointed totally by the Governor with the advice and consent of the
Senate, CaL. PENAL CobE § 5705 (West Supp. 1980).

It was the British who first originated a parole system in the mid-1800’s, Glaser,
supra note 16, at 519, A prisoner who had behaved well was released near the end of his
sentence so long as he did not get into any trouble with the law. The system was called
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as prosecutors, prison officials, and policemen. In California in
the early 1970’s there was one dentist on the Adult Authority,
which was consequently labelled by the prisoners “eight cops
and a dentist.”"®

Participation in institutional programs looks favorable on
an inmate’s record when it comes time to go before the parole
board. It is a favorable comment upon the prisoner if it is shown
that he has worked continuously in prison jobs, that he has
taken school courses, that he has participated in therapy groups,
and that generally his attitude has steadily improved since en-
tering prison.®® Robert Martinson, a sociologist, made some in-
teresting observations of prisoner responses to institutional pro-
grams. He noted what happened when prisoners eventually
realized that they would have to go before the parole board:

This naturally led to second-guessing ‘“the
board.” In California, one formula—believed to
be foolproof by its inmate adherents—prescribed
a short period of intense “messing up” on first en-
tering prison followed by a mixture of one-half
group therapy and one-half vocational training

conditional release on licence and required that the released prisoner report regularly to
the nearest police station. In the United States this system was named parole (meaning
word in French) because the prisoner was presumably set free on his word of honor not
to create mischief if released. It was first instituted at the Elmira Reformatory in 1877.

58. J. MITFORD, supra note 46, at 86. Some effort has been made by the California
legislature to seek a more diversified composition of the Board of Prison Terms (the
parole board has been renamed twice since it was called the Adult Authority). The stat-
ute providing for the appointment of the nine members provides that the board “shall
reflect as nearly as possible a cross section of the racial, sexual, economic, and geographic
features of the population of the state,” CaL. PeNaAL Cobe § 5075 (West Supp. 1980). It
has to be pointed out that while this guideline makes it less likely that the board would
be dominated by law enforcement officials, it is far from being a guarantee against that
result.

The California law requires that the three-member county boards of parole commis-
sioners be constituted as follows: “(1) [s]heriff or in a county with a department of cor-
rections, the director of such department, (2) the probation officer, and (3) a member not
a public official to be selected by the presiding judge, if any, or, if none, by the senior
judge. . . .”” CAL. PENAL CoDE § 3075 (West Supp. 1979). Clearly with such a configura-
tion in the membership, the law enforcement professionals have a balance of power. The
county boards are free to make their own rules, Car. PENAL CobE § 3076(a) (West Supp.
1979). The Board of Prison Terms is also allowed to promulgate its own rules and regula-
tions but must follow certain guidelines, Car.. PENAL CobE § 5076.2(a) (West Supp. 1979).

59. See, e.g., Mica. Comp. Laws Ann. § 791.235 (Supp. 1979); N.Y. Exec. Law
§ 259-i(2)(c) (McKinney 1980). See also Crrizens’ INQuIRY ON PAROLE AND CRIMINAL
JusTice, Inc., Prison WiTHoUT WALLS 21 (1975) [hereinafter cited as Prison WiTHOUT
WALLS].
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with a gradual reduction in prison misbehavior
and a few carefully written letters to close kin.®°

The Attica Commission made the following observation: “by
1971 conditional release and parole had become by far the great-
est source of inmate anxiety and frustration. There were very
few inmates interviewed by the Commission who did not list pa-
role and “CR” [conditional release] among their chief
grievances,”®

Once the inmate actually gets an opportunity to go before
the parole board, he is faced with vague and sometimes ludi-
crous standards to be met. Take the following example of crite-
ria for a parole board to follow in its hearings:

[Tlhe board of parole shall have before it . . . a
report . . . as to the extent to which such prisoner
has responded to the efforts made in prison to im-
prove his mental and moral condition, with a
statement as to the prisoner’s then attitude to-
wards society, towards the judge who sentenced
him, towards the district attorney who prosecuted
him, towards the policeman who arrested him,
and how the prisoner then regards the crime for
which he is in prison and his previous criminal
career.%?

These standards of evaluation clearly favor the inmate who is
astute enough to take the right prison programs and educational
courses. They gauge rehabilitation by means of changes in atti-
tude which can be superficial. It helps an inmate to have a job if
parole is sought.®® This can work discriminatorily againsf an in-

60. Martinson, supra note 34, at 320.

61. Attica, supra note 31, at 91-92.

62. The example is taken from N.Y. CorreEc. Law § 214(4) (McKinney 1972) (re-
pealed by 1977 N.Y. Laws, ch. 904, §2). The provision was replaced by N.Y. Exec. Law §
259 (McKinney 1980). In § 259i(2)(c), reference is made to parole release standards
which are still vague and open to wide variance in application. For instance, the parole
board is to consider “the institutional record including program goals and accomplish-
ments, academic achievements, vocational education, training or work assignments, ther-
apy and interpersonal relationships with staff and inmates” and “release plans including
community resources, employment, education and training and support services availa-
ble to the inmate.”

63. N.Y. Exec. Law § 259-1(2)(c). The former statute, N.Y. Corgr. Law § 214(4) (Mc-
Kinney 1972) referred directly to the importance of having a job. Recent changes in the
California law require that the Board of Prison Terms look at a prisoner’s record more
retrospectively rather than prospectively. That is, the Board is directed to take a close
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mate who has poor ties to the outside.

Even if the courts were to decide to grant extensive rights to
convicts at parole hearings, there would still be problems for a
prisoner granted parole. Once on the street, the inmate finds
that he is not as free as he might have thought. Many parole
board rules are means of ensuring that the parolee does not get
into trouble or escape. The parolee is required to obey the parole
officer’s instructions at all times.®* Associating with ex-convicts
is forbidden,®® and yet this may be quite difficult since many
dear friends may have a record, and they may live quite close at
hand. Permission from the parole officer is required to marry,%®
obtain a driver’s license,®” or leave the state.®® The parole officer
is supposed to counsel and guide the ex-offender in starting a

look at the crime for which the offender was sent to prison in determining when parole
should be granted rather than look at future indications and conditions in the convict’s
life upon release. For instance, CAL. PENAL CobE § 3041(a) (West Supp. 1979) specifies
that the parole release date is to be “set in a manner that will provide uniform terms for
offenses of similar gravity and magnitude” and § 3041(b) requires that the Board set a
release date unless the gravity of the offense requires the consideration of public safety.

64. See, e.g.,, N.Y.CR.R. § 1915.10, cL. (3)(a) (1975).

65. Id. cl. 7(b).

66. Id. cl. (8).

67. Id. cl. (10)(b).

68. Id. cl. (2). In California there have been some changes in parole along with re-
cent changes in the penal law. These changes have apparently been made in accordance
with the idea that the purpose “for imprisonment for crime is punishment.” Car. PENAL
ConE § 1170(a)(1) (West Supp. 1979). The statute strives for greater determinacy in sen-
tencing by specifying three time periods for a judge to choose from in setting a sentence,
with the time periods differing by only one year in length. Car. PENAL CopE § 1170(a)(2)
(West Supp. 1979). The statute still keeps the notion of parole “in the interest of public
safety” and “to provide educational, vocational, family and personal counseling neces-
sary to assist parolees in the transition” to living in general society. CAL. PENAL CODE §
3000 (West Supp. 1979). The period of parole is to be not more than three years, §
3000(a), but in the case of life imprisonment not more than five years, § 3000(b). While
the change in statutes and the philosophy behind them avoids the old approach of seeing
parole as purely a part of the rehabilitative process, it still does not eliminate the uncer-
tainty created for the free prisoner by parole as well as the possibility of injustice and
abuse of the system by those officials who would be less sensitive. It is true that proper
educational and personal counseling can be very beneficial to a convict in making the
transition back to the general population, but the benefit is questionable if the aid is
given on the involuntary basis found in parole. See text accompanying note 61 supra.

In the event that the Board of Prison Terms decides not to set a date for parole
release after the parole hearing, the board is to send the inmate a written statement
informing him of his failure to receive parole and “suggest activities in which he might
participate that will benefit him while he is incarcerated.” Car. Penar. Cobe
§ 3041.5(b)(2) (West Supp. 1979). The implication is that the old method will be contin-
ued in gauging a prisoner’s readiness to go to the outside by his participation in certain
courses and activities while in prison, See text accompanying notes 59 and 60 supra.
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new life in society. Yet the parole officer must declare the pa-
rolee in violation of parole if any rules are broken. This puts the
officer in an ambivalent position, making the inmate reluctant to
place trust in the counselor.®®

Restrictions on a convict’s freedom and continuous surveil-
lance by the parole officer can only prolong the anxiety and un-
certainty while awaiting release by the parole board. This con-
tinuing torment will more likely be seen as a disguised form of
mental punishment, rather than as a benevolent effort to ensure
rehabilitation.

C. Recmivism

Martinson claimed that in 1967 he and his colleagues began
a search of all studies of correction treatment published since
1945. The search took six months and turned up 231 accepted
studies. The researchers’ conclusions were “that the present ar-
ray of correctional treatments has no appreciable effect—posi-
tive or negative—on the rates of recidivism of convicted
offenders.”

Other studies are in accord. In 1971 Robison and Smith re-
viewed research findings relating to five different approaches in
correctional processes. The approaches were the following:

(1) imprisonment over probation,

(2) longer sentences,

(3) treatment programs,

(4) intensity of parole or probation
supervision,

(5) outright discharge from prison over re-
lease on parole.

The authors found no significant difference among any of the
five different approaches.” A three-and-a-half-year study de-
clared New York City’s rehabilitation and prison diversion pro-
grams a failure, and noted that within one year of entering these
programs, 41 percent of those enrolled had been arrested

69. Task Force Report: Corrections, supra note 25, at 67.

70. Martinson, supre note 34, at 317.

71. Robison & Smith, The Effectiveness of Correctional Programs, 17 CRIME & DE-
LINQUENCY 67 (1971).
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again.”> Twenty-nine percent were rearrested for violent crimes
such as homicide, rape, robbery, and aggravated assault.”® The
Committee for the Study of Incarceration, first organized in
1971, published a report condemning the rehabilitative theory of
punishment based on effectiveness studies of correctional
programs.’

IV. FUNDAMENTAL DEFECTS IN THE REHABILITA-
TIVE THEORY

A. THREE APPROACHES TO REHABILITATION

Under rehabilitation, the purpose of punishment is to get
the offender to change his way of thinking so that he can no
longer have any inclination to commit crime and so will become
a constructive member of society.”® Yet the theory of rehabilita-
tion has long been criticized for allowing punishment of a person
far in excess of the penalty which would ordinarily be imposed.?
If this and other criticisms of rehabilitation had been heeded
from the beginning, much of the pointless agony which has been
inflicted in the name of rehabilitation might have been avoided.
Perhaps if a closer look had been taken at some of the underly-
ing assumptions of the rehabilitative theory, it could have been
realized that the idea of rehabilitation was bound to fail. Three

72. Fishman, An Evaluation of Criminal Recidivism in Projects Providing Rehabili-
tation and Diversion Services in New York City, 68 J. Crim. L. & C. 283, 299 (1977).

73. Id.

74. A. VoN HirscH, Doine JusTicE: THE CHoOIcE Or PUNISHMENTS xxxvii-xxxviii
{1976). “[Tlhe rehabilitative model, despite its emphasis on understanding and concern,
has been more cruel and punitive than a frankly punitive model would probably be.” Id.
at xxxviii. This book was a report of the Committee for the Study of Incarceration. The
Committee’s conclusion was based on a summary of effectiveness studies prepared for
the Committee and later printed in Greenberg, The Correctional Effects of Corrections,
in CorrecTioNs AND PuNisHMENT 111 (D. Greenberg ed. 1977). The Committee and its
findings have received considerable attention since the publication of their report in
1976.

75. A. SmitH & L. BeruIN, TrReEATING THE CriMinaL OrrEnper 89 (1974); H.
EvseEnck, CRIME AND PERsSONALITY (1964).

76. Lewis, The Humanitarian Theory of Punishment, 6 REs JUDICATAE 224 (1954).
Lewis was especially concerned with the excesses which might be overseen because of the
proposed humanitarian and benevolent intentions behind prolonged incarceration. As
Lewis puts it, “They may be more likely to go to Heaven yet at the same time likelier to
make a Hell of earth.” Id. at 227. For other articles and books pointing out possible
dangers and abuses involved in the rehabilitation approach before 1970, see F. ALLEN,
THE BoORDERLAND OF CRIMINAL JusTiCE (1964); J. MARTIN, BREAK DowN THE WALLS
(1954); S. SuoLAM, CRIME AND SociAL DeviaTioN (1966); Allen, Criminel Justice, Legal
Values and the Rehabilitative Ideal, 50 J. CriM. L.C. & P.S. 226 (1959).
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important assumptions with inherent weaknesses were that pris-
oners could be rehabilitated through (1) psychological rehabili-
tation, (2) vocational rehabilitation, and (3) moral rehabilitation.
These weaknesses are serious enough to be fatal to the rehabili-
tative theory, and form the underlying explanation for the fail-
ure of reform. A

B. PsYCHOLOGICAL REHABILITATION

An inmate at Maryland’s Patuxent Institution was quoted
in a candid interview:

Look, man, most of us are good at shamming. We
grew up in the streets surrounded by confidence
games. Literature is available to everyone
now—hell, we talk as much about the Oedipus
complex as about baseball. We know what these
cats want to hear. Not the real gory stuff—what
you're really thinking—because that scares ’em
and makes ’em think you’re still dangerous. But
you spill your guts in a nice kind of way and act
as if you’re gaining all these insights. Now that
you know yourself and that you killed that girl
because you were really killing your mother, you
don’t have to kill anymore. It doesn’t occur to ’em
that I want to kill my mother several times over.?”

Martinson made some observations on prison therapy programs:

Inmates would present renditions of what
they imagined to be the deep Freudian cause of
their present sad state. The sophisticated young
counsellors called this “shucking.” They agreed
that they were involved in a form of professional
“shucking” when they permitted the men to ex-
plain things in this stereotyped way. One profes-
sional justification was that this mutual shucking
could produce a more verbal offender who, hope-
fully, would turn to less violent and impulsive
crimes when released. )

Group sessions were called “correctional
treatment” and were taken seriously by anyone
who wished to rise in the ranks. Middling budget
requests were expected to be prefaced by justifi-

71. Prettyman, The Indeterminate Sentence and the Right to Treatment, 11 AMm.
Crm. L. Rev. 7, 26 (1972).
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, cations linking new programs to treatment theory.
It is difficult to argue—in the face of all this
—that treatment has never been given a chance
to work.”®

According to psychological rehabilitation, peoplé behave on
the basis of the conditioning received in their previous environ-
ment. Values and beliefs are molded by what is taught. Conse-
quently, once in prison, convicts can be taught that peaceful,
law-abiding values are to be preferred over criminal values, and
they will then emerge as respectable citizens.

The rehabilitation theory is clearly applicable in the cases
of those who are adjudged criminally insane.” In such cases,
every effort must be made to get the offender to adopt the out-
look of a socialized, law-abiding citizen. As long as the prisoner
does not genuinely adopt this outlook, confinement must con-

78. Martinson, supra note 34, at 312. Similar observations have been made by
others; see, e.g., Irwin, Adaptation to Being Corrected: Corrections from the Convict’s
Perspective, in HaNDBOOK OF CriMmNoLoGY 971 (D. Glaser ed. 1974). The difficulty in
treating involuntarily committed patients has been pointed out in 8. HALLECK, PSYCHIA-
TRY AND THE DILEMMAS OF CRIME 33 (3rd ed. 1971); T. Szasz, Law, LIBERTY AND PSYCHIA-
TRY 97, 2156-16 (1963).

79. Even the concept of criminal insanity has been brought into question because of
its vagueness, Cressey concluded:

Research studies conducted by scholars representing different

schools of thought have found no trait of personality to be

very closely associated with criminal or delinquent behavior.

No consistent, statistically significant difference between per-

sonality traits of delinquents and personality traits of nonde-

linquents have been found. The explanation of criminal be-

havior, apparently, must be found in social interaction . . .
E. SuTHERLAND (8th ed.), supra note 22, at 156-57. Cressey, of course, had a bias against
psychiatric theory, and in favor of sociological explanations such as that of his colleague
Sutherland who formulated the theory of differential association. See note 22 supra. “In
some states the vagueness of both the criminal law concepts and psychiatric concepts
allows some criminals to be declared “insane,” and thereby escape punishment; and it
allows some psychotics to be punished for crime rather than treated for mental disease.”
E. SutHERLAND (8th ed.), supra note 22, at 156. A psychiatrist who has written a book on
the subject does not feel very optimistic about the treatment of the psychiatric problems
of criminals.

The great majority [of felons with psychiatric problems] are

sociopaths, alcoholics, or drug dependent. And, unfortunately,

available treatments for these conditions are still not dependa-

ble in most cases. So, while efforts to treat these disorders are

appropriate, it is difficult to be persuaded that current psychi-

atric treatment is likely to be very effective.
S. Guze, CRIMINALITY AND PsycHiATRIC DisorpERs 136-37 (1976).
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tinue for the protection of society.®® It is another matter, how-
ever, to hold that all criminals are somehow sick and in need of
rehabilitation.

Yet this therapeutic model has been embraced by some.®* It
assumes, for instance, that the ordinary criminal who mugs an
elderly man has no conception of the harni that he is doing, or
that all rapists fail to see that to physically beat and force some-
one to submit to their wishes is wrong. The wrongdoer is in a
sense acting uncontrollably, much like a person suffering from
an epileptic fit. The embezzler does not rationally calculate the
chances of being caught; the action is compulsive, much like a
kleptomaniac who can’t help but take the property of others.

Other rehabilitationists do not go as far as to characterize
criminal behavior as an illness, but they nevertheless generally
refrain from saying that any moral judgments can be made or
that the concept of personal responsibility is a viable one.®? This
group is represented by the behavioral psychologists who see the
solution as one of “reconditioning” the criminal by methods
such as behavior therapy.

The feature these two different approaches have in common
is optimism with regard to the prospects of rehabilitating the
individual.®® There is the belief that truly effective methods

80. This is the punishment philosophy known as incapacitation. See note 9 supra
and accompanying text.

81. See E. SutHERLAND (8th ed.), supra note 22, at 54-55 for a discussion of the
psychiatric school and its central belief that “a certain organization of the personality,
developed entirely apart from criminal culture, will result in criminal behavior regardless
of social situations.” Id. at 54. There is also a discussion of the clinical method used for
treatment at 356-58. See also K. MENNINGER, THE CRIME OF PUNISHMENT 253-64 (1968).

82. H. EvseENck, supra note 75; H. WEEks, YouTHFUL OFFENDERS AT HIGHFIELDS
{1958); L. McCorkle, Group Therapy in the Treatment of Offenders, FEDERAL PROBA-
TioN, December 1952, at 22. ‘

83. Do I believe there is effective treatment for offenders, and that

they can be changed? Most certainly and definitely I do. Not
all cases, to be sure; there are also some physical afflictions
which we cannot cure at the moment. Some provision has to
be made for incurables—pending new knowledge—and these
will include some offenders. But I believe the majority of them
would prove to be curable. The willfulness and the viciousness
of offenders are part of the thing for which they have to be
treated. These must not thwart the therapeutic attitude,
K. MENNINGER, supra note 81, at 261.
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can be developed and successfully implemented. It is assumed
that sufficient knowledge concerning human psychology has
been attained for rehabilitating criminals. Furthermore, it is as-
sumed that such methods will present no danger to fundamental
rights.%*

The most widely used method of psychological rehabilita-
tion has been psychotherapy, both individual and group. One
would hope that a method of treatment which is employed ex-
tensively, and which in turn has an effect on convicts’ actual
length of confinement, would be effective in the great majority
of cases. While positive results in each and every case might be
too much to ask, it would at least be expected that most inmates
undergoing psychotherapy would be rehabilitated within a rea-
sonable amount of time. Furthermore, one could expect that a

84. The excesses to which a rehabilitative approach can lead have made themselves
clearly evident in juvenile and insanity proceedings. The special treatment of juvenile
delinquents and the mentally ill is often justified under the rubric of parens patriae.
The case of In Re Gault, 387 U.S. 1 (1967) presents an interesting illustration of what
can happen with regard to the observance of proper procedural due process when it is
believed that special state power is being exercised over a person mainly for his own
benefit. The case involved a 15-year-old boy who was taken into custody for allegedly
having made lewd telephone calls. He was committed to the Arizona State Industrial
School until the age of twenty-one, after a hearing before a juvenile court judge. The
Supreme Court held that certain procedural due process rights had been violated. It
stated that due process required that in juvenile commitment proceedings (1) written
notice be given to the child and his parents or guardians, (2) advice be given of the right
to counsel, (3) the privilege against self-incrimination is applicable, and (4) the right of
confrontation of witnesses is applicable. The Court reviewed the historical development
of the procedures that had come to be accepted in the juvenile court system, id. at 14-18.
In writing the opinion for the Court, Justice Fortas pointed out that early reformers
advocated the idea that it was not the state’s role to determine guilt or innocence in
juvenile cases. The child was not to feel that he was on trial, but rather that he was
being placed in the care of the state:

The apparent rigidities, technicalities, and harshness which

they observed in both substantive and procedural criminal

law were therefore to be discarded. The idea of crime and

punishment was to be abandoned. The child was to be

“treated” and “rehabilitated” and the procedures, from appre-

hension through institutionalization, were to be “clinical”

rather than punitive. )

These results were to be achieved, without coming to con-

ceptual and constitutional grief, by insisting that the state was

proceeding as parens patrige. The Latin phrase proved to be a

great help to those who sought to rationalize the exclusion of

juveniles from the constitutional scheme . .
Id. at 15-16 (footnote omitted). See also N. KiTTrIE, THE RIGHT T0 BE DIFFERENT (1971);
Coleman & Solomon, Parens Patriae Treatment: Legal Punishment in Disguise, 3 Has-
TINGS CoN. L.Q. 345 (1976).
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successfully treated prisoner would go on to lead a law-abiding
life after release from prison.

Whether psychotherapy can meet these not so stringent
standards for treatment methods is highly doubtful. The effec-
tiveness of psychotherapy has been brought under serious ques-
tion with regard to the treatment of the general population.®®
General criticism of psychotherapy (this term will be used sy-
nonymously with psychoanalysis) goes back a long way. In 1937,
for instance, in a study of a group of untreated, inadequately
treated and fully treated patients, it was found that 61% of the
untreated and inadequately treated patients show marked
changes for the better. It was found doubtful that psychother-
apy was very beneficial in achieving desired results.®®

In 1952 H.J. Eysenck made a now classic analysis of psycho-
therapy.” He later expanded and reinforced his previous critical
findings.®® Eysenck admitted that his study was open to criti-
cism for certain defects in his methods;®*® the author, however,
pointed out that the burden was really on the proponents of
psychotherapy to prove its beneficial results.”® In his paper,
Eysenck concluded that studies:

fail to prove that psychotherapy, Freudian or oth-
erwise, facilitates the recovery of neurotic pa-
tients. They show that roughly two-thirds of a
group of neurotic patients will recover or improve
to a marked extent within about 2 years of the
onset of their illness, whether they are treated by
means of psychotherapy or not.**

Others have also pointed out this phenomenon, called spon-
taneous remission, by which neurotic disorders disappear after a

85. In relation to criminal offenders, there are further complications in addition to
the general ones. See text accompanying notes 105-113 infra.

86. Curran, The Problem of Assessing Psychiatric Treatment, 233 Lancer 1005
(1937). For other early criticism see Myerson, The Attitude of Neurologists, Psychia-
trists and Psychologists Towards Psychoanalysis, 96 AM. J. PsycH. 623 (1939).

87. Eysenck, The Effects of Psychotherapy: An Evaluation, 16 J. ConsuLT. PsycH.
319 (1952).

88. H. EvseNck, THE ErrecTS oF PSYCHOTHERAPY (1969); Eysenck, The Effects of
Psychotherapy, in HANDBOOK OF ABNORMAL PsycHoLocy 697 (H. Eysenck ed. 1960).

89. Eysenck, supra note 87, at 323.

90. Id.

91. Id. at 322. But cf. R. SLOANE et. al., PSYCHOTHERAPY VERSUS BEHAVIOR THERAPY
(1975) (a study containing results more favorable to psychotherapy).
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certain period of time, even without psychotherapeutic treat-

ment.*? In a study of two groups of sixty-eight applicants at an
outpatient psychiatric clinic, one group was given immediate cri-
sis intervention treatment, while the other was put on a waiting
list. At the end of six weeks, it was found that those who had
only waited improved at about the same rate as those who had
received treatment.®® Similar research has been done on the pla-
cebo effect of sugar pills given to neurotic patients.®* Apparently
the taking of a sugar pill announced as therapeutic to those
seeking help is about as effective as psychotherapy. Psycholo-
gists Bergin and Garfield admitted that placebos “too often
yield improvement figures very close to therapy group figures.”?s

It has been claimed that psychotherapy has been harmful to
many clients.?® In a survey of 150 experienced therapists and re-
searchers, almost all agreed that there was a real problem with
negative effects.’” Dr. Robert Spitzer of the New York Psychiat-
ric Institute declared that “negative effects in long-term outpa-
tient psychotherapy are extremely common.”®® Several respon-
dents expressed concern over the worsening of symptoms.®® Of
those mentioned, increases in anxiety and hostility, destructive

92. R. StuArT, TRICK OR TREATMENT: HOow AND WHEN PsycHoTHERAPY FalLs 49
(1970). See also Bergin, Some Implications of Psychotherapy Research for Therapeutic
Research, 71 J. ABNORM. PsycHoL. 235 (1966); Bergin, The Effects of Psychotherapy:
Negative Results Revisited, 10 J. CoNSULT. PsycH. 244 (1963); Butler, Self-Concept
Change in Psychotherapy, 6 CounseLING CENTER DiscussioN PApers 1 (1960).

93. Gottschalk, Fox & Bates, A Study of Prediction and Outcome in a Mental
Health Crisis Clinic, 130 Am. J. oF PsycH. 1107 (1973).

94. M. Gross, THE PSYCHOLOGICAL SocCIETY 26-28 (1978). See, e.g., J. Frank, PER-
SUASION AND HEALING: A COMPARATIVE STUDY OF PSYCHOTHERAPY 141-43 (rev. ed. 1973);
SHAPIRO, Placebo Effects in Medicine, Psychotherapy and Psychoanalysis, in HANDBOOK
oF PSYCHOTHERAPY AND BEHAVIOR CHANGE: EMPIRICAL EVIDENCE 439 (A. Bergin & S. Gar-
field ed. 1971); Brill et al., Controlled Study of Psychiatric Outpatient Treatment, 10
ARCHIVES OF GEN. PsycH. 581 (1964); Park & Covi, Nonblind Placebo Trial: An Explora-
tion of Neurotic Patients’ Responses to Placebo When Its Inert Content is Disclosed, 12
ARrcHIVES OF GEN. PsycH. 336 (1965).

95. M. Gross, supra note 94, at 26.

96. Id. at 40-43. “Psychotherapy may be harmful as often as helpful, with an aver-
age effect comparable to receiving no help.” C. TRuax & R. CarkHuFF, TowaRD ErrEcC-
7IvE COUNSELING AND PSYCHOTHERAPY 21 (1967). It must be noted that most of those
writers who have found psychotherapy wanting are strong proponents of behavior
therapy. -

97. Hadley & Strupp, Contemporary Views of Negative Effects in Psychotherapy,

33 ArcHivES oF GEN PsycH. 1291 (1976).
98. M. Gross, supra note 94, at 42,
99. Id.
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acting out, and lowered self-confidence are of particular concern
in the case of prisoners.

What is at the root of the bad effects of psychotherapy? It
has been suggested that only a small proportion of therapists
may account for the positive outcomes.’*® Dr. Paul Meehl fears
that only one out of four therapists may be competent.®® While
this may be an exaggerated fear about the competence of trained
psychiatrists and psychologists, other studies have shown that
their competence is no better than that of untrained laymen.
Hospital aides,’®* college students'®® and college professors!'®*
have all had the same rate of success as have trained therapists.

One of the earliest studies testing the effectiveness of psy-
chotherapy involved the attempt to avert criminal behavior in
growing young boys. It is known as the Cambridge-Somerville
Youth Study.!*® Six hundred and fifty underprivileged boys be-
tween the ages of six and ten were randomly divided in two
equal groups. The boys were supposed to be “potential delin-
quents.” One group was given psychotherapeutic counseling and
the other was used as a control and not treated in any way. After
the eight-year experiment, the boys were evaluated and it was
surprisingly found that the group on therapy had committed 264
crimes while the untreated boys had committed 218 offenses.’*®

With regard to psychotherapy aimed specifically for crimi-
nal offenders, there are many obstacles to a successful outcome.
First of all, psychotherapy takes a long time. Most analyses last
at least two years with sessions taking place four or more times a
week. It is not unusual for an analysis to last more than five
years.'®” Clearly many offenders would not be successfully

100. Id. at 43.

101. Id.

102. Torrey, The Case For the Indigenous Therapist, 20 ARCHIVES OF GEN. PSYCH.
365 (1969).

103. Id.

104. M. Gross, supra note 94, at 53 (reporting on Strupp, unpublished paper on
Vanderbilt University study, 1977).

105. See E. Powers & H. WiTMER, AN EXPERIMENT IN THE PREVENTION OF DELIN-
QUENCY: THE CAMBRIDGE-SOMERVILLE YOUTH StupY (1951).

106. M. Gross, supra note 94, at 24.

107. Stewart, Psychoanalysis and Psychoanalytic Psychotherapy, in 2 COMPREHEN-
sivEé TexTBOOK OF PsvycHIATRY/II 1803 (2d ed. A. Freedman, H. Kaplan, & B. Sadock
1975) [hereinafter cited as CoOMPREHENSIVE TEXTBOOK].
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treated since many of them do not stay in prison more than two
years. This would be especially true of first offenders who gener-
ally get shorter sentences than repeating offenders. Yet, it is
probably more important to reach first offenders because they
are less likely to have become hardened criminals and thus more
easily rehabilitated.

There are certain characteristics required of a person under-
going psychotherapy which make it doubtful whether most pris-
oners would stand a great chance of success through psychoana-
lytic sessions. Some of the prerequisites which must be
possessed by a client are listed in the Comprehensive Textbook
of Psychiatry/II:

[Plsychoanalytic psychotherapy . . . presupposes
a high level of sophistication on the part of the
patient, ability and willingness to introspect, to
tolerate frustration and discomfort for extended
periods of time while psychotherapy gradually
takes hold, a readiness to locate the primary
sources of unhappiness within oneself rather than
assign them to oppressive social conditions, a
deep commitment to self-development and self-
realization, and considerable inner resources (usu-
ally termed ‘“ego strength”) to see things
through.*®

Some of the prerequisites listed are in fact the very opposite of
traits that are generally believed to characterize most lawbreak-
ers. For instance, convicts often will not be introspective. Their
frustration threshold may be low, which is one of the explana-
tions for their resort to crime in many situations where other
persons would seek to solve problems through other means. It
would seem that a psychotherapist has a formidable task, per-
haps an insurmountable one, just in getting a prisoner to reach a
point where he would be a suitable subject for psychotherapy.

A recent development has begun and is known as short-
term psychotherapeutic sessions which last for a relatively short
period of time. This approach would seem to lend greater hope
for effective treatment of prisoners who are not incarcerated for

108. Strupp & Blackwood, Recent Methods of Psychotherapy, in COMPREHENSIVE
TEXTBOOK, supra note 107, at 1918.
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several years at a time. Yet one of the proponents of short-term
psychotherapy points out that the motivation of the client is the
most important criterion in the effectiveness of the treatment.1?®
For this reason, short-term psychotherapy is effective with only
certain persons. A client must be introspective, honest about
emotional difficulties, willing to participate actively, willing to
change, and curious about the inner self.!*®

The fundamental rule of psychotherapy is an important re-
quirement that was first postulated by Sigmund Freud.'** This
rule is that the therapist is to listen, understand, and inter-
pret, while the patient is to be completely candid with the ana-
lyst, revealing even that which may seem disagreeable and
unimportant.***

Upon reflection, it can be seen that the fundamental rule is
bound to fail in psychotherapy with prisoners under the rehabil-
itation-based application of parole. As far as the prisoner is con-
cerned, the primary, almost exclusive, goal is to get out of prison
as soon as possible. To go on parole, the prisoner must show the
parole board evidence of sufficient rehabilitation. A statement in
the file from the psychotherapist saying that the inmate has
been “cured” is very valuable in this respect. Consequently, the
prisoner sees the task as being how best to get the psychothera-
pist, involved in making the assessment that the prisoner/patient
has responded favorably to psychotherapeutic treatment. This
involves convincing the therapist that the prisoner is now reha-
bilitated enough to be allowed to return to the outside world.**®
The prisoner will not be interested in truly reforming social be-
havior because that may take extensive, complex, and confusing
self-revelation which would probably extend the time spent in
prison. In effect, the prisoner sees the analyst as an obstacle—a
hurdle to get over, around or past as swiftly as possible. There is
no true joint effort, between analyst and prisoner, to solve
behaviorial problems.

109. P. SirNE0Ss, SHORT-TERM PSYCHOTHERAPY AND EMOTIONAL CRisis 84 (1972).

110. Id. at 85.

111. Stewart, supre note 107, at 1803.

112. Id. See also Freup, An Outline of Psychoanalysis, in 23 STANDARD EDITION OF
THE COMPLETE P8YCHOLOGICAL WORKS oF SicMunD FreEup 174 (Hogarth Press 1963).

113. See text accompanying notes 60, 77 and 78 supra.
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Related to prisoner candor is the issue of therapist credibil-
ity. The inmate may totally distrust the prison therapist, or per-
haps get some feeling that the therapist wants to help. In
neither case can the prisoner trust completely in the therapist.
After all, the therapist is part of the prison administration and
has duties to others besides the prisoner. The therapist must re-
spond to superiors for any bad judgment, and, even more impor-
tantly, the therapist has a duty to society, and in good con-
science should not recommend for release anyone who may still
pose a danger to society.'™*

Such a situation works against a positive outcome in psy-
chotherapy. A therapy client must trust the therapist in order to
feel free to reveal the inner self honestly and completely. This
trust is greatly facilitated whenever the client perceives the ana-
lyst as a credible person. Research findings have confirmed the
proposition that highly credible therapists have a more positive
effect on therapy outcome,'*® because highly credible therapists
do not need the reassurance of clients to the extent that low-
credibility therapists do.'*®¢ It is clear that in a prison setting,
psychotherapy is made much more difficult by the naturally low
credibility of any therapist in the unavoidably ambivalent posi-
tion of psychoanalyst and administrator.

114. The case of Tarasoff v. Regents of the University of California, 17 Cal. 3d 425,
551 P.2d 334, 131 Cal. Rptr. 14 (1976), is of interest in this connection. In that case,
psychotherapists were sued by the parents of a girl who was murdered by a patient of
the psychotherapists. The patient had told the psychotherapists that he planned to kill
the victim. The California Supreme Court held that the defendant psychoterapists were
immune from liability for failure to confine the patient for mental illness. The court
relied on the immunity granted by Cavr. Gov'r Cobe § 856 (West 1979) to public employ-
ees in all cases involving the decision to confine a mental patient. Id. at 448, 551 P.2d at
351-52, 131 Cal. Rptr. at 31-32. The statute, however, provides an exception to the grant
of immunity in those cases in which negligence is found.

On the basis of this case, it seems that prison therapists would be relatively free
from liability in recommending the release of a prisoner except in those cases in which
negligence could be proven. On the other hand, the court in Tarasoff found that the
psychotherapists could be held liable for failure to warn the victim of the impending
threat to her life as disclosed to them by their patient.

115. Beutler et al,, Attitude Similarity and Therapist Credibility as Predictors of
Attitude Change and Improvement in Psychotherapy, 43 J. CoNsuLT. & CLin. Psych. 80
(1975); Beutler, Jobe, & Elkins, Outcomes in Group Psychotherapy, 42 J. CoNsurt. &
CLIN. PsycH. 547 (1974); Beutler, Predicting Outcomes of Psychotherapy, 37 J. CONSULT.
& CLiN. PsycH. 41 (1971). See also R. SLOANE et al., supra note 91, at 224; Aronson,
Turner, & Carlsmith, Communicator Credibility and Communicator Discrepancy as De-
terminants of Opinion Change, 67 J. ABNorM. PsycH. 31 (1963).

116. Beutler et al., supra note 115, at 90-91.
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Another factor to be considered in gauging the effectiveness
of prison psychotherapy is the middle-class orientation of most
psychoanalysts. It has been pointed out that psychoanalysts
have generally taken an interest only in the treatment of mid-
dle-class patients.’*” For this reason, it is not surprising that it
has been claimed that middle-class psychoanalysts and blue col-
lar patients can’t relate to each other.'*® In this regard, Freud
himself realized that a client had to possess a generally accepted
system of values in order for psychoanalysis to work.:!® Needless
to say, the counseling of a prisoner must almost always involve
an examination of basic values.

It should be pointed out that there is no widespread opti-’

mism today with regard to finding effective methods of treat-
ment of the adult referred to as a sociopath or anti-social. It has
been said that “the evidence is insufficient to support any con-
clusions about treatment of the adult antisocial.”*?° It would be
helpful to keep this in mind when considering the possibilities
under behavior therapy, and before becoming too hopeful about
the prospects of that approach. Behavior therapy is neither as
esoteric nor as cruel as many have been led to believe.

Part of this misconception about behavior therapy is due to
the fact that within penal institutions “behavior therapy” and
“behavior modification” have often been used as euphemisms
for drug control, psychosurgery, and solitary confinement.'** Be-
havior therapy is really the systematic application of principles
of learning to the treatment of behavior disorders.’?* Putting it

117. Spiegel, Psychoanalysis—For an Elite?, 7 CoNTEMP. PsycH. 48 (1970); Szalita,
Reanalysis, 4 ContEMP. PsycH. 83 (1968).
118. A HoLringsHEAD & F. REbLicH, SociaL CrLAass AND MENTAL ILLNESS (1958).
119. We point out the difficulties of the [psychoanalytic] method to
[the neurotic patient], its long duration, the efforts and sacri-
fices it calls for; and as regards its success, we tell him we can-
not promise it with certainty, that it depends on his own con-
duct, his understanding, his adaptability and his perseverance.
Freup, Introductory Lectures on Psycho-Analysis (Parts I and II), 15 Stanparp Epi-
TION OF THE CoMPLETE PSyCHOLOGICAL WoRks OF SicMuNDp FrReup 1 (Hogarth Press
1963).
120. Winokur & Crowe, Personality Disorders, in COMPREHENSIVE TEXTBOOK, supra
note 107, at 1293, 1296.
121. Burchard & Harig, Behavior Modification and Juvenile Delinquency, in HAND-
BOOK OF BEHAVIOR MODIFICATION AND BenAvior THERAPY 405 (H. Leitenberg ed. 1976),
122. K. O’Leary & G. WiLsoN, BEHAvIOR THERAPY 16 (1975). This textbook contains
a detailed characterization of behavior therapy at 16-17.
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very simply, behavior therapy attempts to correct undesirable
behavior or habits or to reinforce desired habits through meth-
ods of conditioning. The common methods used are operant con-
~ ditioning, desensitization, and aversion therapy.*?* Alcoholism,
for instance, is often treated by chemical aversion therapy.l?*
The various methods need not be explained for the purposes
here, but it should be pointed out that it is hard to find many
studies indicating positive results with adult delinquents.'?* The
field of behavior therapy is relatively new. Much research is
needed before the true effectiveness and ultimate limitations of
its approach are fully known. This alone seems reason enough to
refrain from basing any punitive philosophy upon the hope that
behavior therapy will have any significant effect on prisoner atti-
tudes and behavior. :

In addition, there are two assumptions regarding the behav-
ior therapy of criminals which need further corroboration as to
their validity. These are that (1) the behavior sought to be rein-
forced in therapy is relevant to the kind of behavior needed for
community adjustment and survival, and (2) behavior, once
modified in the special environment within the prison, will be
maintained on the outside after release.'?®¢ Assumption (1) could
very well fail if prisoners, whose behavior was positively modi-
fied under behavior therapy in prison, leave prison and return to
former habits. This could very understandably occur if the be-
havior change learned in prison were unrelated to the behavior
changes needed to lawfully cope on the outside. Assumption (2)
is open to question because it could turn out in various cases
that an inmate’s behavior would be positively modified in prison
and even remain lawful for some time after release from prison,
but then with time revert to unlawful ends. This could be caused
by opposing, detrimental influences toward unlawful behavior
which would override the previously learned behavior, or by for-
getting the learned behavior due to the failure to receive neces-
sary reinforcement.

123. S. BACHMAN, THE EFFECTIVENESS OF PSYCHOTHERAPY 145 (1971).

124. Id.

125. The textbooks cited supra notes 121 and 122—like others—discuss various as-
pects of behavior therapy, including juvenile delinquency, but there is no discussion of
approaches to adult delinquency.

126. Burchard & Harig, supra note 121, at 416.
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Reversion to criminal behavior could also occur if the
change was not genuine in the first place. This brings up the
question of whether behavior therapy would be vulnerable to the
same manipulations by inmates as were previously discussed in
connection with psychotherapy. This result seems very likely, if
behavior therapy is tied in with parole in the same manner as
presently employed prison methods. A showing of positive be-
havior change by the inmate is helpful in obtaining an earlier
release on parole. Given this situation, it is quite plausible that
inmates could enter behavior modification programs and
learn—either through word of mouth or through trial and er-
ror—the particular behavior which is looked upon favorably in
the eyes of the therapists. This behavior could then be effec-
tively mimicked to effectively impress the therapists and then,
eventually, the parole board.**”

The criticism of psychological methods (in particular, psy-
chotherapy) catalogued here is not intended as conclusive proof
that these methods are useless. Nor is it advocated that these
methods should never be used in a prison setting under any cir-
cumstances. It is only intended to demonstrate that there is
enough doubt about the actual effectiveness of therapy to war-
rant considerable reluctance in using it as a foundation for a cor-
rectional philosophy.

Returning to the specific criticism leveled against the reha-
bilitative theory—that it justifies punishment in excess of what
would ordinarily be the penalty—it must be seen that this objec-
tion is hard to overcome. In order to be consistent, the propo-
nent of rehabilitation must require that the offender not be al-
lowed to leave prison until he has been “rehabilitated.”s®
Otherwise he will present a threat to society and probably will
commit more crimes. Since, of course, rehabilitation methods

127. See note 78 supra and accompanying text.
128. Federal Judge Matthew Byrne, Jr. described the process this way:
Inherent in the indeterminate sentence procedure is the stim-
ulation of an offender’s incentive towards rehabilitation. He is
aware that under the program designed for him there will be
periodic revaluations of his potential for parole, and that he
will return to the community only when his attitudes and pat-
terns of behavior have been sufficiently modified.
Byrne, Federal Sentencing Procedure: Need for Reform, 42 L.A.B.A. BuLL. 563, 567
(1967).
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will supposedly reform almost anyone, it will merely be a matter
of a short time before each convict is reformed.

This, needless to say, is the crucial flaw in the argument. If
human knowledge were developed to the point where all but the
most incorrigible offenders could be rehabilitated in due time,
such a system would work marvelously and would surely meet
with the approval of all. The problem is that the knowledge and
the ability to deal with the problems of criminal behavior and
motivation is far from being fully developed. Consequently, to
prolong incarceration in an attempt to apply half-proven and
ineffective methods of rehabilitation is not only reprehensible
but downright cruel.*?® It is granted that all this is perhaps being
done with the best of intentions, but the effect is still
unsavory.!3°

Apart from the problem of prolonged detainment, the effect
on the prisoner’s attitude may well be detrimental and opposite
to the positive effect which was originally desired.'** Under the
therapeutic and behaviorist approaches, it is likely that the con-
vict will realize that the reason that he continues to be confined
is that he is considered to be sick and that he is being detained
for his own good.'*? The prisoner may well come to regard this

129. M. FRANKEL, CRIMINAL SENTENCES: Law WiTHouT ORDER 90-94 (1973).

130. See quote from Lewis, supra note 76.

131. J. CoNrAD, CRIME AND ITS CORRECTION: AN INTERNATIONAL SURVEY OF A'rn-
TUDES AND PRACTICES 53-54 (1965).

Our concern here is to record the present situation [of the
treatment process] as one of the most seriously irrational ele- -
ments of American prison administration. Its consequences in
the creation of tension, alienation, and manipulation of ser-
vices for secondary gains have never been adequately studied.
It is a reasonable hypothesis, however, that the indeterminate
sentence as at present administered not only contributes to
the great length of American sentences but also the essentially
antitherapeutic culture which prevails despite the increase of
services.
Id. at 54.

132. The term therapeutic is used here synonymously with psychotherapeutic. The
convict may form the belief that if he were imprisoned simply on the basis that he had
done something wrong, he might not be held for as long a time. If he is detained under
the guise of treatment, then the authorities have the excuse that he has to be detained
longer because treatment takes much time. Martinson pointed out:

The . . . Attica prison revolt reflected a growing disgust with
what inmates regarded as the hypocritical fakery of treatment.
Convicts know that treatment spokesmen denounce “punish-
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as a mere hypocritical excuse for the continuation of his
torment.

C. VocATIONAL REHABILITATION

Vocational training presents another problem. In some
cases, prisoners may be trained and provided jobs after release,
but these jobs may only be menial ones with little opportunity
for advancement.’®® It is perhaps true that many inmates could
never be suited to work at anything but menial or hard physical
labor. However, one should be careful not to sell prisoners short.
A good number of them are no doubt quite intelligent and capa-
ble of holding interesting jobs which require a good deal of re-
sponsibility. To give one of these inmates a demeaning job may
well bring back much of the same kind of frustration which
caused the turn to crime. After all, given the prospect of having
to work at some of the menial jobs that are available today, it
may well be that one would find some very respectable people
turning to crime rather than having to face such a fate.'** A
good program that strived to get prisoners sufficiently interest-
ing jobs might very well affect the rate of recidivism.'*® How-
ever, employment programs, like other programs, have often
been used by prison administrators as a means for rewarding
good prisoners and punishing bad ones.®¢

Effective job training in prison has been obstructed by (1)

ment,” but advocate life on the installment plan, a terror de-
scribed by Franz Kafka. As the myth of treatment has been
coopted by correction officials, it has ceased to grip anybody.
Those closest to the offender—the correctional officers—tend
to view it as a form of “brainwashing.” It could be argued (and
was) that if treatment didn’t rehabilitate, at least it kept the
lid on.
Martinson, supra note 34, at 321.

133. PrisoNn WiTHOUT WALLS, supra note 59, at 85.

134. See K. LassoN, THE WoORKERS: PORTRAITS oF NINE AMERICAN JoB HOLDERS
(1973), describing the duties and tribulations of jobs which can be tedious, demeaning
and unfulfilling. See also S. TErRkEL, WORKING (1974).

135. Sol Chaneles, a co-director of a New York State study on prisoner rehabilita-
tion programs, claimed that many job training programs are ineffective because they pro-
vide training for jobs that are low-paying, menial, and offer little opportunity for future
advancement. Chaneles says that the New York study found that only those programs
combining realistic job training and placement in worthwhile jobs had any effect on the
rate of recidivism. Chaneles, Project Second Chance: A Program for Exconvicts That
Works, PsycaoLogy Tobay, March, 1975, at 43, 45.

136. Id. at 44.
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the widespread employment of prisoners in prison maintenance
tasks, and (2) restrictive state and federal laws limiting the sale
of prison-made goods.'*? Prison administrations have sought to
reduce prison costs by using inmates in tasks such as janitorial,
cooking, and laundry services.**® The skills acquired from per-
forming such tasks are, needless to say, minimal. At the same
time, these skills are in low demand on the labor market on the
outside.'®® Consequently, once an inmate who has learned only
these skills is released, he or she will have to plunge into a high-
ly competitive job market where chances of finding employment
are small and discouraging.

An even more significant obstacle to meaningful job educa-
tion is the numerous legal restrictions on the sale of prison prod-
ucts. After prison industries became popular, labor and industry
complained that these industries were an unfair source of com-
petition and had to be curbed.'*® As a result, very restrictive
laws were passed. The federal government does not allow convict
labor to be used in government contracts exceeding $10,000,4!
nor can it be used on highway construction.**? States generally
do not allow the sale of prison goods to purchasers other than
government institutions.’*®* Needless to say, restrictions of this
sort will have to be eliminated before meaningful vocational
training can be instituted in prison.

The problem, however, does not seem to merely involve re-
strictive laws and menial tasks. Vocational rehabilitation pro-
grams that have been well-equipped have been a cause of disap-

137. Miller & Jensen, Reform of Federal Prison Industries, in CORRECTIONS AND AD-
MINISTRATION 319, 333 (G. Killinger, P. Cromwell, Jr., & B. Cromwell eds. 1976) [herein-
after cited as CORRECTIONS AND ADMINISTRATION]. In California a maximum limitation of
$350,00 per year was set in 1955 on the value of production of any single prison indus-
trial or agricultural enterprise. CarL. PeNAL Copk §§ 5091(b), 5093 (West 1970). This ceil-
ing can be adjusted in accordance with the wholesale price index. CaL. PENAL CoObDE §
5091(b)(3) (West 1970). It is obvious that such a limitation will not allow for very exten-
sive enterprise, especially in a state with as large a prison population as California.

138. Miller & Jensen, supra note 137, at 333.

139. Miller, Vocational Training in Prisons: Some Social Policy Implications, in
CORRECTIONS AND ADMINISTRATION, supra note 137, at 314, 318. “[O]ver two-thirds (68.7
percent) of the work assignments in prison are in occupational categories of the least
demand (i.e., unskilled and semiskilled maintenance and prison industries).” Id. at 318.

140. Miller & Jensen, supra note 137, at 323.

141. 41 U.S.C. § 35(d) (Supp. 1979).

142, 23 U.S.C. § 114(b) (1966).

143. Miller & Jensen, supra note 137, at 331.
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pointment. The Report of the Committee for the Study of
Incarceration concluded that studies fail to show lower rates of
recidivism even in well-staffed and well-equipped programs.'+*
An official report of the California system where vocational reha-
bilitation had been used extensively concluded: “Profiting from
the experience of history, the Department of Corrections does
not claim that vocational training has any particular capability
of reducing recidivism.”**®* The problem is apparently deeper
than lack of training for interesting jobs. As in the case of psy-
chological rehabilitation, the difficulty is probably a deeper one
involving the underlying assumptions of rehabilitation.

The principal underlying assumption behind vocational re-
habilitation has been that the reason that many persons have
turned to crime is that they simply lacked the job skills neces-
sary to compete in the labor market. Consequently, these people
(of course, predominantly poor) are forced to resort to crime as a
result of economic necessity. The solution, then, is to impart the
necessary job skills to those who are lacking them. It is not no-
ticed that there are many in the same circumstances who never
turn to crime and who often work menial jobs all their lives. It is
not asked whether the difference between those who commit
crimes and those who do not is more often one of attitude rather
than training.

It seems futile to provide vocational training to those who
for attitudinal reasons are not able to hold even a good-paying,
interesting job, unless the problems relating to attitude are also
dealt with effectively. A favorable attitude toward work itself is
probably even more important than the acquisition of job skills
in prison.!*® A study of adults with antisocial or sociopathic per-
sonalities made in the 1960’s indeed found that employment was
the most frequent area in which problems were encountered.
Problems were not always necessarily related to insufficient
training. Rather, typical problems were frequent job changes,
lengthy periods of unemployment, and interpersonal problems

144. A. Von HirscH, supra note 74, at 15.

145. DICKOVER, MAYNARD, AND PAINTER, A STUDY OF VOCATIONAL TRAINING IN THE
CaLiFORNIA DEPARTMENT OF CORRECTIONS, CAL. DEP’r 0P CoRREC. RESEARCH RePORT No.
40, 10 (1971). See generally D. LipToN, R. MARTINSON & J. WILKS, supra note 34, at 343.

146. D. GLASER, THE EFFECTIVENESS OF A PRISON AND PAROLE SYSTEM 259 (1964);"

Pownall, Employment Problems of Released Prisoners, 3 MANPOWER 27-30 (1971).
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with bosses and peers.'*?

Indeed, problems in adjustment and acceptance of the bur-
dens and indignities of work may provide the explanation for
the present failure of vocational programs. Vocational training
undoubtedly helps many released convicts to find jobs where
they can employ new skills, and eventually adjust to the de-
mands of work. On the other hand, one reason that the recidi-
vism rates have not fallen significantly is probably that many
other ex-convicts, in spite of new vocational abilities, simply
have not developed the discipline and patience necessary to put
up with the many pains and inconveniences which everyone
must face in the working world. The pressure and boredom of
regular attendance at work, punctuality, and the often similar,
repetitive, daily routine is something that is hard for most peo-
ple to accept, but there are those who simply do not accept it,
run away from it, and then resort to crime. Another problem is
often present whenever the ex-convict is unable or unwilling to
compromise effectively with his peers or to defer to the author-
ity of his superiors. Clearly, those who are suspicious or resent-
ful of authority in general will.find it hard to accept the idea of
having to obey orders for years to come from those above, whom
they may neither respect nor trust.

The acquisition of new vocational skills will not solve per-
sonal problems related to employment that are of a psychologi-
cal nature. In fact, it is not at all rare to hear of persons con-
victed of robbery or larceny who committed the crimes while
profitably employed. Upgrading skills to where a person can be-
come engaged in work that is more interesting is no solution ei-
ther. After all, even the vice-presidents of corporations must
often take their orders from above, and those people lucky
enough to find exciting and highly fulfilling work must observe
some form of regularity and punctuality while sometimes exper-
iencing frustration. The solution to the personal problems en-
countered by some during employment would appear to be psy-
chological counseling, but this is questionable in view of the
shortcomings that have been discussed relating to psychological
counseling. It would probably take a long time to change atti-

147. L. RoBins, DeviaNT CHILDREN GRowN Up: A S0CIOLOGICAL AND PSYCHIATRIC
STuby or SocroraTHiC PERSONALITY 2905 (1966).
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tudes developed over years, and furthermore, it would not be
possible to know whether the attitudes had truly changed until
the prisoner was released and given a chance on a real job for an
extended period of time.

Still another reason that vocational rehabilitation is less ef-
fective than expected is probably the fact that many criminals
have apparently made a choice to pursue a life of crime—so-
called “career criminals.”**® Economists have argued that crime,
under contemporary conditions, may actually be a wise choice in
economic terms.'*® This is probably most true of economic
crimes such as robbery and burglary. Clearly, in the case of ca-
reer criminals, vocational training will be of little help. Probably
much the same can be said in the case of those who commit
murder, rape, or assault. In many cases a career criminal may
have adequate vocational skills and yet have decided that hold-
ing up banks offers a much better opportunity for large, long
lasting economic gains. Robbing may also be considered more
exciting than punching a clock regularly, as well as offering
many of the other attractions of self-employment. Theft pro-
vides the possibility of long vacations between successful “jobs.”

D. MoORAL REHABILITATION

Emphasis on moral reform tacitly assumes that there is a
sufficiently uniform set of moral values which is acceptable to all
persons—what is necessary is that those who have not adopted
those beliefs (the criminals) be enlightened by those who have
happened to discover the morally enlightened path (the admin-
istrators).'®® It is further assumed that prisoners will want to be

148. Career criminal bureaus, sponsored by the Law Enforcement Assistance Ad-
ministration, have been instrumental in the conviction of many professional criminals
who previously eluded authorities in various ways. Through the use of computerized FBI
files, it has been found that professional criminals are responsible for a much higher
number of crimes than previously believed, and that they are adept at escaping convic-
tion by posing as first time offenders. See generally J. PETERSILIA & P. GREENWOOD,
CRriMINAL CAREERS OF HaABITUAL CRIMINALS (1978); J. WiLsoN, THINKING ABouT CRIME
(1975).

149. See, e.g., THE Economics or CriME AND Law ENFORCEMENT 141-212 (L.
McPheters & W. Strong eds. 1976); THe EcoNoMIics oF CRIME AND PUNISHMENT 11-116
(S. Rottenberg ed. 1973).

150. It seems that it would be quite difficult to get a person to adopt a set of values
that he has hardly understood or accepted before. As one prisoner put it: “How do you

rehabilitate a cat who has never been ‘habilitated?’ ” Alfred Hassan in MaxiMuM SECUR-

1TY—LETTERS FROM CALIFORNIA’S PRrISONS 22 (E. Pell ed. 1972).
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reformed,*®* will cooperate with administrators and counselors,
and will adopt the values that are imparted to them by their
mentors. Furthermore, those who cooperate will do it out of full
sincerity rather than out of the realization that it is better to
play along in order to get desirable rewards.*s?

Correctional officials who do not take the view that the pris-
oner is sick, but rather expect the prisoner to become morally
rejuvenated, may have to wait a lifetime in order to see this
moral awakening. Philosophers have found it difficult to find
conclusive reasons for choosing to be moral other than purely
prudential reasons like fear of retaliation and rejection by one’s

peers.’®® As Kai Nielsen has said, “Viewed purely in the ab-

stract, there indeed is and can be no non-question-begging an-
swer to the question ‘Why should I be moral?’ ”*** One can
think of various specific instances in which a lawbreaker, given
particular moral views, would have no real compunction over the
criminal act and would be capable of showing outward remorse
only in order to gain freedom. An obvious example is that of a
poor man who steals out of desperation from a wealthy man who
will hardly miss the pilfered property.'*® Other examples would
be an otherwise kind man who kills his cruel and persistent
blackmailer—a man of despicable character and little true worth
as a person; the embezzler who takes a modest amount from his
wealthy employer who has never given him a decent wage; the

151. A prisoner may well see the treatment approach as little more than a sham to
make his suffering look less harsh to the rest of society. Instead, he may insist that his
deprivation be called what it really is-—punishment for his breach of legal prohibitions.
As a prisoner once wrote: “To punish a man is to treat him as an equal. To be punished
for an’ offence against rules is a sane man’s right.” W. MACARTNEY, WALLS Have MouTHs
165 (1936).

152. Cressey, Limitations of Treatment, in THE SocloLocy OF PUNISHMENT AND
CorrectioN 501, 505-06 (2d ed. N. Johnston, L. Savage & M. Wolfgang 1970).

153. Philosophers of both the Continental and Anglo-American schools of philoso-

phy have found it very doubtful that any absolute moral standards can be formulated: -

For a discussion of the approach to punishment taken by Jean-Paul Sartre and Albert
Camus, see Gerber & McAnany, Punishment: Current Survey of Philosophy and Law,
11 St. Louis U.L.J. 491, 502-08 (1967). See also J. SARTRE, SAINT GENET: ACTOR AND
MarTYR (1965). For two discussions of the problems of moral standards by Anglo-Ameri-
can philosophers, see K. NiELSEN, REASON AND PracticE (1971) and Thomas, Why
Should I Be Moral?, 45 Pumw.. 128 (1970).

154. K. NIELSEN, supra note 153, at 318.

155. “The perennial protection of values by law shields the status quo against inno-
vations and subjects human freedom to oppression and exploitation. The rich man is
‘virtuous’ and wants everyone else to be s0.” Gerber & McAnany, supra note 153, at 504.
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petty thief who is well aware of the fact that there are many
white-collar criminals who go unarrested and pay only relatively
light fines when they happen to get caught, and the young per-
son who smokes marijuana-and believes that there is no wrong
in it.

Apart from these examples which involve some justification
for the offender’s act, there are those more ordinary criminal
acts which a prisoner may not consider to be that bad. This may
be due to his own personal moral upbringing, or it may be a
result of environmental influences and pressures. In a subculture
or community in which violence is more readily accepted as a
means for solving problems, individuals may not see acts of as-
sault or even murder with very great disapproval in certain
cases. Adaptation to violent forms of action may well be neces-
sary to ensure survival. The carrying of a knife or a gun in these
situations is often an important measure of self-defense.

Given a social and moral orientation such as this, it would
be extremely . difficult to change a criminal’s views within a rea-
sonable time in a prison setting. It would seem that any genuine
change must begin with a truly voluntary desire to change and a
certain amount of real cooperation from the prisoner.!s®

The previous examples also cast doubt on the therapeutic
and behaviorist approaches.'® It must be asked whether it is
possible to ever reach a fully developed stage of conditioning
techniques which teach the criminal to make the “right” choices.
It may well be that many criminals have in fact made what
many reasonable people would regard as morally acceptable
choices, given the particular circumstances. What techniques
will change the attitudes of criminals who have committed
crimes which could be seen as being, to some degree, excusable?
The desire to inculcate certain values in inmates, which they do
not accept and merely perceive as hypocritical, may very well
contribute to the hostility felt by the criminal against society.
An inmate may very well perceive the deepest falsity when told
to abstain from aggression and acquisitiveness, when he is well
aware that competition and avarice are commonplace in many

156. See S. HALLECK, supra note 78, at 33.
157. The psychotherapeutic approach is discussed in text accompanying notes 84-
120 supra; the behaviorist approach in text accomanying notes 121-127 supra.
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segments of American society. The convict may very well won-
der at the reasons for containing more open forms of lawless-
ness, while groups of businesses can sometimes engage in price-
fixing and often get away with paying relatively small fines.

V. CONCLUSION

A sentencing structure based on the rehabilitative concept
conditions release from prison upon the showing that the pris-
oner has been rehabilitated. This creates injustices through dis-
parities in sentences and time served. It invites hypocrisy on the
part of both inmates and administrators, since prisoners must
often mask their true feelings and feign repentance, while ad-
ministrators are to encourage the “voluntary” rehabilitation of
the prisoner but must prolong the imprisonment of those who
do not respond to treatment. It is an insult to the prisoner
whose criminality is caused by bitterness at society and
who—rightly or wrongly—feels justified in committing a crime
and consequently does not feel genuine remorse. To tell such an
individual to accept treatment, or to insist upon true reforma-
tion although the prisoner is not so inclined, is to invite the indi-
vidual either to lie or to feel a resentment which can only work
against any true socialization. It is no wonder that the reduction
of recidivism—rehabilitation’s primary objective—has not been
accomplished.

The rehabilitative theory seeks to justify prolonged confine-
ment if it is judged that the prisoner has not been rehabilitated.
Yet, it attempts to make this extremely difficult judgment based
on the very limited knowledge of human nature and predictabil-
ity available today. Rehabilitation allows for the detention of a
prisoner who continues to have anti-social feelings and values
which conflict with some of the accepted values of society.'®®
This detention is continued in spite of the fact that the prisoner
may have decided not to commit another crime, but is merely
acting in a manner which prison officials deem to be asocial and
which is taken to signify the inmate’s lingering “dangerousness.”
This dangerousness is often supposedly demonstrated by the
prisoner’s membership in groups, or belief in ideologies which
are strongly opposed to the currently prevailing social structure
and values.

158. See AMERICAN FRIENDS SERVICE COMMITTEE, STRUGGLE FOR JUSTICE (1971).
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Under any of the approaches to reform, the door is left open
for abuses in length of confinement whenever rehabilitation
techniques work either too slowly or not at all. In addition, it
invites the possible disregard of individual rights, especially
since correctional officials may become less aware of rights be-
cause they see themselves administering a program which is
beneficient and humanitarian. Specifically, the denial of due
process in interprison proceedings'®® and the use of certain kinds
of rehabilitative techniques'®® present ominous threats of in-
fringement on basic individual liberty and dignity.

At the same time, rehabilitation can give relatively early
freedom to the hardened, professional criminal who is knowl-
edgeable and adept at feigning repentance and reformation, but
who is all the time intending to return to crime. It allows for
probation even for serious crimes, on the theory that incarcera-
tion would only cause deterioration in the criminal’s attitude
(“prisonization”). Yet, it disregards the possibility that others
might see the offender’s release as an indication that the laws
are not to be taken seriously and that the price to be paid for
crime is a low one.

Serious reconsideration must be made of sentencing based
on the rehabilitative theory. It would be better to do away com-
pletely with indeterminate sentences and parole boards. Instead,
short, definite sentences comparable to those given in Europe
could be employed with less room for disparity and greater cer-
tainty for the prisoner in making future plans.

In the future, incarceration could more likely be justified on
two theories. One is that the threat of punishment is necessary,
even if not 100% effective, in preventing crime. This is the the-
ory of deterrence. Once an offense is committed, the offender
will simply be told that because of this social breach, punish-
ment must ensue in order to discourage the offender, as well as
others, from committing further crimes. The second rationale
which may be used is that of incapacitation or isolation of the
offender from society. This rationale is particularly applicable

159. For a compilation of articles discussing questions of due process in prison, see
PrisoNERS’ RIGHTS Sourcerook (M. Herman & M. Haft eds. 1973).

160. See, e.g., Symposium: The Control of Behavior: Legal, Scientific and Moral
Dilemmas (pt. 1), 11 Crim. L. BuLL. 598 (1975).

http://digitalcommons.law.ggu.edu/ggulrev/vol11/iss2/3

42



Lopez: Criminal Sentencing

1981] CRIMINAL SENTENCING 575

to the case of habitual offenders. Incapacitation is really con-
cerned with the protection of the victim or potential victim. It
provides as the ultimate justification for imprisonment the pro-
tection of innocent individuals who may fall prey to a wrongdoer
if he or she is not confined. In the case of habitual offenders who
will neither be rehabilitated nor deterred, it is clear that it is
nonetheless necessary to imprison them to keep them out of
circulation.

As for rehabilitation, there is a definite place for it in the
penal system. Meaningful reform programs offered on a volun-
tary basis would surely be beneficial to those prisoners who par-
ticipate out of genuine, personal interest and would in general
provide another means for bolstering morale. Neither can reha-
bilitation in the form of psychosurgery, shock therapy, and
chemotherapy be entirely dismissed. As an effective and even
humane possibility in the future, it could help prisoners without
the need for long detention, as well as help to safeguard the
well-being of potential victims. Until the time (if ever) that
behaviorial changes of this kind can prove to be reasonably ef-
fective and not unduly cruel, they are best left in the experimen-
tal stage with voluntary subjects.
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