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364 Swmrre v, Inpustrian Acc. Com. [44 C.24

[8. F. No. 18018, In Bank., Apr. 22, 1955.]

GEORGE SMITIH, Petitioner, v. INDUSTRIAL ACCIDENT
@O“\F\E?S SION et al., Respondents.

[1] Workmer’s Compensation—Permanent Disability-—Bubsequent
Injuries Plan.—Under Lab. Code, § 4754, directing payment of
special additional ecompensation for injury of employe perma-
nently partially disabled vesulting in 70 per cent or more
permanent disability “from funds ‘mpwm inted for suech puor-
pose,” taxpayers as whole, rather n employer of already
handicapped worker, pay m@d;mo compensation to worker
if he sustaing indw 'na}, mnjury ‘xhl } causes inereased perma-

ot e

nent disability (',01!15}“}9; w}éhéz} limits defined.
121 Id.—Permanent Disability—Efect of Payment of Wa ges.—~~An

employe may receive phrnsmmﬂt disability rating of 100 per
cent and be entitled fo disability payments incident to suech
rating though he is able to return to work at wages he received
before injury which caused disability.

[3] Id.—Permanent Digahility—Effect of Payment of Wages.
Right to compensation is not lost or diminis
ploye’s return to work at same or different wage than that
theretofore earned by him, since statute does not reguire
showing of loss of earning power as prevequisite to payment of
compensation for permanent disability, but provides for pay-
ment in installments of fixed and definite sum of money there-
for.

[4] Id.—Permanent Disability—Permanent Partial Disability.—
Phrase “permanently partially disabled” as used in Lab. Code,
§ 4751, relating to compensation for iniurv of employe perma-
nontly partially disabled resulting in 70 per cent or more
peunanuxt disability, should be given liberal construetion so as
to extend benefits of code section to digabled employe, and if
employe may properly be rated at 100 per cent disability to
qualify him for basic form of workmen’s compersation, thongh
his earning power has not for praectical purposes heen im-
paired, it should be at least equally permissible to penetrate
fietion of 100 per eent disability and aeceept truth of his re-
maining earning ability so that further truth of st 1heequent
injury with increased actual disability may be compensated
from fund set up for that purpose.

3L

1

[1] See Cal.Jur.,, Workmen’s Compensation, § 100 et seq.; Am.
Jur.,, Workmen’s Cempenswti(m, § 289,

McE. Dig. References: [1, 4] Workmen’s Compensation, §221;
[2, 3] Workmen’s Compensation, §223.
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Julius M. Keller for Petitioner.

1 & Brown, Aftorney Geueral, (erald A. Carrera,
vy Attorney General, Everett A, Corten and T. Groe-
r }E;z Respondents,

dmsz

SCHAURHR, J—George Smith, an applicant for workmen’s
compensation, seeks re and annulment of an order of
the Indust rial Accident Commission that he take nothing
by reason of a claim against the Subsequent Injuries Fund.

Whether Smith is c:s:?i‘iim to compensation from such fund
d “i}em"z’\' upon the meaning of section 4751 of the Labor Code,
lereinalter summarized, We have concluded that the section
can and \Ezmﬁ il b\ hiberally interpreted in favor of the appli-
cant to give him the re lief which he seeks
In e sln r 1tion (Sezéscm' ot Inguries Pund v. Indus-
iriel Ace, L (1832), 39 CalZd 83, 86, 61 [244 P.24 889])
we (?UE’!;’E( ¢ ol plan and obg{éeuves of the sub-
and held that it is encompassed
“co*‘ﬁpi@fe svstem of workmen’s
compensation 77wl dz 55 horized by the state Constitution
(art, XX, §21) 1 %a'h:%eh varions s{zm:sizog, partzcu}arly’, in
this connection, division IV of The Tiabor Code (§§ 3201-6002,
which include the iries plan), are intended
““to make eff cu’w ' 3201). ““The provisions
of Divisien IV iberally construed by the courts
with the v urpfmx (\f extending their benefits for the protection
of person 1 the course of their employment.”” (Lab.
(f(y?;) s i
'E‘Im subsequent injuries plan provides as follows: An
plover of & workman who has a permanent physical impair-
wit and who thereafter sustaing a compensable injury re-
gulting in permanent disability, is not liable for compensation
for the easuing combined ¢ zsab} ities, but only for that pertion
of permanent disability which is caused by the last injury.
(Lab. Code, §4750.) ““If an employee who is permanently
partiglly dz,\éﬂ; ed receives a subsequent eompensable injury
resulting in additional permanent partial disability so that
the degree of disability cansed by the combination of both
disabilities 1s greater than that which would have resulted
from the subsequent injury alone, and the combined effect

11
Iy
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366 Syrm v, Inpustrian Acc. Cowm. [44 C.2d

of the last injury and the previous disability or impairment
is a permanent disability equal to 70 per cent or more of
total, he shall be paid in addition te the eompensation due
under this code for the permanent partial disability eaused
by the last injury, compensation for the remainder of the
combined permanent disability existing after the last injury
as provided in this article [art. 5, entitled ‘Subsequent
Injuries Payments’].”” (Lab. Code, §4751; italies added.)
[11 'The special additional compensation last mentioned is
paid from ‘‘funds appropriated for such purpose’ (Lab.
Code, § 4754) ; thus the taxpayers as a whole, rather than the
employer of the already handicapped worker, pay additional
compensation to the worker if he sustains an industrial injury
which causes increased permanent disability coming within
the limits defined.

Tn terms the subsequent injuries plan applies only
to an employe whose previous disability is parfiel. The Indus-
trial Acecident Commission takes the position that ‘¢ ‘perma-
nently partially disabled,” as used in Labor Code Section
4751, can be interpreted only as meaning having disability
which is ratable at less than 100%.”" The applicant urges
that an employe who, prior to sustaining a subsequent injury,
has a disability rating of 100 per cent may nevertheless (when
in fact he is performing services for which he is receiving
compensation) be eligible for subsequent injury compensa-
tion. In other words, the commission is of the view that by
the language of the statute it is precluded, insofar as applying
the Subsequent Injuries Fund provisions is concerned, from
treating as partially disabled an employe who has been rated
as totally disabled for the purpose of workmen’s compensation
payments while, on the other hand, the petitioner urges that
a rating of total disability for workmen’s compensation pur-
poses is neither synonymous with the fact of actual total
disability nor, in view of the objectives of the legislation,
does it preclade payments from the Subsequent Injuries Fund
to an employe who, although already rated totally disabled
for workmen’s compensafion allowances, has actually been
gainfully employed and suffered further disabling injury in
such subsequent work.

Smith sustained the industrial injury which gave rise to
thig proceeding on August 14, 1952. As a result of this injury
he lost part of the little finger of his right hand. This dis-
ability, considered alone, received a permanent disability
rating of 5% per cent.
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On June 6, 1949 Smith, who was then employed as a long-
shoreman, had sustained an industrial injury to his left
arm and shoulder which received a permanent disability
rating of 384 per cent. Before he sustained the 1949 injury
Smith saffered from swelling of the right hand. This con-
dition, the resuit of arthritis, has grown worse and now
affects both arms and hands and the left leg. After being
injared on June 6, 1949, Smith was unable to return to work
until July, 1951, Since then he has worked as a sweeper
on the docks. This work is less demanding physically and
does not pay as much as that of longshoreman. Smith did
not work every day as a sweeper, sometimes because work
was not available and sometimes because he could not work
due to his physical condition. The Permanent Disability
Rating Burean concluded that Smith’s disability immediately
prior to his injury of August 14, 1952, would be ratable at
100 per cent.

The emplove contends, in effect, that the determination
that he had a prior 100 per cent ratable disability is untenable
in the light of the undisputed evidence that he was working
and earning wages. This contention, in the form in which
it is stated, is incorrect. [2] It is settled law in this state
that an employe may receive a permanent disability rating
of 100 per cent and be entitled to the disability payments
incident to such rating although he is able to return to
work at the wages he received before the injury which caused
disability. [3]1 ““[Tlhe right to compensation is not lost
or diminished by the injured employee’s return to work at
the same or a diifferent wage than that theretofore earned
by him. The statute does not require a showing of loss of
earning power as a prerequisite to the payment of compensa-
tion for a permanent disability, but, on the eontrary, provides
for the payment in installments of a fixed and definite sum
of money therefor.”” (Postal Tel.-Cable Co. v. Indusirial
Ace. Com. (1931), 213 Cal. 544, 550 [3 P.2d 6]; see also
Frankfort General Ins. Co. v. Pillsbury (1916), 173 Cal. 56,
58 {159 P. 1501; Mercury Aviation Co. v. Industrial Ace.
Com. (1921), 186 Cal. 375, 377 [199 P. 508] ; Department of
Motor Vehicles v. Imdustrial Ace. Com. (1939), 14 (Cal2d
189, 191, 194 [93 P.2d 131].) We conclude, nevertheless,
for the reasons hereinafter explained, that it is permissible
and desirable to distinguish between a formula or rule-
egtablished ‘100 per cent disability’’ for certain rating pur-
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poses, and actual total disability insofar as productive work
or compensated employment is concerned.

I'4] 'The phrase “‘permanently partially disabled” is not
defined in the Labor Code and does not appear elsewhere
in that code than in section 4751. However, the phrase is
in common use in connection with workmen’s compensation.
(See 58 Am.Jur., Work s Compensation, § 283 [““‘Dis-
ability benefits arve ordinarily graded on the basis of the
character of the disability as partial or tofal, and as tem-
porary or permanent’’]; 2 Schneider, Workmen’s Compen-
sation Law (1932}, pp. 13321333, §406 [*“There are four
designated eclasses of disability for whieh ecompensation is
payable. They are permanent total, permanent partial, tem-
porary total and temporary partial”’].) The California cases,
without discussion of the meaning of the phrase “‘permanent
partial disability,”” have used it to refer to disability rated
at less than 100 per cent. (Massachuseiis ete. Ins. Co. v.
Pilisbury (1915), 170 Cal. 767, 768 [151 P. 419]; Frankfort
General Ins. Co. v. Pillsbury (1916), supra, 173 Cal. 56, 57 ;
Mercury Aviation Co. v, Industrial Ace. Com. (1921), supra,
186 Cal. 375, 377; Baroni v. Rosenberg (1930), 209 Cal. 4, 6
[284 P. 11111

The employe urges that although permanent partial dis-
ability has been accepted in other contexis as meaning dis-
ability rated at less than 100 per cent, the Legislature must
have intended that so far as section 4751 is concerned ‘‘as
long as one is able to be employed and in o position to become
injured, he is within the contemplation of the statute, and
‘partially disabled.””’ According to the employe, under the
commission’s interpretation of section 4751 ‘‘the most worthy
cases”’ would not be entitled to subsequent injury compen-
sation; for example, such compensation could not be awarded
to the blind employe, sinee seéction 4662 of the Labor Code
provides that blindness is ““conclusively presumed’ to be a
total disability, or to the employve who has severe impairment
of the functions of the neck, sinee the commission’s schedule
for rating permanent disabilities lists sueh impairment as a
100 per cent disability.

The following example suggested by the employe illustrates
the apparent injustice of a strict interpretation of section
4751: An employe, such as the applicant here, who has
prior permanent disability rated at 100 per cent but who is
gainfully employed sustains an industrial injury causing per-
manent disability rated at 514 per cent; the combined effect
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the present ease. The matter should have further legislative
attention. Pending clarification by the Legislature, however,
the Industrial Accident Commission, and this court, must deal
with the legislation as it exists and with cases as they arise.
In the circumstances it appears socially desirable and juri-
dically proper to give the words “‘permanent partial dis-
ability’” as used in section 4751 a liberal construction extend-
ing its benefits to the disabled employe. If an employe may
properly be rated at 100 per cent disability to qualify him
for the basic form of workmen’s compensation, even though
his earning power has not in fruth, for practical purposes,
been impaired,? it should be at least equally permissible to
penetrate the fiction of 100 per cent disability and acecept
the truth of his remaining earning ability so that the further
truth of a subsequent injury with increased actual disability
may be compensated from the fund set up for that purpose.

For the reasons above stated the order of the commission is
annulled and the matter is remanded for further proceedings
consistent with the views expressed in this opinion.

Gibson, C. J., Shenk, J., Edmonds, J., Traynor, J., and
Spence, J., concurred.

CARTER, J—1I concur in the conclusion reached by the
majority, but in the interest of wuniformity of decision I
deem it advisable to call attention to the inconsisteney in the
reasoning upon which the majority opinion here is based and
the reasoning of the majority in the cases of Bryant v. Indus-
trial Ace. Com., 37 Cal.2d 215 [231 P.24 321, Aetna Life Ins.
Co. v. Industrial Acc. Com., 38 Cal.2d 599 [241 P.2d 5307,
and Garcie v. Industrial Ace. Com., 41 Cal.2d 689 [263 P.2d
8], in all of which last cited cases I dissented. In the last
cited cases the mandate of liberal construction of the identical
statutes here under consideration contained in Labor Code
section 3202 was ignored by the majority. Had this mandate
been followed the result in the last cifed ecases would have
been favorable to the disabled employee as it is in this case.

*See eases cited, ante, pp. 367, 368.



	Golden Gate University School of Law
	GGU Law Digital Commons
	4-22-1955

	Smith v. Industrial Acci. Com. [DISSENT]
	Jesse W. Carter
	Recommended Citation


	tmp.1438365663.pdf.z4zE0

