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raises a presumption that it was the result of passion and
prejudice. [Citation.] The amount of the verdict must be
viewed in the light of the evidence before the trial court.
[Citation.] The frial court, in denying a motion for new
trial, found that the verdict was not excessive. This decision
lends weight to the jury’s award. [Citations.] There is
considerable support in the evidence for the trial court’s
approval of the amount awarded.”” (See also Roeedder v.
Rowley (1946), 28 Cal.2d 820, 822-823 [172 P.2d 3531 ; Deevy
v, Tassy (1942), supra, 21 Cal2d 109, 120-121; Morgan v.
Routhern Pae. Co. (1892), 95 (Cal. 501, 508-509 [30 P. 601];
Huggans v. Soulhern Pac. Co, (1949), 52 Cal.App.2d 599,
615-616 [207 P.2d 8641: Day v. General Petroleum Corp.
(1939), supra, 32 Cal.App.2d 220, 2358-240.) In the present
case we are likewise unable to hold that the evidence fails
to support the verdiet and the trial court’s approval of it.
Under such ecircumstances it is not within our provinee to
mnterfere on appeal.
The judgment is affirmed.

Gibson, C. J., Shenk, J., Carter, J., and Traynor, J., con-
curred.

Appellants’ petitions for a rehearing were denied May 18,
1955, Spence, J., was of the opinion that the petitions should
I b bl
be granted.

(L. A. No. 23504, Tn Bank. Apr. 22, 1955.]

FRED H. MILLER, Appellant, v. DONALD GLASS et al,
lespondents.

[1] Judgments—Summary Judgments — Appeal.—In determining
on plaintiff’s appeal from summary judgment for defendants
whether complaint states cause of action, plaintiff’s allega-
tions must be accepted as true.

[2] False Imprisonment—Fleading.—Complaint alleging that de-
fendants “without warrant or other process of any kind”
arrested plaintiff on sole charge of failing and refusing to
exhibit fishing license on demand in violation of Fish & G.

McK. Dig. Beferences: [1] Judgments, §8a(11); [2, 5] False
Imprisonment, §16; [3] False Imprisonment, § 8; [4] Avrrest, §5;
[6] False Imprisonment, § 2.
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Code, a misdemeanor, that plaintiff had not violated
suech eod{ on i1 once of defendants or either of them,
and that he v 15 | thereafter v’spria ed by defendants for sueh
purported vio gos! of his liberty for ap-
g‘woximauzh 8ix ; suffering dam in stated
sum, states cause of action fo ‘false arrest and Imprisonment.

f31 Id —-—Pers«:ans Immune—Persons aeting as law enforcement
officers and in wniform not immune from eivil Hability for
false arrest and imprisonment,

[4] Arrest—Without ‘Waffi‘an"zaw A polige officer is without author-
ity to & t individnal, without warrant, for misdemeanor not

committed in presence O'E officer.

{5] Falss Erla=}”1$£11mersvaﬁeadiﬁg.—waVhere complaint iz based on

& it warrant for misdemeanor not eommitted

e of rg, all that need be alleged to charge un-
lawful arrest is arvest without process, imprisonment, and
damage.

[6] Id.—Disgtinguished From Malicious Prosecution.——While malice
and lack of probable canse are essential elements of pleading
«mu pmz)i in ma prosecution action, they have no bear-

g on charges of false arrvest and imprisonment except in

single instance that, where offense is apparently being eom-

mitted in presence of arresting officer, he may invoke by way
of defense the doctrine of probable eause to justify arrest
without warrant,

APPEAL from a judegment of the Superior Court of San
Diego County. 1. N. Turrentine, Judge. Reversed.

Action for false arrest and imprizsonment. Summary judg-
ment for defendants reversed.

Fred H. Miller, in pro. per., for Appellant

Bdmund 6. Brown, Attorney General, Alexander Googooian,
Deputy Attorney General, Reed & Kirtland and Robert C.
Packard for Respondents,

SPENCE, J.—Plaintiff appeals from a summary judgment.
The sole issue in controversy is whether plaintiff’s complaint
stated a cause of action. [1] In determining this point,
plaintiff’s aliegations must be accopted as true. Upon this

[4] See Cal.dur.2d, Avrest, §8; Am.Jur, Arvest, §26.
[6] See CalJur., False Imprisonment, § 2; Am.Jur., False Im-
prisonment, § 2.
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premise, plaimiﬁ contends that ihe trial court erred in hold-
ing that hig “‘action has no merit”” and in entering judgment
in favor of defendants. 'The record sustains plaintiff’s
position.

Plaintiff alleged, among other things, that defendants *“ with-
out warrant or other process ; 7 arrested him upon
the ““sole charge of failing, 1 }f?! imﬂ" ‘md refusing to exhibit
upon demand a California fishing license, thus violating sec-
tion 405 of the Fish and Game Code, a nnsd@maanor ; that
he ‘“‘had not s médwé saxd section . . . in the presenee of
the defendants or either of them, or otherwise’”; that he was
thersafter imprisoned by defendants for said purported vio-
lation; that by reason of such arrest and imprisonment, he
was e”*spr‘iwﬁ of his iibﬁ‘"wy for appmximaﬁeiy six hours and
thereby suffered damage in the sum of $25,000.

Defendants’ demurver to plaintiff’s complaint was over-
ruled.  Defendants then answered, denying generally plain-
tiff s allegations and asserting as an affirmative defense that
they were “‘at all times mentioned . . . acting in their official
capacities as law enforcement officers of the California De-
partment of Fish and Game’’; that when they arrested plain-
tiff, they ‘“had reasonable grounds and/or probable caunse to
helieve that plaivtiff in [their] presence . . . wasg violating
section 403 of the Fish and (Game Code’; that they were
then ““aecting within the course and scope of their employ-
ment’’ and, ag such, were ‘‘ghielded by the cleak of immunity
from eivil lability.”’

At the hearing of defendants’ motion for a summary judg-
ment, which was made solely on the ground that plaintiff’s
complaint failed fo state a cause of action, plaintiff stipu-
lated that defendants were “‘Iish and Game Wardens,”’
were ‘‘in uniform,”’ and were ““on duty at the time’’ of
plaintiff’s arrest. Theret upon the court granted the summary
judgment, and plaintifi appeals therefrom.

[2, 33 Plaintiff properly malntains that his complaint stated
a cause of action, for while defendants were admittedly acting
as law enforcement officers and were in uniform, they were
not immune from eivil lability for false arrest and im-
prisonment. [4] As was stated in Oppenheimer v. City of
Los Angeles, 104 Cal. App.2d 545, at page 549 [232 P.2d 26] :
A police officer iy without right to arrest an individual,
without a warrant, for a misdemeanor not committed in his
presence. (Pen. Code, § 836 ; Collins v. Gwens, 77 Cal.App.2d
713, 718 11:6 P.2d 8”“7j.} [61 Where a complaint is based
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upon an arrest made without a warrant, for a misdemeanor
not committed within the presence of an officer, as it ig here,
all that need be allezed to charge the unlawful arrest is
(1) the arrest without process, (2) the imprisonment, and
(3} the damage. (Collins v. Owens, supra, p. T18; Kaufman v.
Brown, 93 Cal.App.2d 508, 511-512 [209 P.2d 156].) While
other matters not necessary to a cause of action for false
mmprisonment are here alleged, the.complaint contains the
vital allegations. As against a general demurrer the surplus
allegations must be disregarded.”’

Relying upon White v. Towers, 37 Cal.2d 727 {235 P.2d
209, 28 AL.R.2d 636], and Coverstone v. Davies, 38 Cal.2d
315 [239 P.2d 876], defendants contend that since they ad-
mittedly were law-enforcing officers, acting within the scope
of their employment at the time of their alleged wrongful
arrest and imprisonment of plaintiff, they are immune from
civil lability for such acts. Neither of the cited cases sus-
tains defendants’ contention.

In White v. Towers, supra, the alleged canse of action was
for malicious prosecution, rather than for false arrest and
imprisonment. It was held that the policy of ‘‘promoting
the fearless and effective administration of the law’’ required
that officers who institute criminal proceedings in pursuance
of their official duties should not be liable to ‘‘vindictive and
retaliatory damage suits’’ for alleged malicious prosecution.
(37 Cal2d 729.) Different principles govern actions for
false arrest and imprisonment, for the law expressly limits
. the arresting officer’s authority. When the arrest is without
& warrant, the misdemeanor must have been ‘‘committed or
attempted in his presence.”” (Pen. Code, §836.) [6] In
a malicious prosecution action, malice and lack of probable
cause ave essential elements of pleading and proof. (16 Cal.
Jur. § 2, p. 728.) They have no bearing, however, on charges
of false arrest and imprisonment (see 12 Cal.Jur., §2, p.
429; Kaufmon v. Brown, 93 Cal.App.2d 508, 512 [209 P.2d
156]) except in the single instance, which is not involved
on this appeal from the summary judgment, predicated solely
on the claimed insufficiency of plaintiff’s complaint: that
i where the offense is apparently being committed in the pres-
- ence of the arresting officer, he may invoke by way of defense
the doctrine of probable cause to justify the arrest without a
warrant. (5 Cal.Jur.2d §10, p. 158.)

Coverstone v. Davies, supra, involved an alleged false arrest,
bat there a misdemeanor was being committed in the officers’
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ywresence, and they were therefore authorized to make an
arrest without a warrant. (Pen. Code, §836.) In such
cirenmstances, 1t was held that the arresting officers, arriving
upon the scene, were ‘‘entitled to act on reasonable appear-
ances in determining who were parties to the offense’ (38
Cal.2d 320), and that the ‘““doctrine of probable cause’ would
protect them. (38 Cal.2d 321.)

Neither White v. Towers, supre, 37 €Cal2d 727, wnor
Coverstone v. Davies, supre, 38 Cal.2d 315, supports the broad
claim that a law-enforcement officer may not be held liable
for an arrest, without a warrant, for a misdemeanor not
committed in his presence. Such holding would do violence
to the provisions of Penal Code, section 836, prescribing the
conditions of a lawful arrest, and would be contrary to the
settled rules established by the cases dealing with false arrest
and imprisonment. (See Collins v. Owens, 77 Cal.App.2d 713
(176 P.2d 372]; Kaufman v. Brown, supre, 93 Cal.App.2d
508 ; Oppenheimer v. Cily of Los Angeles, supra, 104 Cal.
App.2d 545.) The trial court therefore erred in concluding
that plaintiff’s complaint failed to state a cause of action
and in granting defendants’ motion for a summary judgment.

The judgment is reversed.

Gibson, C. J., Shenk, J., BEdmonds, J., Traynor, J., and
Schauer, J., eoncurred.

CARTER, J.—1 concur in the reversal of the judgment but
disagree with the holding in the majority opinion that White
v. Towers, 37 Cal.2d 727 [235 P.2d 209, 28 A.L.R.2d 636],
and Coverstone v. Davies, 38 Cal.2d 315 [239 P.2d 8761, were
correctly decided. I am firmly of the opinion that these cases
were erroneously decided as elearly pointed out in my dis-
senting opinions therein.
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