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as~;ig11ee may do as to its 

!d.-Conditional Sales-Remedies of Seller-Action for Price 
as is not rule of universal and auto­

appil.ca·twn under every conditional sale 
suit for he 

and cannot thereafter "'"'"()""""''" 
repossesses he terminates contract cannot 
for since terms of contract and other eircmmsta 
case, not mechanical rule as to election of 
determinative. 
!d.-Conditional Sales-Third Persons' ttll;.ll.ts--A!iS1~!nn1ellLt 
Oontra,ct by Seller.-Where seller m1der conditional 
tract contract "with recourse,'' and atl>Hg·.uel,, 

n'P<WHWfu without notice 
rule that 

which without ~,,'PL>+~·'~ f'.mn"<'TlT. ;,wnn·i~;· 

:for debt 
ag-I·eernertt with 



APPEALS from of 
Conllty. Clnn•nee 1\L 

1Yith direetions. 

Actions by on couditiuna1 eoutracts 
assignor-seller for money due 011 C'Ontracts. 
defemlant reversed with directions. 

JHario h Olinco aml Edgar .T. Melchione for 

,J. George Bragin for Hespondent. 

of r~os 

SOIIAUEH, J.-Plaintiff, the of contracts of con-
(titional brought these two aeti,ms for money 
the assignor-seller, herein called defendant. 'fhe 
>Yere tried together. In the first referred to 
partiPs as the "1crith rceonrse 
stiJmlatcd that have m 
on the first and se(·ond causes of aetion ~mel that the sums 
flue on the third alH1 fourth causes of aetion had been paid 
in full; plaintiff appeals from the portion of the judgment 
·which decrees that it take nothing on its fifth eause of 
aetion. In the :;;econ(1 rderrel1 to 
the ''without rcconrse '' rasr, 
from the judg·ment that it iake nothing. 
do not common oE law will be 
separately discussed. \'{ e ha ye eonclndc<1 that the 
of the fr·om iu the 
judgment in the seeoncl case should be re1·ersed v;ith directions 
to the trial eonrt to rn h: r as hereinafter indicated. 
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eon tract 
m install­
under the contraet 

as follows: 

with 

·waiving any as to 
Defendant agrees "that in the event 

the Purchaser, the entire balance 
shall become immediately 

conditional defaulted. Plaintiff brought this 
action to recover from clefew1aut the unpaid balance under 
the eontraet. After instituted this action, it re-

ihe freezer without not defcmlaut. So far as 
fl'cezcr is still in the of plaintiff. 
trial eourt (lefendant ':; contention that 

nw freezer witbout notiee to clefenclant plain­
to waivr its other rights against defendant. 'fhe 

( erms of !lJC between plaintiff and de-
the of snell holding. By the 

defendant not assigned to plaintiff its rights 
bnyer; 1 it also agreed that should 

~hould have certain rights against 
dpfeadant. It is that in the event of default by the 

snit may be brought against defendant "whether or 
has been made or undertaken," and "whether 

not snit has been commenced against" the buyer, and 
any rights as to Lime of " 'fhe 
of these is to permit plaintiff to 
of snit defendant, whateYer plain-
its reme-dies against the bnyer. 'fhis is 

does not claim, that it can have 

'Tl1ese riglltR, as stntd in Pale contract, include the 
iu the c\·ent of <lefault the Jli'Operty with 

tile option: To retain made by buyer as 
the use of property, and, to all interests 

buyer therein terminated, or (b) To sell said chattels ... and 
nrdit the net proceeds of said sale ... on account of the amounts due 
~10rennder. '' 
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snit for the he 

to the and cannot thereafter repossess, and 
seller repossPsses he terminates the contract and 

then'aftee sue for the The terms of tho con-
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to election of are determinative. 
Budd & Inc. ( 1942), 19 Cal.2d 293 

; Adams v. An (1918), 178 Cal. 158, 160 
on the notes, while still retaining 

the defendant was merely excr-
which, under the were concurrent 

1wt altenmhn~"]; Al;ltrican-La Prance Pire Co . . 
( 192!)), 98 293 P. [by the 

(·outrad "the seller explicitly limited its right, in the event 
of failure to receive ... , to repossess itself of the 

"]; James Y. Allen (1937), 23 Cal.App.2d 205, 
P.2d 570] ["the contract in this case limits the 

yendor to his election between two remedies"].) Similarly 
it is the contract between plaintiff and defendant (which 

more than a mere which must be looked to in 
the remedies 'Which plaintiff can pursue against 

L1efendant. 
Defendant relies upon section 2819 of the Civil Code, 

''A surety is exonerated ... if by any act 
without the consent of the surety the original 

the principal is altered in any respect, or the 
remerlies or rights of the ereditor against the principal, in 

in an~' way impaired or suspended.'' De­
J'z>!l(1ant says that as creditor, by repossessing the 
freezer without notice to defendant, impaired the value of 
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is incorrect in its 

cannot recover because it took pos­
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for 
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amount. 
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this court shonld reverse 
fifth canso of action with 
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for 

corred one whic~h could be 
direct its 

" Case 
contracts of conf1i­

amoug other tl1ings, 

2 ScctJon ''A surety nta;" require his ereditor to proceed 
the otl>er in his which 

suretY ~an not whieh lighten burden; 
nnd if in· ,;neh neg·lc<-ts to (]o tl10 wrety is oxonern ted 
to the cxtent to which he thereby prejn,Jiecd. 

"Section :~S,HJ ]Jl'twidcs, '' is on tit icc! to tho benefit 0f (JYery 
security for ihe pcrfonnr.J;ce of principnl held l!y the 
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or not.;' 
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