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[L. A Nos 23328, 23390 1In Bank May 17, 10557

BUDGET PINANCE PLAN (a Corvoration), Appellant, v
SAV ON BFOOD CLUB ING. (a Corporation), Re
spondent.

(Two Unzes.)

11} Sales— Conditional Sales Third Persons Rights— Assisnment
of Contract by Beller. Wheve seller under conditional sale
contrael assions contraet and agrees that in evenl of buyer’s
default suit may be brought against seller Ywhether o not
repossession bas been made or undertaken” “whether or not
suit has been commenced against” huyer and “without waiving
any richts as to tine of repossession” and assionee, on buvey's
detault, repossesses property without notice to seller, assiones
does not thereby waive ifs viehts aoainst seller, since purpose

_and effect of quoted provisions of agresment with seller is to
permit asmgﬁee to pursne its remedy of suit against seller
whatever assignee may do as to its vemedies against buyer.

[2] Id.CUonditional Sales— Remadies of Seller Action for Pries
a8 Precluding Retaking. It is not rule of universal and anto-
matic application under every conditional sale contract that
when seller brings suit for purchase priee he passes fitle {o
buver and cannot thereafter repossess, and that when seller
repossesses he fterminates contract and cannot thereafler sue
for price, sinee terms of eontraet and other cirenmstances of
ease, nob mechanienl rule as to election of remedies, are
&etermmatwe‘

13] 1d—Conditional Sa,ies»—Thmi Persons’ Bzghts~A551gnment of
Contract by Beller. Whera seller under conditional sale con
trant agsions contraet “with vecourse,” and assipnee, on buyer’s
default, repossesses property without notice to seller, seller
may not successfully invoke rule that surety is exaneraied ~
by any act of creditor which without surety’s eonsent impairs
value of seeurity for debt (Cw Coﬂ@ 598103, sinee seller,
under its acreement with assionce, is not a surety whose Ha-
hility depends on liability of prineipal deblor, but is dirsctly
liable by virtue of its asveement that, on buver’s defanlt, suil

_may be brounght acainst it independently of whether assionen
brings action against buyer and independently of whether as.
signee repossesses property. ‘ ‘

1] See CalJur, Sales, § 167; Am.Jur., Sales, § 920 eb ceq.
[2] See Caldur, Sales, 88 156, 157; Am.Jur., Sales, §970 ef seq.

McK. Dig. References: [1] Sales, §450(2); [2] Saicsj é%Q §77
430 18] Sales, §450(1); [4] Bales, § 45004,
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[4] Id.—Conditional Sales—Third Person's Rights—Assignment of
Contract by Seller.—In action hy assignee of conditional sale
00‘1’{":1{4‘5 against seller for breach of warranty “that the

nitial payment . . . has been actually received,” trial court’s
detennmatmn {nat seller did not warrant that ﬁ had received
such payment is ervor, though evidence establishes that such
payment was not made by buyer under sonfract but was
merely reported by salesmen as being made, sinee in ordinary
parlance one understands, when seller says he has receive d
pavment agreed to be made by buyer, that he has received it
from buyer, nof that it has been ad.an ed by seller’s own sales-
men, 951)0(*14“\' when federal eredit regulation in effect forhids
seller to accept pavment whieh he knows has been advanced
by salesman.

APPEALS from judgments of the Superior Court of Lios
Angeles County. C arence M. Hanson, Judee. Reversed
= 2 ’ =
with directions,

Actions by assignee on conditicnal sales contracts against
assignor-seller for money due on contracts. Judgments for
defendant reversed with directions.

Mario L. Clinco and Edgar J. Melchione for Appellant

J. George Bragin for Respondent.

SCHAUER, J~—Plaintiff, the assignee of eontracts of con-
ditional sale, brought these two actions for money against
the assignor-seller, herein called defendant. The actions
were tried together. In the first action, referred to by the
parties as the ‘“with recourse assignment’’ case, the parties
stipulated that plaintiff have judgment in speuﬁed sums
on the first and second causes of azetion and that the sums
due on the third and fourth canses of action had been paid
in full; plamtift appeals from the portion of the judgment
which decrees that it take wnothing on its fifth cause of
action. In the second action, referred to by the parties as
the ““without recourse ass wmm*ﬁ” case, plaintiff appeals
from the judgment that it take nothing. The two appeals
do not present common questions of law and, hence, will be
separately discussed. We have concluded that the portion
of the Jlsdt’menf appealed from in the firgt case and the
judgment in the second case should be reversed with directions
to the trial court to enter judgments as hereinafter indicated.
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CWith Recourse Assignment’” Case

Jefendant sold a freezer under a conditional sale contraet
which provided for payment of the price in monthly install-
ments. Defendant assigned all its rights under the contract
to plaintiff by an assignment which provided as follows:

Defendant guarantees full performance of the eontract.
Defendant agrees ““that in the event of non-compliance with
any of the conditions of said agreement, whether or not re-
possession has been made or undertaken, suit may be brought
by the holder [plaintiff] against [defendant] . . ., whether or
not suit has been commenced against the party or parties
to said Agreement and without walving any rights as to
time of repossession.”” Defendant agrees ‘‘that in the event
of repossession or default by the Purchaser, the entire balance
outstanding under said agreement shall become immediately
due and payable.”’

The conditional buyer defaulted. Plaintiff brought this
action to recover from defendant the unpald balance under
the contract. After plaintiff instituted this aetion, it re-

ossessed the freezer without notifying defendant. So far as
appears the freezer is still in the possession of plaintiff,

{17 'The trial court accepted defendant’s contention that
hy repossessing the freezer without notice to defendant plain-
tif elected to waive its other rights against defendant. The
express terms of the agreement between plaintiff and de-
fendant negative the tenability of such holding. By the
agreement defendant not only assigned to plaintiff its rights
against the conditional buyer;' it also agreed that should
the buver default plaintiff should have certain rights against
defendant. It is agreed that in the event of default Ly the
buyer suit may he brought against defendant ‘‘whether or
not repossession has been made or undertaken,’” and ‘“whether
or not suit has been commenced against’ the buyer, and
“without waiving any rights as to time of repossession.”” The
purpose and effect of these provisions is to permit plaintiff to
pursue its remedy of suit against defendant, whatever plain-
if mayv do as to ifs remedies against the buyer. This is
not to say, and plaintiff does not elaim, that it ean have

31

1

These rights, as stated in the conditional sale contract, include the
it, 0 the event of default by the buyer, to repossess the property with
he option: (a) To retain all payments previously made by buyer as
comypensation for the use of said property, and, to declare all interests
of the buyer therein terminated, or (b) To seil said chattels . . . and
eredit the net proceeds of szaid sale . . . on account of the amounts due
hereunder,”’
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double recovery, but only that its pursuif of a remedy against
the buaver wnder the econditional sale contract, at a time
while the present action was pending, does not preclude
it from continuing to prosecute this action against the de-
fendant pursuant to the express terms of the assignment-
agreement,

Defendant relies upon the asserted general rule that re-
possession aund suit for the price under a conditional sale
contract are mutually exclusive remedies and that pursuit of
one is a waiver of the other. We are not here concerned with
what remedies under the conditional sale contraet may be
wvailable against the buyer. [27 We may say, however,

automatic application under every conditional sale contract
f when the seller brings suit for the purchase price he
passes title to the buyer and cannot thereafter repossess, and
when the seller repossesses he terminates the contract and
cannot thereafter sue for the price. The terms of the con-
tract and the other cirecumstances of the case, not a mechani-
cal rule as to election of remedies, are determinative. (See
Ravizza v. Budd & Quinn, Inc. (1942), 19 (Cal.2d 289, 293
[120 .24 865] ; Adams v. Anthony (1918), 178 Cal. 158, 160
[172 P. 593] [‘““In suing on the notes, while still retaining
possession of the automobile, the defendant was merely exer-
ng rights, which, under the agreement, were concurrent
and not alternative’’] ; American-La France Fire Engine Co. v.
Bagge (1829), 98 Cal.App. 292, 295 [276 P. 1066] [by the
contract ‘‘the seller explicitly limited its right, in the event
of a failure to receive payment . . ., to repossess itself of the
property’’]; James v. Allen (1937), 23 Cal.App.2d 205,
207 [72 P.2d 570] [‘‘the contract in this case limits the
vendor to his election between two remedies’’].) Similarly
here it is the contract between plamntiff and defendant (which
is more than a mere assignment) which must be locked to in
deciding the remedies which plaintiff can pursue against
defendant,

[381 Defendant relies upon section 2819 of the Civil Code,
which provides, ‘‘ A surety is exonerated . . . if by any act
of the creditor, without the consent of the surety the original
obligation of the principal is altered in any respect, or the
remedies or rights of the creditor against the principal, in
respect thereto, in any way impaired or suspended.”” De-
fendant says that plaintiff, as creditor, by repossessing the
freezer without notice to defendant, impaired the value of

¢lst
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the security for the debt, and that if plaintiff had notified
defendant, defendant con 1a have required plaintiff ereditor
to proceed against the prineipal and weuld have been exon-
erated had plaintiff failed to do so (eiting Civ. Code, § 2845),2
or defendant eould have paid plaintiff and de manded posses-
gion of the security and sold it to indemmify itself (citing
Civ. Code, § 2649,

Defendant’s attempted application of rules as to suretyship
is not relevant. Again it wust be said that the terms of the
(‘ontraet between plaintiff and defendant, not abstract rules

f law, determine whether plaintiff can proceed as it has
dene. Under the contract defendant is not a surety, whose
liability depends upon the liability of the prineipal deb‘mr;
defendant has agreed that on default of the buyer suit may
be brought against it independently of whether plaintiff
brings action againgt the buyer and independently of whether
plaintiff’ repossesses the freezer; defendant’s liability on this
contract is direct.

At the outset of the trial counsel for defendant stated,
UWith respect to the fifth eause of action,. . . these defend-
ants will stipulate . . . that there presently is due and owing
as the unpaid balance of said contract, $641.55°7 and that if
the trial court determines that defendant is incorrect in its
contention that plaintiff cannot recover because it took pos-
session of the freezer ““we are willing that your Honor shounld
render a judgment against the defendant in this amonnt,
$641.55.77  Plaintiff urges that this court shounld reverse
the Judgn’zent for defendant on the fifth cause of action with
directions to the trial court to enter judgment for plaintiff
in the agreed amount. Since, on the record, a judgment for
plaintiff in such amount is the only correct one which could be
rendered, we can and should direet its entry.

“Without Recourse Assignment’’ Case
Defendant seller assigned to plaintiff contracts of condi-
tional sale of freezers which provided, among other things,

*Section 2845 provides, ‘A surety may require his ereditor to proceed
against the prineipal, or to pursue any other remedy in his power which
the surety can not bimself pursue, and which would lighten his burden;
and if in sueh ease the ereditor neglects to do so, the surety is exonerated
to the extent to which he is thereby prejudiced.’’

*Hection 2849 provides, ‘¢A surety is entitled to the benefit of every
security for the performance of the prineipal obligation held by the
creditor, or by a co-surety at the time of entering into the eontract of
suwtyshlp or acquired bv him afterwards, whether the surety was aware

£ the security or not.”’




570 Bupawr Fivawern Praw o, 8av-Ox Foop Coue [44 C.2d

that ““The undersi
a down ﬂa*mcm 2
ment provide, ““Thi
in consideration of 1
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sale] has been actu

agrees to pay therefor’
The agreements of assign-
made without recourse
i ... That the
t [of conditional
igned [defend-
varrati “‘f e waiver
erms of the “with re-
57, shall apply.

: raments it had received
nent speeified in each conditional
~<af(‘ contra (i from anan who {J?Jmh’m(i such contract.
Hach of the buyers defauited after n g none or only
one of the sgpecified monthly pavments. Plaintiff sued for
the balance remaining unpaid. ?t alleged that the W?E‘fféﬂiﬁ@‘%
““that the initial payment . . . hag been actually received’
were not true in that defendant ““did not receive the down
payment as gpecified and set out in the conditional sales
contract.”’

D“f"mﬂam’% oks eontain eniries crediting the down
payments as made and we assume, in favor of defendant,
ihat payments in such amounts w ere actually delivered to
defendant by the salesmen. Dut evidenee establishes
without contradiction that sueh payments were not made
by the buvers under the contracts; the payments were
merely reported by defendant’s salesmen, who obtained such
contracts, as being made. The wx’msnhn were entitled to com-
missions greater than the amounts of the down payments;
they filled in the contracts to indicate that the down pay-
ments had been made and told the buvers to repay them
{the salesmen) at the buyers’ convenience.t

M

*One of the buyers testified that the salesman said that ““that down
payment was his commisgion and he had to put it down there so that the
fmance company would acecept pa 2t down on the account.’’
Another buyer testified that the salesman said that it had to be written
re so that the loan commny would take it and that T could pay
him whenever I had the n H him.”” And another huyer testified
that when she $0ld the salesms We don’t have the down payment
now,”” he replied, ‘*you can pay me the down pay mm‘c whenever you can
and T will £l this in as though you had paid me so they will take the
contraet,”’

In oral argument defend: E d that ““There is a dis-
pute as to who made those payy : vd will reveal that’’;
that ““there was substantial evid Court’s finding”’ i,\
the ““without uwmnm” case th wing allegation of the com-
plaint is untrue: ‘“That the v Fomn 10 by the defendants was
untrue in that they did not re e down payment as specified and
set out in the conditional sa contract.””  Bui, questioned further as
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warrant that if bad recei
buyers. Because of ihe breac anty th
““with recourse’’ assignment became applicab
tiff can recover from defendant
which remains unpaid.

red the down pavments {rom the

5

erms of the
e, and plain-
the amount of the price

T the second action plaintiff  intredue
to only three of the gt
it asks that the judgment as to th
be reversed ““with instruetions : court to enter
judgments therein as prayed for.”” This vequest Is appar-

ently inadvertent, for plaintiff’s own evidence shows that
the amounts remainivg unpaid are less than the amounts
prayed for. According to the testimony of defendant’s man-
ager, called as a witness by plaintiff, the amount due under
the first cause of action was $615.53, under the second canse
of action $371.66, and under the fifth cause of action $580.75.
The evidence as to the amounts due is not disputed.

For the reasons above stated the portion of the judgment
appealed from in the first action (L. A. Superior Court No.
597248 is reversed with directions to the frial court to make
appropriate findings of fact and conclusions of law and to
enter judgment for plaintiff on its fifth cause of action in
the principal amount of $641.55, together with reasonable
attorneys’ fees in an amount to be fixed by it, together also
with interest at the legal rate from the date of judgment
until paid;® the judgment in the second action (L. A. Supe-
rior Court No. 597249} is reversed with directions to the
trial court to make appropriate findings of fact and con-
clusions of law and o enter judgment for plaintiff in the
principal amount of $0615.53 on the first canse of action,
$871.66 on the second cause of action, and $550.75 on the fifth
cause of action, together with attorneys’ fees as to each
count in a reasonable amount to be fixed by it, together also
with interest at the legal rate from the date of judgment

5

SPlaintiil has not asked for interest on the amounts due and makes no
showing of the time when they became due and payable. Where there
is no express confract covering the matter, the law awards interest on
money from the time it becomes dne and payable if such tine is certain
or can bhe made certain by ealeulation (Civ. Code, 3287, 3302; Pitzer
v. Wedel (1946), 78 Cal.App.2d 86, 92-83 [165 P.2d 8711 14 Cal.Jur,,
Interest, § 3, p. 678). In the absence of a showing as to such time, and
in the absence of a demaund for interest, there is no cecasion to award it.
The Constitution and statutes, however, provide for the automatie in-
clusion of interest from the date of judgment. (Cal. Const., art., XX,
§22 (No. 2); Code Civ. Proe., §§ 682, 1033.)




@
b
o

until paid,” and that plaintiff take nothing by ifs third and
fourth eauses of action.

Fibson, . 4.,
Spence, J ., coneury

J., Bdmonds, J., Traynor, J., and

OARTER. J
reversal of 1
Court, No, 5

ing and Dissenting.—1 econcur in the

in the first action (L. A. Superior
agree with the views expressed
©owi he seeond action (L. A, Su-
perior Com* No. 597249). In the latter action the majority
reverses the ;m"@z et of the trial court and directs judg-
ment for plamtiff ihe ground that the evidence shows
without conflict 'f“ina*?' he buyers under the contracts did not
make the down payment and hence the warranty that the
down payment had been received by the seiler was breached
and the assignment beeame one with recourse. To reach that
conclusion the majority relies on the testimony of the buyers
that they made no down payment—that the geller’s sales-
man made them for them. It is true the buyers’ testimony
was uncontradicted by other feslémony but there is other
evidence that the buvers made the down payments. The
contracts, signed by the buyers and seller, state that the
down payment had been made by the buyers. The seller’s
books show that the payments were made and it may be
inferred that they were made by the buyers for the reason
that the buyers were the ones who were to make fhem This
evidence 1is amp ifiedd by the presamptions that ‘‘private
trausactions have heen fair and regular’ ; ‘“that the ordinary
conrse of bzss:nwis has been followed’; and that things have
happened according fo the ordinary course of nature and
the m:fh vm’ habits of life, (Code Civ. Proc., § 1963, subds.
19, 20, ) Morecver, there is sufficient from the fm*esroinw
for The h’ ial court to have disbelieved the buyers’ testimony.
There is, therefore, a substantial conflict in the evidence and
the finding of the trial court should not be upset nor sheuld
this conrt decide that factual issue as a matter of law by
divecting the entry of jndgments.

In addition to the foregeing, phlint’iff’s asgignee’s com-
plaint containg the allegation that “‘By the terms and con-
ditions of said contract, it was pre mdm that the balance to
be paid thereon wwas the sum of $757.62 after deducting a

“See note 6, nage 572,
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cs}sh payment of $111.08 made by said’’ buyers. This is
learly susceptible of the construetion that plaintiff admitted
a}m buyers made the down payment.
For the foregoing reasons I would affirm the judgment for
defendant in the second action.

[8.F. No. 19122, In Bank. May 15, 1955.1

HENRY MILLER BOWLES et al, Petitioners, v. THE
SUPERIOR COURT OF THE CITY AND COUNTY
{)I* SAN FRANCISCO et al, xespoz&@enw, GEORGE

NICKEL, JR., et al., Real Parties in Interest.
[8. ¥ No, 19123, In Bank., May 19

GRORGH W. NICKEL et al, Petitioners, v. THE 8U-
PERIOR COURT OF THE CITY AND COUNTY OF
SAN FRANCISCO e‘ al., Reqpoz}{lenf“ GHORGE W,
NICKEL, JR, et al, al Parties in Interest.

1955.]

[1] Prohibition—Adeguacy of Other Remedies—Appeal.—Writ of
prohibition is not available where theve is plain, speedy and
adequate remedy in ordinary course of law (Code Civ. Proe.,
§1103), and in absence of special cirecumstances right to
immediate review by appeal is considered adeguale remedy.

{2] Appeal—Decisions Appealable—Parties.—An order denying
request for leave to file complaint in intervention is appealable
on theory that deninl is final defermination of litigation as
to party sesking to intervene.

{3] Prohibition—Jurigdiction—It iz duty of Distriet Court of

of prohibition, to de-

Appeal, before issuing alfernative
termine whether pﬁtitiozwm have ancther plain, speedy and
adeguate remedy in ordinary course of law, and after District
Court of Appeal has issued such writ, Supreme Court, though
it may disagree with such defermination, need not refuse to
allow nse of writ to test jurisdietion of tnai court.

[1] See Cal.Jur., Prohibition, § 6; Am.Jur., Prohibition, §10.
MeR. Dig. References: [1] Prohibition, §1; [2] Appeal and
rror, § 37; [3] Prohibition, <,‘ 47; 14, 5] Parties, §6; [6] Parties,
8 fﬂ Prohibition, § 23; [8] Pmmbmm }”{6( Vi [9] Receivers,
21, [107 Recejwm §16; [11-13] Trusts, § 200; [14-16] Trusts,
1915 [17-217 P*sltim §10; LZ‘Z} Pa fs, §18; [23] Parties, 52;,
24] Parties, § 23.
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