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Id.—Fvi a%ﬁce —Precautionary E\«‘Ecasgws.wh} roofer’s action
gamsi genera £
JH]?}(,b Tesy

: subeontractor for in-
1 fall from buﬂ&mgﬁ when sheet mefal
flashing ext 1 e{"m‘!s af roof eollay beneath him,
where evide s to whether veasonable eave
required e led flashing te %39 sapp@ried during roofing
operations, witne i ng that eustom and
usage reqaired orted duoring sueh opera-
tions while witnesses for defend am stated that there was no
custom or usage requiring temporary support for ﬂas}nﬁg‘, jury

is free to resolve such confliet in evidenece against plaintiff.

(21 See Cal.fur, Neg
§ 96 et seq.
McK. Dig. Referencey [1] Negligenee, § 72; [2] Negligence, § 73;
3, 7] Negligence, § 1415 [4, 8] \m,w rwx,S 145: 15, 6] Negligence,
§24:, 19, 12] I\OOMO'GACP §191; [10] Appeal and Frrov, §1657;
117 \00" igence, § 186; [13] \00}1%1100 §180; [14] Tri ai, §74.

ence, §53 et seq.; Am.Jur, Negligenee,
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650 Pavuy v, King 44 C.2d

Id.—Fxercise of Care—Usage or Custom.—FKven if evidence
sively established eustom and usage of roofers fo stand
[ fiashing extending beyond edge of roof, roofer
suing for injuries rvesulting fvom fall from building when
flashing collapsed beneath him would not he entitled to vely

on such enstom unless to do so is eonsonant with due care.

(6] Id.—Exercise of Care—Usage or Custom.—Failure to observe
custom may be evidenee of negligence, but standard, which
is due eare, is not fixed by custom or alfered by its presence
or absence.

171 Id.—Fvidence—Usage or Custom.—In roofer's action against
general contractor and sheet metal subcontractor for injuries
resulting from fall from building when sheet metal flashing
extending beyond edge of roof collapsed beneath him, festi-
mony that therse is no custom or standard of praectice as to
where roofer shonld stand, but he should choose footing which
ig strueturally sound, and that sueh choice depends on eir-
cumstances of case, warrants jury in concluding that no custom
or usage required plaintiff to stand on flashing and that it
would not be consistent with due eare for him fto do so if
danger arising from its heing without support should be known
to him.

[8] Id.—Evidence—Warnings.—In roofer’s action against general
contractor and sheet metal subeontractor for injuries resulting
from fall from building when sheet metal flagshing extending
beyond edge of roof collapsed beneath him, there was substan-
tial evidence to support implied finding of jury that danger
which might arise from unsupported flashing was so obvious as
to require no warning to plaintiff from defendants, where flash-
ing installed was equipped with “erimp” or “gravel stop,” de-
seribed as “inverted ‘V’7 arising above surface of flashing
which marked edge of supporting roof below it, where plaintiff
testified that from appearance of gravel stop he knew location
of edge of roof, where there was evidence that nails by whiech
flashing was attached to roof were visible from above and
extended only from gravel stop inward, and where photo-
graphs of overhanging flashing were shown jury and both
plaintiff and his coworker testified that it was “obvious” from
the ground.

9b] Id.—Instructions—Warnings.—In roofer’s aetion against

general contractor and sheet metal subeontractor for injuries

resulting from fall from building when sheet metal flashing
extending beyond edge of roof collapsed beneath him, an in-
struction that there is nothing inherently dangerous in doing
roofing work on flat deck surface and that it is not incum-
bent on either defendant to advise plaintiff eoncerning any

B
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[6] See Cal.dur., Negligence, § 25; Am.Jur., Negligence, § 34.
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wstions Gi icif’é for jury; and where, more-
ecwrrmg when jurors returned to eourt for
urf indicated that they did not under
challenged ins éwz{tg on to state, as matter of law, that dax
gerous condition was patent.
1107 Avpvesal — Harmless and Heversible Error — Instructions As-
acte—Where an instruetion claimed to assume exist-
et prfgert only an ambigunity in that regard, un-
6@?{3&}{13 may be cured by other instruetions or another part
of same one,

condition ex
or paten
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{11} Jeg?zge%@ewln structions — Invading Provines of Jury.—In
's action against general contractor and sheet metal sub-
cwtmewr fm* injuries resulting from fall from building when
tending beyond edge of roof collapsed
“'z’wompg inherently dangerous” as usecd
in part of instruction sta wting that ¢ “there is nothing inherently
langerous in doing roofing work on a flat deck surface,” is not
ohjectionable as referring to condition of flashing so as to
y E draw such factual issue from jury, but refers to “doing
v y work cn a flat deek surface,” which was being done at
time of ac af, and any uncez‘é‘—zinty is resolved by other
instruetions W%nca ciear?v state that jurors are to determine,
as question of faet, whether dangerous condition existed.
[i21 1d. — T:ﬁs*"“uc@“mns — Conflicting Instructions.—In roofer’s
action against general contractor and sheet metal subeon-

oy

tractor for injuries resulting from fall from building when
sheet metal flashing extending bevond edge of roof collapsed

beneath him, an instruection deseribing roofing work as not
inherently dazﬂ;mom dacs not eonflict with another one relat-
ing to d&grfm of caution r
reasonable eare for his own sa
tion (}e'im“ duties
purport to encompass plain
Safe’ty.
7187 Id. — Instructions — Duties of Subcontractor. — In roofer’s
action against genersl contractor and sheet metal subeon-
s resulting from fall from building when
sheet metal flashing extending h(“'ﬁnoz edge of roof collapsed
beneath him, an instruection relating to duty of subeontractor
with regard fo eomplying with pIans and specifications fur-

red of plaintiff in exercising
ety, where challenged instrue-
nts t<)»Vfw5 plaintiff and does not
duty with regard to his own
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Pavrny v, Kive [44 C.2d

C‘."A

d by general contractor may not suceessfully be chal-
lenged on gm}mm that it is not s app@zﬁad by any decided case
1a , where it is based on comment to Hestate-
ment of ?G!‘é’« § 404, and ‘»Le}’e? moreover, since it relates
Gniy o duty Qf subeontractor, jury could not have predicated

its verdiet for defendants on such instruetion.

[14] Trial — Introduction of Evsﬁﬁncew"‘“mmgtwe Evidence,—
Where evidence offered in vebuttal is excluded on ground that
it is only ceumulative or reiferation of that previously given,
it cannot be ;

his diserefion in ex

s o matter of law, that trial judge abused
cluding it,

APPEAL from a judgment of the Superior Court of Los
Angeles County and from an order deanying a new trial
William R. MceKay, Judge. Judgment affirmed; appeal from
order dismissed.

Aection by roofer for damages for personal injuries sus-
tained as result of fall from roof of buﬂ&}m’ Judement
for defendants affirmed.

Vietor U, Rose, Alfred M. Klein and Hobert P. Dockeray for
Appellant.

Betts, Bly & Lioomis, James A, Willlams, Tripp & Calla-
way and Hulen C. CJ 54 f>i n(%?(;ﬁd{)ﬁﬁ.

MONDH, J—Whil
Subceﬂtraﬁ ,Muber;
from a buildin He sued
other subcontra tw'
from a 3uﬁg'zz,,ep_i in
lenges instructions wh
rulings upon the admi

There ig no dispute |
ﬂ 1e manney }ﬁ XVQ;C:L [ ury {%GCU,?I‘C@.

Travelodge Compa nv, as owner and general contractor, con-
structed the framework of a two xtm v motel building. On the
south end of the struectare, the lower story extended several
feet beyond the wpper one so as to form a deek or baleony.
The deck, made of wooden sheathing, was to be surfaced
with rqoﬁzw material,

O. H. Logan, the propristor of the General Sheet Metal
Company, subcontracted to supply and install flashing. - For

s}
1
ik

contractor z—md an-
‘ : Upon his appeal
th dmon&ants Pauly chal-
> duties owed to him and

ition of the premises and

J
o

[14] See Cal.Jur., Trial, § 39; Am.Jur., Trial, § 106,
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this purpose, sirips ef Darrow cange bigee%: steel a‘zsamﬁ 12
inches wide, are formed somewhat like a trough and nailed to
the root’s edge. The edges are then bonded to the roofing
material. Ordinarily, flashing is installed so that it protrudes
about one half or threequarters of an ineh beyond the com-
pleted side wall in order o oive proteciion from the weather,
In geeordance with plans and soeciiientions furnished by the
contractor, Logan attached fhe fashine o thal o extended
some biL m{zhgﬁs beyond the edoe of the deck. It was so
placed in order {0 cover 5 brick veveer wall subs%f}uemiy to
be erected, which wonld extend npward close to the batwm
of the flashing and {}ﬁt*vard t6 abou one bl mgh f‘f{}m t
edge.

On the m@fnmg of the accident, Pauly and another om-
ployee of the roofing subcontractor gaa,r?{e& their truck on
the south side of the building and began carrying roofing ma-
terials to the deck. Their paih‘ took ithew below the mer!
hanging flashing and next to the footing which had been
placed in readiness for the veneer wall. After making four
trips, they started their work on the roof. Pauly unrolled
somie paper in preparation for affixing it to the deck. During
this operation he stepped %arizw&rd onto the ﬁaghmg, Whmh

collapsed beneath him.

In his zzemplamt Pauly charoed &a&é Liogan and ?ravemdge
were negligent in fastenino the flashing mthsm adequate
support and failing to warn him of the danger of such con-
struetion. The defendants denied generally the allegations
of the complaint and, as afirmative defenses, pi@aded con-
tributory ueglicence and assumption of risk, The ;;urfy re-
turned a verdict for the defendanis

[1] 4An empieyee of 2 subeontractor @ffg;;z ples the re}atm:ﬁ- ,
ship of an invitee to the main contractor. (Dingman v. A, F.
Mattoek Ov., 15 Cal2d 622, 624 [104 P23 ‘3‘6} Hill v, BEaton
& Smnth, 65 CalApp2d 11 18 (140 Pod 7691y 9] ‘‘The
applicable peneral pmmzzﬁa is that the owner of the ploperty.
insofar as an invitee is concerned, is hot an insurer of safety
but must use reasonable care to Z«if:‘%p Lis premises in 3 reason-
ably safe condition and give wammg of latent or concealed
perils. He is not liable for injury to an invitee resulting
irom a (ianger which was obvious or should have been ob-
served in the exercise of reasonable eare’’ ( Brown v. San
_ Francisco Ball Club, Ine, 99 Cal App 24 484 486 [922 P94
141, ; B?,@dgcit v E i D@;ﬁs Ge‘, 4 C‘al 2d :311 512 {50 P 2(1,




654 Pavry v, King [44 .24

8017 ; Jones v. Bridges, 38 Cal.App.2d 341, 345 [101 P.2d
911y

{31 Ample evidence supports the implied ﬁmaﬁr; that the
order of construction here followed is consistent with due care
One witness testified that it is the accepted standard of
practice in the building industry to construct the structural
framework and roof, and to install flashing and roofing ma-
terials, before erec{'insz a veneer wall in order to protect it
from dama@ during voofing operations. Another witness, a
structural engineer who qualified as an expert, stated that this
order of construsction is necessary under existing city ordi-
nances to allow compliance with the requirements for build-
ing ingpection. There is no testimony to the contrary.

[4] The evidence ig in substantial conflict as to whether
reasonable care vequired the extended flashing to be sup-
ported during roofing operations. Aeccording to Pauly, cus-
tom and usage required that it be supported ; no different man-
ner of construction had been followed “‘in years.”” A safety
engineer also testified that the flashing should have been sup-
ported and described a type of support sometimes used. But
he qualified his testimony by stating that the primary pur-
pose of support was to avoid distortion of the flashing from
other building operations, and admitted that he had never
seen such an arrangement used where a veneer wall was to
be erected.

The testimony of the% witnesses was quite different from
that given on behalf of the (,zbieﬂdanss. An expert in sheet
metal work stated ‘Lba‘e there is no eustom or usage requiring
temporary support for fashing, e said ‘it all depends upon
the job,”” and told the jury he conld not recall having seen
extended flashing which was supported. A construetion en-
gineer testified that there is no standard of practice requiring
temporary support for flashing, because it ‘‘has no structural
value; therefore there is no imemmﬁ that it would ever bear
any structural weight.”” Aeccording to this witness, the “‘set
up’’ here used complied with smndald practice “for t‘ms
type of construction.”” The jury was free to, and impliedly
did, resolve this conflict in evidence against Pauly.

As Pauly evaluates the evidence, it shows without contra-
diction that a roofer customarily works ‘‘all over the roof,”’
flashing being considered a part of if. Ior that reason, he
argues, the defendants should have warned him that the
flashing was unsupported. The defendants reply that the
evidence concerning the place where a roofer would work is

e
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by a r’s’mfw W onot without conflict,  Although Pauly and
o‘ah@ rs tiu f‘li it was emémma}.; for the roofer to stand
up : i ting the fHasbing, other wit-

stom or standard of practice
he should choose a footing
ing to these witnesses,
the civeumstances of the case. From
avranted in concluding that no
v 1o stand ¢ pf the flashing and
due care for him to do so if
from its being without support should be

v"‘!(-i’ s structura
>az cnm e e‘

dence from which the jury
: : danger arising from the
unsapported fashing weuld be avparent to an experienced
rvoofer. It iz without (‘U‘*)u‘ze that the flashing here installed
was equipped with a “‘eriy p” or “‘gravel stop,”’ described as
an ““inverted s 0m one- ezv hth to three-eighths (,f
an inch above which marked the
edge of the su Eau}y, himgelf, testi-
fied that fuz ravel stop he knew the
loeation of t s also evidence that
the nails by w :d to the roof were
visible from above and exiendec from the gravel stop
inward. I'rom these facts, an expert testified, an experienced
roofer would assume that the extended flashing was without

is abundani evi
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656 Paorny v, Kivg [44 C.2d

support. Furthermore, photographs of the overhanging flagh-
ing were shown to the jury, and both Pauly and his co-
worker testifiad that ié *";12; ““obvicus’’ from the ground.
Pauly made seve i : cident through a point
from which he mig pported flashing,
and af"‘»’;m : cause his attention

vas directe , Ej might have con-
cluded that a p*‘} de have seen it. In these
cireumstances, there is sﬁma‘ﬁaézai evidence to support the
implied finding that the danger which might arise from un-
supported flas }1 g was 80 ol 1% a8 to require no warning to
Pauly from the d efendants.

{m,} Paul;

struction remo

ey, that the following in-
¢ ual determination from the jurors:

““There is nothi 1 i éz’}?‘;efeﬁﬁy dangerous in doing roofing
work on a flat dec SER h as ;é whieh was here in-
volved, and th eidoze 1t was 1ot ¢ )nt upon either of
the defendants to i‘vfﬂe pE : any apparent

condition or conditions which, } plainly observable, would
advise a reasonable and prudent man to make ingquiry con-

cerning any 'g}r’@bzziﬂw

their use, 1

The (i‘ﬂ(\uu?i of Wm, 1ot the conditions ex-
isting herein wers or were nof pEa%fﬁv observable to a reason-
able and prudent pers i ' iz; 't for the jury to de-
termine from the evidenc in the light of the
Court’s instructions.”” (Ita
By the italicized ‘1’,)‘;’1‘5‘3867
jurors were told that the °°
unsupported metal flag
pellant.”” Relying wpon ¢
51 Cal.App.2d 178 ’1% e argues that ¢ where
an instruction assumes ‘be exi a fact . .. with respect
to which there ig a conflict in the ey i@@uti, ... any error in
this respwz is not . her charges Whi@h submit
to the jury the ques;tmxz whether suct f aet exists.”” (P, 179.)
The challenged instruction « ate that the condition
was plainly observable, but %g%sf”s defendants’ duties
with regard to “‘any a\g;pa: ‘nt condition or eonditions, which,
being plainly observal ild advise a reasonable man to
: 7 At most, it is
ambiguous. i alone, the disputed phrase
might be constru aning contended for by
Pauly, it cannot b@ so read in the eontext of the complete in-
sa‘uﬁtiezn and others which tendered as an issue of faet,

o Paunly, in effect the
he roof, namely the
4l ly ob%er rable to ap-
. Volpa Brothers,
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658 Paury 2. Kimng 144 C.2d

They were given the test for determining whether any danger-
ous condition was obvious or concealed. They were also told
that it would be their duty to determine ‘“from all of the
evidenee in this case’” if there was a dangerous condition
and whether it was latent or patent. Furthermore, they were
cautioned against assuming, from any statement as to the
possible existence of a state of facts, that the court was of the
opinion that the evidence proved their existence.

A colloguy, occurring when the jurors returned from their
deliberations to request additional instruections, plainly indi-
cates that they did not understand the challenged instruetion
to state, as a matter of law, that the dangerous condition was
patent. Clearly, they considered that question to be one of
fact for their determination because one of them asked to have
repeated the instruction concerning ‘‘a latent potential danger
on the job and the duty of the general contractor toward a

ordinary prudent person under the same or similar eireumstances, that
is all that is required of him since the law does not require exceptional
eare, skill or foresight.

““1 instruct you that a failure to observe a defect or dangerous
condition, if any there was, which might have been seen by close
gerutiny dees not necessarily constitute contributory negligence on the
part of one who, without previous knowledge of its existence, is in-
jured thereby. The test is whether the person who failed to ohserve
a defect or dangerous condition was exercising ordinary care as such
has been defined to you in these instructions.

“The test of whether a defect is patent or latent is whether, to an
ordinarily prudent person under the same or similar cireumstances,
it is readily apparent to the eye. If it is not readily apparent to the
eye, it is not a patent or obvious defect, but is a latent defect.

“Tt will be your duty to determine from all of the evidence in this
case whether or not there was a dangerous condition created or main-
tained by defendant Travelodge Corporation herein and to further
determine whether this dangerous condition was clearly visible or ob-
vious to the plaintiff or whether he had actual or constructive
knowledge of the existence of the dangerous condition or whether, in
fact, the dangerous eondition was actually a latent or concealed defect.
Ordinarily, a contractor is not Hable for injury sustained by a work-
man as a result of defects clearly visible or obvious te him or when
he has actual or constructive knowledge of the existence of the defects.
On the other hand, the workman is not charged with knowledge of a
latent or concealed defect and he may recover damages resulting from
such latent defect of whieh he had no knowledge provided that the
contractor created or maintained the same or by the exercise of
reasonable care should know of sueh defeet and fail to remedy or warn
the workman of that danger,

“Statements of law often eannot be made abstractly, but must be
related to possible situations of faet. Throughout my instruetions you
will bear in mind that whenever the possibility of a certain state of
facts ig assumed for the purpose of stating the applicable law, I do
not mean to imply an opinion that the evidence has proved the
existence of those facts, nor to suggest an opinion favorable or un-
favorable to either or any party.’”’
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[44 C.2d 648; 284 P.2d 487]

subcontractor o tradesman thereupon.”” The record is as
follows

“Tar Court: The test of whether a defect is patent or
latent is ﬁ\’h-?‘(;i{‘?, to an ordinarily prudent persen under
the same or similar cireumstances, it is readily apparent to
the eve. If it is not readily apparent to the eye, it is not a
patent or obvious defect, but is a latent defeet.

“Juror Jaseson: I believe that ig it

“Tae Counr: That is it? You were the one that made the

quiry concerning that particular fact?

“Juror Javmson: I thought there was another one but
I guess that is al

“Hroe Covrt: It will be your duty to determine from all of
the evidence in this case whether or not there was a dangerous
condition created or maintained by defendant Travelodge
Corporation herein and to further determine whether this
dangerous condition was eclearly visible or obvious to the
plaintiff or whether he had act Ua} or constructive knowledge
of the existence of the dangerous condition or whether, in
fact, the dangerous condition was actually a latent or con-
cealed defect. J?

[117 Panly also complains of the portion of the instruction
which sta%eq that ““[t]here is nothing inherently dangerous
in doing reofing work on a flat deck surface, such as that
which was involved hm& .. .77 e reads the phrase “‘nothing
inherently dangerous’ as referring to the condition of the
flaghing, thereby withdrawing that factual issme from the
iury. Plainly, however, the reference is to ‘‘doing roofing
work on a flat deck surface,”” which indisputably was being
done at the time of the acczdent. Any uncertainty was re-
solved by other instruetions which clearly stated that the
jurors were to determine, as a question of fact, whether any
dangerous condition cxisted. There can be no doubt that
the jurors so considered the issue when the additional in-
struetions which definitely posed the issue as a factual one
are read.

[127 Pauly also argunes, however, that an instruction de-
seribing roofing work as not inherentiy dangerous confliets
with another one relating to the degree of caution required
of him in exercising reasonable care for his own safety. In
the latter instruction, the jurors were charged that when a
Iawful employment requires one to take risks beyond those
which or(hnari‘ly would be taken by a reasonably prudent
person, ‘‘the necessities of such a situation, insofar as they
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fliet—the resolution of which, under proper instructions, was
for the determination of the jury. A litigant is entitled to
instructions presenting his theory of the case (Buckley v.
Shell Chemical Co., 32 Cal.App.2d 209 [89 P.2d 453] ; Morrow
v. Mendleson, 15 Cal.App.2d 15 [58 P.2d 1302]; Stickel v.
Durfee, 88 Cal.App.2d 402 [199 P.2d 16]). In Ferrula v.
Santa Fe Bus Lines, 83 Cal. App.2d 416, 424 [189 P.2d 2941,
it was stated that it was the court’s duty to give instructions
expounding the law upon every reasonable theory of the
case which found support in the evidence. (Bee also Mai-
sumoto v. Benner, 90 Cal.App.2d 406 [202 P.2d 10511 ; Baugh
v. Beatty, 91 Cal.App.2d 786 [205 P.24 671]; Rather v. City
& County of San Francisco, 81 Cal.App. 2d 625 [184 P.2d
72710

‘Whether the unsupported flashing presented an obvious
danger and so required no warning to plaintiff from the de-
fendants was a question of fact for the jury to determine.

I agree with plaintiff that the following instruction re-
moved that issue from the jury’s determination by suggesting
the answer to it: ‘‘There is nothing inherently dangerouns
in doing roofing work on a flat deck surface, sueh as that
which was here involved, and therefore it was not encambent
upon either of the defendants to advise plaintiff concerning
any apparent condition or conditions. which, being plainly
observable, would advise a reasonable and prudent man to
make inguiry concerning any probable dangers which might
be involved in their use.”” The just quoted first part of the
instruction tells the jury, as a matter of law, that there was
nothing dangerous on the roof; that any ‘“‘apparent’ econ-
dition was “‘plainly observable’” to a reasonably prudent
person. This took from the jury the most contested issue in
the case: whether the condition was latent, or patent, and
whether or net the condition was dangerous. The jury was
flatly told there was nothing ‘‘inherently dangerous’ in the
type of work plaintiff was doing. Tacked on ag a sort of
afterthought was the statement that “‘The question of whether
or not, the conditions existing herein were or were not plainly
observable to a reasonable and prudent person is one of
fact for the jury to determine from the evidence in this case
in the light of the Conrt’s instructions.”” The juvy, after
being told there was nothing dangerous in the work, that
any ‘‘apparent’ (and henee pafent) condition was ‘‘plainly
observable’’ was then told that it might decide the issue.
The instruction is clearly inconsistent in itself. The majority
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opinion seeks fo get around this fact by saying that the
instruetion does not state that the eondition ““was plainly
observable, but specifies the defendants’ duties with regard
to ‘any apparent condition or conditions, which, being plainly
observable, would advise a reasonable man to make inquiry
conecerning probable dangers.” At most, it is ambiguous.”’
This statement is ridiculous. Nothing could be more certain
than that the jury was insiructed that neither of the de-
fendants was under a duty to warn plaintiff of an “‘apparent
condition”” which, being plainly observable would advise a
reasonable and prudent man to make inqguiry concerning any
danger. Webster defines the word ‘‘being’” ag ‘‘existing,
present.”’

The correct rule is set forth in 24 California Jurisprudence,
section 101, page 841 et seq.: ““The provinee of the jury is
invaded where an instruction assumes the existence of a fact
which is not in evidence, or with respect to which there ig
a conflict of evidence, and any error in this respect is not,
it has been held, cured by other charges which submit to the
jury the question whether such fact exists.”” (Cahoon v.
Harshall, 25 Cal. 197, 202 ; Berkouvitz v. American River Gravel
CUo., 191 Cal. 195 [215 P. 675]; Fidelity ete. Co. v. Paraffine
Paint Co., 188 Cal. 184 [204 P. 1076] ; Starr v. Los Angeles
Ry, Corp., 187 Cal. 270 [201 P. 599]; Suiter Butte Canal
Co. v. Awmerican B. & 4. Co., 182 Cal. 549 [189 P. 277];
Brinek v. Bradbury, 179 Cal. 376 [176 P. 690]; Dawson v.
Paeific Blec. Ry. Co., 177 Cal. 268 [170 P. 603]; Hart v.
Fresno Traction Co., 175 Cal. 489 {167 P. 885]; Pigeon V.
W. P. Fuller & Co., 156 Cal. 691 [165 P. 976]; SHll v. San
Francisco ete. . Co., 154 Cal. 559 [98 P. 672, 129 Am.St.Rep.
177, 20 LRANGS. 322]; Anderson v. Seropian, 147 Cal 201
181 P, B217; Gribben v, Yellow Aster ele. Co., 142 Cal. 248
[75 P. 839]; Roche v. Baldwin, 185 Cal. 522 [65 P. 459, 67
P. 903]; Wahkigren v. Market Street Ry. Co., 132 Cal. 656
[62 P. 308, 64 P. 993]; Williams v. Casebeer, 126 Cal. 77
[58 P. 380] ; De Baker v. Southern Calif. R. (o., 106 Cal. 257
[39 P. 610,46 Am.St.Rep. 2871 ; Childers v. San Jose Mercury
P& P Co, 105 Cal. 284 [38 P. 903, 45 Am.St.Rep. 407 ;
Dean v. Ross, 105 Cal. 227 [38 P. 9127 ; Elledge v. National
City & O. R. Co., 100 Cal. 282 [34 P. 720, 852, 38 Am.St.Rep.
2907 ; H4ll v. McKay, 94 Cal. b [29 P. 406]; Rosenberg v.
Durfee, 87 Cal. 545 [26 P, 793]; Vulicevich v. Skinner, 77
Cal. 239 [19 P. 4241 ; Llewellyn Steam Condenser Mfqg. Co.,
v. Malter, 76 Cal. 242 [18 P. 271]; Quinn v. Dresbach, T5
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Vallejo ote. B. R. Co. v. Home Sav. Bank, 24 Cal App. 166
[140 P, 9741, Ingalls v. Honte C}zm Oil & Dev. Co.,
Cal.App. 652 [189 P. 971 Pelersen v. California Colton ﬂ[zlls
Co., 20 Cal.App. 751 [130 P 169j ; Sterling v. Cole, 12 Cal
f&p 93 [106 P. 602]; %ff;iz{»am@ v. Southern Pac. Co.,
Cal.App. 318 [92 P. 1017, Carey v. Peczfc Gas & FElec. Co,

3

55 Cal.App. 96 [203

s

75 Cal.App. },.1, [ P97l . Pickwick Stages,
Inec., 78 Cal.App. £ 248 P, 930]: W (mc}i" v. Maxwell Hard-
ware Co., 210 Cal. 836 [202 P. 966 ; Mautino v. Sutter Hos-

pital Assn., 211 Cal. 556 [296 P. 76]; Bakos v. Shell Co. of

2

Calif., 115 Cal.App. 142 (300 P, %2? ; Sanchez v. Pacific Auto
Stages, 116 Cal.App. 12 P.2d 845 ; Collins v. Hodgson,
5 Cal.App.2d 366 [42 P 24 7001 Eeed v. Szmpww, 3" Cal.2d
444 [196 P.2d Le Horan v, /( nith 04l Co., 92 Cal. App.2d
236 [206 P.2d (mi; Dod (/f v. San Diego Ezec. Zby. Co., 92

Cal.App.2d (208 P.2d 371

In the nzfﬁoz ty opinion is found this statement: ““‘Relying
upon dictum in Jlarke v. ¥ (ﬂgf Brothers, 51 Cal.App.2d 173
[124 P.2d 3771, he argues that ‘where an instruction assumes
the existence of a faet . . . with respect to which there is
a conflict in the evidence, . . . any error in this respeet is
not . . . cured by other charges which submit to the jury the
question whether such faet exists.” (P. 179.)77 It should
be noted that the @'ﬂini@n neither states, recognizes, nor seeks
to distingt the g 31 rule set forth in the numerous
cases heretofore (%*{E as well as in the Clarke case. The
opinion implices that the instruection did not assume a faet
concerning which the evidence wag in sharp eonfliet and argues
that it is, at most, merely ambiguous.

“Latent’” is (Mﬁned by Webster to mean: “to lie hid or
concealed ; not visible or apparent.”” Plaintiff’s argument
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concerning the instruetion is that it assumes that the danger
was pai ent, or fam':om by telling *’iw jury that any epparent
5 ’ a reasonably prudent

plaint

{)QI‘S(‘)H. won

pare contention with the following
staternent from the majority opinion: ‘A collogquy, occur-
ring when the jurors returned from their deliberations to
request additional instruetions, clearly indicates that they
did not understand the challenged instruction fo state, as
a matter of law, that the dangerons condition was patent.”’

:

It would appear obvious that a 1 v, eontposed of laymen,

vhly baffled in learning that the condi-

mnst ii/. biu?’!f%n“ i

tion wag apparent, readily (;b‘i@? able, and then later
learning that it was up to them to decide whether it was, or
was not. The majority 0;)‘3?120%) Hustrates with unusual foree

¥
the good reason underiving the general rule heretofore set
forth.

I would reverse the judgment.

[Crim. No. 5612, In Bank. June 10, 1955.]

THE PEOPLE, Respondent, v. STILLMAN POND,
Apypellant.

1 Magter and Servant—Employes’ Bonds: False Pretenses—Ques-
tions of Law and Fact.—Where money paid to defendant by
prosecuting witnesses and charaeterized by them as “guar-
ant.ee” was transferred without any agreement that he would
we it in chicken-raising venture or in any particular way,
it is for jury to defermine whether money was paid as cash
bond which was misused by defendant in violation of Lab.
Code, § 403, providing that misuse hy employer of cash bond
exacted from employe is theft; whether defendant obtained
payments by making false agreements which he intended not
to perform, that is, by “false or fraudulent representation or
pretense” within Pen. Code, §484; or whether transaction
took some other form, eriminal or noneriminal.
[2] False Pretenses — Proof of Pretenss.—Requirements of Pen.
Code, §1110, that “(10 ‘endant cannot be eonvieted if the false
pretensa wag expressed in langnage unaccompanied hy a false

21 See Cal.Jur., False Pretenses, § 23.

MCK. Dig. ReierenCES. [1] Master and Servant, § 7a; False Pre-
tenses, § 41; [2] False Pretenses, § 38; [3] False Pretenses, § 37(1);
[4] Larceny, §21; [5, 8] Master and Serv ant, §7a; [6] Criminal
Law, §162; [7] Larceny, § 24.
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