Golden Gate University School of Law
GGU Law Digital Commons

Jesse Carter Opinions The Jesse Carter Collection

3-15-1958

Estate of Poisl

Jesse W. Carter

Supreme Court of California

Follow this and additional works at: http://digitalcommons.law.ggu.edu/carter opinions

b Part of the Estates and Trusts Commons

Recommended Citation

Carter, Jesse W,, "Estate of Poisl" (1955). Jesse Carter Opinions. Paper 193.
http://digitalcommons.law.ggu.edu/carter_opinions/193

This Opinion is brought to you for free and open access by the The Jesse Carter Collection at GGU Law Digital Commons. It has been accepted for
inclusion in Jesse Carter Opinions by an authorized administrator of GGU Law Digital Commons. For more information, please contact

jfischer@ggu.edu.


http://digitalcommons.law.ggu.edu?utm_source=digitalcommons.law.ggu.edu%2Fcarter_opinions%2F193&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.ggu.edu/carter_opinions?utm_source=digitalcommons.law.ggu.edu%2Fcarter_opinions%2F193&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.ggu.edu/carter_collection?utm_source=digitalcommons.law.ggu.edu%2Fcarter_opinions%2F193&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.ggu.edu/carter_opinions?utm_source=digitalcommons.law.ggu.edu%2Fcarter_opinions%2F193&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/906?utm_source=digitalcommons.law.ggu.edu%2Fcarter_opinions%2F193&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.ggu.edu/carter_opinions/193?utm_source=digitalcommons.law.ggu.edu%2Fcarter_opinions%2F193&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:jfischer@ggu.edu

Mar. 1955] Hsrare oF Pomsn 147
[44 C.2d 147; 280 P.24 7891

to the lessor from a loss of a percentage of the income from
the lessee’s business if it ceased to occupy the premises. It
is a reasonable implication from these provisions that the
parties agreed upon the same measure of damages when that
ioss resulted from an abandonment of the integral purpose
for which the lease was made. There was no error in the
award of damages.
The judgment is affirmed.

Gibson, C. J., Shenk, J., Carter, J., Traynor, J., Schauer,
J., and Spence, J., concurred.

[L. A. No. 23133. In Bank. Mar. 15, 1955.]

Estate of JOSEPH C. POISL, Deceased. EMMA POISL,
Appellant, v. ROBERT L. FERGUSON, as Executor,
ete., et al., Respondents.

[1] Wills — Revocation — Marriage After Making Will.—General
disinheritance elause in will does not constitute mention of
subsequently acquired wife in such way as to show intention
not to make provision for her within purview of Prob. Code,
§70, deelaring that will is revoked by subsequent marriage of
testator unless spouse is provided for or mentioned in will.

[2] Id.—Revocation—Marriage After Making Will.—Merely nam-
ing or giving legaey to woman by name, with no indication
that she may be prospective spouse, is insufficient to prevent
revocation of will as to after-acquired spouse.

[3] Id—Revocation—Marriage After Making Will—Contempla-
tion of future marriage must appear on face of will to prevent
revocation of will as to after-acquired spouse, and extrinsic
evidence is not admissible to show testator’s intention, at least
unless there is some ambiguity. (Disapproving Estate of Ap-
penfelder, 99 Cal.App. 330, 278 P. 473, and Estate of Brannon,
111 Cal.App. 38, 295 P. 83.)

APPEAL from a judgment of the Superior Court of Los
Angeles County upholding validity of a will. Newcomb
Condee, Judge. Reversed.

[1] Marriage as revoking will, note, 92 A.L.R. 1010. See also
Cal.Jur., Wills, § 151 et seq.; Am.Jur., Wills, § 526 et seq.
McK. Dig. Reference: [1-3] Wills, § 260.
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V. P. Lmeas, J. Oscar Goldstein, P. M. Barceloux, Burton
J. Goldstein and Goldstein, Bareeloux & Goldstein for Ap-
pellant.

Thomas W. Hughes and Michael A. Gaynes for Respondents.

CARTER, J—On December 10, 1950, Joseph Poisl, fhen
69 years of age, executed a witnessed will in which he de-
clared that he was “‘unmarried” and had no children. He
left a business property in Chicago to his two nieces; $5,000
cash to each niece; promissory notes to two nephews; a resi-
dence in San Diego and the personal property therein to
“Emmie” also known as “Emma Blackburn™ residing in
Alhambra ; the residue to the two nephews. It also provided
that, except as specified in the will, he intentionally omitted
to provide for hig heirs living at the time of his death.

Poisl died on June 16, 1952. The will was admitted to
probate and letters testamentary issued. KEmma Blackburn
Poisl filed a petition to revoke the probate as to her, alleging
that she and Poisl were married on July 18, 1951 (a few days
more than seven months after the will was executed and about
eleven months prior to his death) and were husband and wife
at the time of his death.

The contest was tried by the court without a jury. The
court found the foregoing facts but that provision was made
for Emma under the will by reason of the legacy to her by
name prior to the marriage and that hence the will was not
revoked as to her under section 70 of the Probate Code.®

From the evidence it appears that Emma had known Poisl
and he had lived in her house when he was in the Los Angeles
area; Emma Blackburn and testator’s surviving widow are
the same person. The value of the property of decedent, as
shown by the petition for probate of his will, was cash,
$23,953.28, the San Diego property devised to Emma, worth
$20,000, and promissory notes for $20,051.87. No evidenee
was offered on the question of whether Poisl contemplated
marrying Bmma when he made his will.

[17 Applying section 70 of the Probate Code, supra, to
the instant case, it is settled that the general disinheritance

#4Tf o person marries after making a will, and the spouse survives
the maker, the will is revoked as to the spouse, unless provision has been
made for the spouse by marriage contraet, or unless the spouse is pro-
vided for in the will, or in such way mentioned therein as to show an
intention not to make such provision; and no other evidence to rebut the
presumption of revocation can be received.”’ (Prob. Code, § 70.)
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clause in the will does not constitute a mention of Hmma in
such a way as to show an intention not to make provision for
her. (Estate of Axcelrod, 23 Cal.2d 761 [147 P.2d 1].) The
guestion remains however whether provision has been made <
for her by reason of her being given a legacy by name.
The two recent cases decided by this court which have
applied section 70 were both coneerned with whether there
was a sufficient mention to show disinheritance. In Estate of
Azxcelrod, supra, 23 Ual.2d 761, the general exclusionary clause
of ““all my heirs not specifically mentioned herein’’ was held
insufficient to prevent revocation as to an after-acquired
spouse. Fstate of Duke, 41 Cal.2d 509 [261 P.2d 235], in-
volved a elause in a will, in addition to the general clause
in the Axeelrod case, that excluded all persons who may be-
come the testatrix’ heirs ‘‘by reason of marriage or other-
wise’”; that was held sufficient disinheritance to prevent revo-
cation as to an after-acquired spouse. The reasening of the
Duke case is that, while the clause did not disinherit the spouse
by name, it showed a contemplation by the executrix of a
possibility of marriage in the future, and the effect that mar-
riage would have upon the will; that is, intent to mention a
future spouse and to disinherit him. Thus the Duke case is
readily distinguishable from the case at bar except that it
does indieate that the will must show a contemplation of a
future marriage on the part of the testator to comply with
the fundamental purpose of seetion 70, whether we are speak-
ing of disinheritanee or making provision for the after ac-
quired spouse. In Hstate of Duke, supra, 41 Cal.2d 509, 513,
we stated : ‘“And, although a testator need not make provision
for such a spouse, he is required to bear in mind the possi-
bility of a subsequent marriage and the serious changes in
domestic relations resulting therefrom., The Supreme Court
of Georgia said of a similar statute: ‘The objeet of the pro-
vision is to secure a specific moral influence upon the testa-
mentary act—the moral influence of having in mind a con-
tingent event so momentous as marriage . . . , and so deserv-
ing of consideration in framing a testamentary scheme.’ (Elis
v. Darden, 86 Ga. 368, 372 [12 S.KE. 652, 653, 11 LLR.A. 51];
quoted with approval in Esiale of Meyer, supra, p. 292.)"’
(See Hstate of Eyan, 191 Cal. 307, 311 [216 P. 366] ; Estate
of Azcelrod, supra, 23 Cal.2d 761, 767-768; Corker v. Corker,
87 Cal. 643 [25 P. 922]; Kstate of Meyer, 44 Cal.App. 289,
292.293 1186 P. 393].) [2] 1t being necessary for the testa-
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tor to have “‘in mind’’ a ‘“‘momentous’’ oceasion such as mar-
riage, it follows that merely naming or giving a legacy to a
person by name, as was done in the case at bar, with no
indication that she may be a prospective spouse, is not enough
to prevent revocation. [3] That indication must appear on
the face of the will, and extrinsic evidence is not admissible
to show the testator’s intention, at least unless there is some
ambiguity. As in the Duke case a legacy to a named person
alone, although the named person is later married to the
testator, creates no ambiguity; it is merely ‘‘noncommittal”
as were the words ‘“‘heirs at law’’ in the Duke case. (FEstale
of Duke, supra, 41 Cal.2d 509, 515.)

There are cases in other jurisdictions with statutes similar
to ours holding that contemplation of a future marriage must
appear on the face of the will to prevent revocation (see
cases collected 127 A.LL.R. 750). In Estale of Appenfelder,
99 Cal.App. 330 [278 P. 473] (see also Estate of Brannon,
111 Cal.App. 38 [295 P. 83]) a contrary view was taken but
no eonsideration was given to the underlying purpose and
policy of section 70 as indicated by the ecases heretofore
cited. The last eited cases are, therefore, disapproved.

Defendants argue that the Appenfelder case having been
decided when the statutory provisions preceding section 70
of the Probate Code were codified in that code, the Legislature
knew thereof and thus approved the interpretation which did
not require that a contemplation of marriage appear on the
face of the will, and along the same line contend that the
law in force—the rule in the Appenfelder case—at the time
the testator made the will should be applied. Assuming but
not deciding the correctness of the legal propositions inherent
in those contentions, they can have no application here be-
cause the law of this state was not necessarily as stated in the
Appenfelder case. This is apparent because in other cases
the reasoning in the Duke case had been applied. (Estafe
of Meyer, 44 Cal.App. 289 [186 P. 393], quoting with approval
the diseussion in Ellis v. Darden, 86 Ga. 368 [12 S.I0. 652, 11
L.R.A. 51], which in turn was quoted in the Duke case;
Estate of Ryan, supra, 191 Cal. 307, 311; Corker v. Corker,
supra, 87 Cal. 648.) While those cases dealt with the ques-
tion of disinheritance as distinguished from making provision
for the after-acquired spouse, there appears to be no reason
why section 70 should be interpreted differently in the one
situation than in the other. (See discussion 32 Cal.L.Rev.
213.) The Washington cases (In re Steele’s Estate, 45 Wn.
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9d 58 [273 P.2d 235]; In re Adler’s Estate, 52 Wash. 539
[100 P. 1019]), relied upon by defendants, cannot be con-
sidered controlling in view of the above discussed authorities
in this state.

The judgment is reversed.

Gibson, C. J., Shenk, J., Edmonds, J., Traynor, J., and
Schauer, J., eoncurred.

SPENCE, J—1I dissent.

Section 70 of the Probate Code is clear and unambiguous.
1t provides, in effect, that a will executed before the marriage
of a testator is not revoked by the marriage if ““the spouse .
is provided for in the will.”” Emma Blackburn, now Emma
Blackburn Poisl, became the spouse of the testator after the
execution of the will, but the will specifically devised and be-
queathed certain real and personal property to her. There-
fore she was ‘‘provided for in the will,”” and the marriage
did not effect a revocation.

Those courts which have construed provisions similar in
material respects to section 70, have been unwilling to en-
graft additional requirements upon the clear and unambiguous
language of their statutes, and therefore have held that it
is sufficient that provision be made in a will for a spouse
identified by her maiden name. Nothing need appear in the
will indicating that at the time of its execution the testator
contemplated his marriage to the named beneficiary. (In re
Stecle’s Estate, 45 Wn.2d 58 [273 P.2d 235]; In re Adler’s
Estate, 52 Wash. 539 {100 P. 1019].) It was so held in a
well-reasoned opinion in Estate of Appenfelder, 99 Cal.App.
330 [278 P. 473], and the Legislature thereafter reenacted
the former section when it adopted the Probate Code.

The majority opinion would disapprove the Appenfelder
case by reasoning from a supposed analogy between the
situation here and that presented in certain cases involving
an entirely different provision of the section. (Estate of Duke,
41 (Cal.2d 509 [261 P.2d 235]; Estate of Axzcelrod, 23 Cal.2d
761 [147 P.2d 11.) The last-mentioned provision declares that
the will is not revoked if the spouse is ‘“in such way mentioned
therein as to show an intention not to make such provision.’’
In other words, that portion of the section deals solely with
the subject of intentional disinheritance; and the last cited
cases deal with situations where the spouse was neither ‘‘pro-
vided for’’ or “‘mentioned’’ by name in the will. There is
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no analogy whatever between the two situations. In my
opinion, the plain provisions of the section should be followed,
and the Appenfelder case should not be disapproved.

T would affirm the judgment.

Respondents’ petition for a rehearing was denied April 13,
1985, Spenece, J., was of the opinion that the petition should
be granted.

[S. . No. 18963, In Bank., Mar. 15, 1955.1

EDWARD ¥. McKEON, Respondent, v. BEN L. GIUSTO,
Appellant.

[1a, 1b] Countracts — Modification — Oral Modification of Written
Contract—Civ. Code, § 1698, declaring that contract in writing
may be altered by eontract in writing or by executed oral
agreement, presupposes existing eontract in writing, and ae-
cordingly does not invalidate new oral agreement made after
written contract has expired by its terms or has been orally
abrogated, caneelled or rescinded.

[2] Master and Servant—~Contracts of BEmployment—Termination.
—Written contract for employment of plaintiff for one year
for stated salary plus percentage of profits of defendant’s
business terminates at end of year unless parties agree that
it shall continue.

[3] Id.—Contracts of Employment—Renewal of Agreement.—Fact
that plaintiff continues in defendant’s eraploy after end of year
provided in written contract of employment for one year
indicates, standing alone, that parties agreed to continuation
of written contract. (See Lab. Code, § 3003.)

[4] Id.—Contracts of Employment—Compensation—Evidence.—In
action fo recover profits alleged to be due under terms of oral
extension of written contract of employment for one year
providing for stated salary plus sum which, when added to
salary, would equal 30 per cent of net profits of defendant’s
business, evidenee that plaintiff continued in defendant’s em-
ploy after end of year in reliance on defendant’s promise that

[1] See Cal.Jur.2d, Contracts, § 181 et seq.; Am.Jur., Contracts,
§ 428.

McEK. Dig. References: [1] Contraets, §189; [2] Master and
Servant, §29; [3] Master and Servant, §30.5; [4, 7] Master and
Servant, § 52; [5] Master and Servant, § 55; [6] Contracts, §278;
[8] Master and Servant, §6; [9] Master and Servant, §20(2);
[10] Master and Servant, § 53,
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