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117 Bleetricity—Injuries—Degree of Jare.~—One maintaining wires

carrying electricity is required to exercise the care that a person
of ordinary prudence would exercise under circumstances, and
in view of dangerous character of electricity and inherent risk
of injury to persons or property if it escapes, the care used
must be commensurate with and proportionate to the danger.

[2] Id.—~Injuries—Insulation.—Wires earrying electricity must be
carefully and properly insulated, by those maintaining them,
at all places where there is reasonable probability of injury to
persons or property therefrom.

[3] Id.—Injuries—Inspection—Persons eontrolling electric power
lines have duty of reasonable and prompt inspection of wires
and appliances and should be diligent therein.

[4] Id.—Injuries—Degree of Care—Where cement company eould
have had an electriec power line on its premises deenergized,
and could have provided adequate lighting for night work
and proper warnings, the care required of it must be measured
by hazard inherent in highly charged wires together with duty
it owed to contractor’s employees who were injured when con-
tractor’s crane came into contact with such wires while
engaged in doing repair work on company’s rock erusher at
night, and who were as to company, insofar as it had control of
premises, invitees or business visitors rather than licensees or
trespassers.

[1] Liability for injuries from electric wires, notes 14 AL.R.
1023; 56 ALR. 1021. See also Cal.Jur.2d, Electric Companies,
§15 et seq.; Am.Jur, Eleetricity, §74 et seq.

McK. Dig. References: [1, 4] Electricity, § 17; [2] Eleetricity,
§21(2); [3] Electricity, §16; [5] Independent Contractors, §22;
[6] Negligence, §57; [7] Negligence, §74; [8, 11] Eleetricity,
§29; [9] Negligence, § 19; [10] Negligence, §16; [12] Negligence,
§44(3); [13] Negligence, §150; [14, 16] Negligence, §§32, 33;
[15] Negligence, § 32; [17] Electricity, § 33; [18] Eleetricity, § 35;
[19] Eleetricity, § 33(4); [20, 21] Negligence, § 176; [22] Electric-
ity; §33(2).

44 C.2d-—8
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s

[5] Independent Contractors—Idability of Emuloyer—One who
entrusts work to independent contractor, but who refains con-
trol of any part of work, is subject to liability for bodily
to others, for whose safety employer owes duly to ¢ :
reasonable care, which is caused by his failure to exercise hig
control with reasonable care.

[6] Negligence—Care by Owners of Real Property.—{enerally,
owner of property is under duty to keep in safe condition all
portions of premises over which he has control.

[7] Id.—Care Towards Invitees—HKnowledge of Danger.—Possessor
of land who knows or reasonably should know of natural or
artifielal eondition on his premises which, he shonld foresee,
exposes his business visitors to unreasonable risk, and who has
no basis for believing that they will discover econdition or
realize risk involved, is under duty to exercise ordinary eare
either to make condition reasonably safe Tor their use ov to
give warning adequate to enable them to avoid harm.

[8] Electricity—Injuries—Evidence.—In action by contractor’s em-
ployees against cement company for injuries sustained when
contractor’s erane eame into contaet with high voltage wires on
company’s premises at might, implied finding of jury that
company was negligent and its negligence was proximate cause
of injuries ig sustained by evidenee from which jury counld
conelude that, knowing as company did, that contractor’s
cranes operated in viecinity of power line, unless power was
cut off a danger existed; that work ealled for night operation
and lighting was such thal wires were not vigible; that com-
pany should have anticipated that boom of erane might come
in eontact with wires permitting eleetricity to be condueted
to place where it would cause injury; and that there was no
adequate basis for believing that contractor’s employees would
diseover condition or realize danger involved.

[9] Negligence—Proximate Cause — Concurrent Causes.—Defend-
ant’s negligence need not be sole cause of injury; it is enough
if it is contributory faetor which is proximate cause of injury.

[10] Id.— Proximate Cause — Intervening Causes.—If realizable
likelihood that third person may aet in partienlar manner is
hazard or one of hazards which makes actor negligent, such
act whether innocent, negligent, intentionally tortious or
eriminal does not prevent actor from being liable for harm
caused thereby.

[11] Blectricity—Injuries—Evidence.—In action by contractor’s
employees against cement company for injuries sustained when

o

[7] See Cal.Jur.,, Negligence, § 53 et seq.; AmJur, Negligenee,
§ 97.

[9] See Cal.dur., Negligence, §9 et seq.; Am.Jur, Negligence,
§ 63 et seq.
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contractor’s erane came into contaet with high voltage wires
on company's premisges at night, jury was justified in finding
that sueh emplovees were free from econtributory negligence
where it aﬂw) ared that, though they may have observed wires
on company’s premises, they may, as persons of ordinary pru-
dence, have momentarily forgotten their presence under eir-
cumstances.

{12] Negligence — {ontributory Negligence — Forgetfulness of
Known Danger—Momentary forgetfulness may be in accord
with eonduet of reasonably prandent man.

[13] Id.—Questions of Law and Fact.—Questions of negligenee,
proximate eause and eonfributory negligence are fo be deter-
mined by trier of fact where evidence is conflicting.

{147 Id—Assumption of Risk: Contribuiory Negligence.—Defenses
of assumption of risk and contributory negligence are based
on different theories; contributory negligence arises from lack
of due eare, while defense of assumption of risk will negative
liability regardless of faet that plaintiff may have acted with
due eare.

[15] Id.—Assumption of Risk.—Defense of assumption of risk is
available when there has been voluntary acceptance of risk
and such acceptance, whether express or implied, has been
made with knowledge and appreciation of risk.

[16] Id—Assumption of Risk: Coniributory Negligence.—Where
facts are such that plaintiff must have had knowledge of haz-
ard, situation is equivalent to actual knowledge, and there may
be assnmption of risk; but where it merely appears that he
should have or could have discovered danger by exercise of
ordinary care, defense is contributory negligence and not
assumption of risk.

[17] Electricity — Injuries — Instructions—In aetion by contrac-
tor’s employees against cement ecompany for injuries sustained
when contractor’s crane came into contaect with high voltage
wires on cowmpany’s premises at night, an offered instruction
was erronecus which advised jury that plaintiffs would
have assumed risk if in exercise of ordinary care they should
have known of and appreciated risk rather than that they
must have had knowledge of danger, and trial court was under
no duty fo revise such instruetion fo state law acenrately.

{181 Id.—Injuries-——Appeal — Harmless Frror — Instructions.—In
action by contraetor’s employees against cement eompany for
injuries sustained when contracter’s erane eame into contaet
with high voltage wires on company’s premises at night, erro-
neous instruction that the doetrine of assumption of risk was
ot applicable did not result in prejudice where court did not
advise jury what it meant by doctrine of assumption of risk
and other instructions gave the jury the elements of the
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doctrine and told the jury that plaintiffs could not recover if
those conditions existed.

[19] Id—Injuries—Instructions—In action by contractor’s em-
ployees against cement eompany for injuries sustained when
contractor’s erane eame into contaet with high voltage wires on
company’s premises at night, it is proper fo instruet jury that
if it should find that plaintiff knew that high voltage lines
were present and constituted hazard, such fact does not neces-
sarily establish that plaintiff was contributorily negligent, and
that mere forgetfulness of known danger will not bar recovery
unless such forgetfulness constitutes negligence under cireum-

© stances.

[20] NWegligence—Questions of Law and Fact—Contributory Neg-
ligence.—Whether forgetfulness of known danger constitutes
contributory negligence is question for trier of faet, giving
consideration to circumstances even though there is no sudden
disturbance or peril eonfronting plaintiff and cauvsing lapse
of memory; to forget is not negligence unless it shows want
of ordinary care.

[21] Id.—Qusestions of Law and Fact—~Conbributory Negligence.—
Where person must work in position of possible danger, amount
of care which he is bound to exercise for his own safety may
be less by reason of necessity of giving attention to his work
than would otherwise be ease; whether or not he was guilty
of contributory negligence on all faets diselosed by evidence
is jury question, and rule is not different whether danger is
stationary or moving.

[22] Electricity — Injuries — Instructions.—In action by contrae-
tor’s employees against cement company for injuries sustained
when contractor’s crane came into contact with high voltage
wires on company’s premises at night, it is proper to instruct
jury that it was company’s dubty to use ordinary care to fur-
nish plaintiffs with safe place to work and to warn them of
any existing danger which it knew or in exercise of ordinary
care should have known, and that if eompany knew or in
exercise of ordinary care should have known that work of
general type in which plaintiff was engaged at time of accident
was reasonably likely to oceur in vieinity of high voltage wires,
then company was under duty te exercise ordinary care to
prevent oceurrence of injuries reasonably likely to oecur in
connection with such work through any contaet with such
wires.

APPEAL from judgments of the Superior Court of San
Bernardino County. Martin J. Coughlin, Judge. Affirmed.

Actions for damages for personal injuries. Judgments for
plaintiffs affirmed.



Apr.1955] Avsrin ». Riversior Porrnanp Crment Co. 229
{44 C.2d 225: 282 P.2d 69)

Swing & Gillespie and Donaid 8. Gillespie for Appellant.

Long & Levit, William H. Levit, Bert W. Levit, Curtis,
Knauf, Henry & Farrell and John P. Knauf for Respondents.

CARTER, J~1In these actions plaintiffs sought damages
for personal injuries alleged to have been caused by the
negligence of Riverside Portland Cement Company, hereafter
referred to as defendant, and California Electric Power Com-
pany, hereafter referred to as California. The jury awarded
$50,000 to plaintiff Austin (reduced to $25,000 on motion for
new trial) and $100,000 to plaintiff Boehm against defendant.
Its verdiet was for California and against plaintiffs. The in-
juries were caused by electricity burns when a crane came in
contact with an overhead conduit of electricity.

Defendant appeals from the judgments entered on the ver-
dicts. It asserts that the evidence was insufficient to establish
any negligence on its part; that any claimed negligence on
its part was not the proximate cause of the injuries; that
plaintiffs were contributively negligent as a matter of law;
and error was committed in the giving of instructions to the
jury.

Defendant owns and operates a plant for the manufacture
of cement on a plot of about 6 acres of ground. A contract
was made between it and Haddock Company to perform, as
independent contractor, exteusive alteration and construe-
tion work on the plant and premises and Haddoek was en-
gaged in doing repair work for defendant on one of defend-
ant’s rock crushers at the time of the accident on January
10, 1947. Plaintiffs were Haddock’s employees. The job was
a ““rush’ job and it was known by defendant that the work
would require night as well as day work. At all times de-
fendant continued the operation of its plant night and day.
It retained eontrol of its premises and plant, although not
of Haddock’s employees, equipment and operations, and had
a man on the job (Mr. Brophy, at the time here pertinent)
whose duties were to observe Haddock’s work and to represent
defendant in connection therewith, Haddock was to inter-
fere as little as possible in its work with the operation by de-
fendant of its plant. Defendant through its supervisory
employees knew that Haddock frequently used cranes with
60-foot booms* in its work; that the cranes worked in various

*A crane as referred to consists of a mobile truek or tractor om
which is mounted a boom and the machinery necessary to raise and
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places about the place in the vieinity of and under the power
lines thereon ; that they were necessary to perform the work;
and that a danger existed from the possibility of a crane
coming too close to a power line; it also knew that much of
Haddock’s work was done at night. The use of a crane was
the normal and usuval method used as a part of the process
of repairing a rock crusher. The same ecrusher had been
repaired by Haddock in Deceriber, 1948, and a crane was used.

On defendant’s premises, as a means of access to the
crusher to be repaired, was a ramp or private road. Crossing
the road, and about 160 feet from the erusher, California
owned and maintained an uninsulated three-wire power line
carrying 33,000 volts for use by defendant in its plant.
The wires were 43.8 feet above the ground. While, as stated
the line was owned by California, defendant could request
and the request would be granted, to have the power shut
off—the line deenergized. In fact the request had been
granted on previous cccasions. Haddock had no authority to
have the lines deenergized. Such deenergization would stop
the operation of defendant’s plant but would cause no dam-
age thereto other than the loss of production during the shut-
down and the deenergization and reenergization is a simple
process of opening and closing a switch. The crusher repair
job would take several hours. There also was no obstacle
to the posting of warnings by defendant. (The poles sup-
porting the wires had notices of high voltage presumably
placed there by California.) In addition to the general
knowledge of defendant of the danger of cranes operating
near power lines, it had specific knowledge that the deener-
gization of those lines, when cranes were being operated near
the power lines, was a proper safety precaution. Prior to
the repair job on the crusher in December, and in eonnection
therewith, Haddock’s superintendent Martin requested de-
fendant’s superintendent Brophy that the power be shut off
so 1t would be safe to move a crane about and Brophy refused
because it would require the shutdown of defendant’s plant.
(There is considerable conflict on this issue but the testimony
is reasonably susceptible of the foregoing.) 1t could be
inferred that defendant knew the same deenergization would
be needed for the safety of Haddoek’s men during the Janu-
ary 10th repair of the erusher but should not expect Had-
dock to make the request in view of the recent refusal.

lower it and its cables. The operator of the hoom performed his work
in a eab on the truck or tractor and the driver of the trueck or
tractor performed his funetion from a eab on the truek or traetor.
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The only lights supplied by defendant in the vieinity of
the erusher were those on a tower thereon. Lights on port-
able standards were maintained by Haddock.

The rock erusher consisted of a structure in which rock
was deposited. It was crushed by a mauler attached to the
end of a 20-foot steel shaft. The repair required that the
shaft and mauler be removed from the structure in order
that the joinder of the mauler and the shaft conld be made
secure by removing the zine holding the two together and
placing new zine in its place.

Liate in the afterncon of January 10th, Haddock’s em-
ployees were directed to assist in the repair of the crusher
and the work thereon proceeded between 5:30 and 6 o’clock.
A crane together with a boom cable operator and truck
operator were present to 1ift the shaft and mauler. Plaintiffs
testified that it was dark and the power line was not visible;
there was barely enough licht to work on the crane. To fit
the erane for the job required a rigeing of three cables on
the boom on the lifting end of which was the lifting hook.
Plaintiffs were assisting in rigging. The boom was parallel
to the ground, the end being five or six feet above the ground.
The three cable rigging had been done and plaintiffs went to
the crane truck to get the headache ball, a weight to be at-
tached near the lifting hook to keep the ceables taut and in
proper place. On rveturning to the end of the cable and
hook to attach the ball, the boom had been raised to about
45 degrees and evidently the truck had been moved toward the
power line to shorten the distance the ball would have to be
carried. The hook was several feet above the ground. Plain-
tiffs were earrying the ball together and Austin grasped the
hook to attach the ball. The hook was charged with elee-
tricity because of the proximity of the boom to the power
line. When Austin grasped the hook, the electricity flowed
through him, the ball and Boehm resulting in the injuries
for which damages were awarded.

[17 'This court recently stated the rule with reference to
the duty owed by one who has control of electricity. “‘ ‘On
the subject of negligence the standard of care is, that one main-
taining wires carrying electricity is required to exercise
the care that a person of ordinary prudence would exercise
under the circumstances. Among the cireumstances are the
well known dangerous character of electricity and the in-
herent risk of injury to persons or property if it eseapes.
Hence, the eare used must be commensurate with and pro-
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portionate to that danger. [Citations.] [2] Specifie ap-
plication of that standard requires that wires carrying elee-
trieity must be carefally and properly insulated by those
maintaining them at all places where there is a reasonable
probability of injury to persons or property therefrom.
[Citations.] [8] Upon those eontrolling such insftrumen-
tality and force is imposed the duty of reasonable and prompt
inspection of the wires and appliances and to be diligent
therein. [Citations.] And, in the places where there is a
probability of injury, they must not only make the wires
safe by proper insulation, but as stated in Dow v, Sunset Tel.
& Tel. Co., 157 Cal. 182, 186 [106 P. 587], “‘keep them so by
vigilant oversight and repair.””’”’ (Dunn v. Pacifie Gas &
Elee. Co., 43 Cal2d 265, 273 [272 P.2d 745].) [4] It is
true that California rather than defendant was maintaining
the power line, yet defendant had control to the extent that
it eould have the line deenergized and as it controlled its
premises it ecould provide adequate lighting for night work
and proper warnings. Henece the care required of it must
be measured by the hazard inherent in highly charged wires
together with the duty it owed to Haddock’s employees
(plaintiffs) who were as to defendant, insofar as it had
control of the premises, invitees or business visitors rather
than licensees or trespassers; that their status was invitees is
clear. (Delk v. Mobilhomes, Ine., 118 Cal.App.2d 529 [258
P.2d 75]; Lamar v. John & Wade, Inc., 70 Cal.App.2d 806
[161 P.2d 970] ; Bazzoli v. Nance’s Sanitarium, Inec., 109 Cal.
App.2d 232 [240 P.2d 672]; Dingman v. A. F. Mattock Co.,
15 Cal.2d 622 [104 P.2d 26]; La Moalfa v. Piombo Bros., 70
Cal.App.2d 840 [161 P.2d 964]; Prosser on Torts, p. 636.)
[6] ‘“One who entrusts work to an independent contrac-
tor, but who retains the control of any part of the work,
is subject to liability for bodily harm to others, for whose
safety the employer owes a duty to exercise reasonable care,
which is caused by his failure to exercise his control with
reasonable care. . . . The employer may, however, retain a
control less than that which is necessary to subject him to
liability as master. He may retain only the power to direct
the order in which the work shall be done or to forbid its
being done in a manner likely to be dangerous to himself or
others. Such a supervisory conirol may not subject him to
liability under the principles of Agency, but he may be
liable under the rule stated in this Section unless he exercises
his supervisory control with reasonable care so as to prevent the
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work which he has ordered to be done from causing injury
to others.”” (Rest., Torts, §414.) [6, 71 Generally, the own-
er of property ‘“. . . is under a duty to keep in safe condi-
tion all portions of premises over which he has control”’
{Sexton v. Brooks, 39 Cal.2d 153, 156 [245 P.2d 496]) and
in more detail : ‘* A possessor of land who knows, or reason-
ably should know, of a natural or artificial condition upon
hig premises which, he should foresee, exposes his business
visitors to an unreasonable risk, and who has no basis for
believing that they will discover the coundition or realize
the risk involved therein, iy under a duty to exercise ordinary
care either to make the condition reasonably safe for their
use or to give a warning adequate to enable them to avoid
the harm.”” (Crane v. Smath, 23 Cal.2d 288, 296 [144 P.2d
35671 ; see also Prosser on Torts, pp. 642 et seq.)

[8] Under the facts in the instant case, the jury was
justified in finding, as it impliedly did, that defendant was
negligent and its negligence was the proximate cause of
plaintiffs’” injuries. The jury could conclude that, knowing
as defendant did, that Haddock’s cranes operated in the
vicinity of the power line, unless the power was cut off a
danger existed; that work called for night operation and
the lighting was such that the wires were not visible; that
it should have anticipated that the boom of the crane might
come in contact with the wires permitting the electricity to
be conducted to a place where it would ecause injury; that
there was nof adequate basis for believing that Haddock’s
employees would discover the condition or realize the danger
involved beeause the wires were not visible and the employees
might justifiably assume that they were not charged or they
might momentarily have forgotten their presence due to the
rush job and nature of the work.

Defendant vefers to the testimony of Martin, Haddock’s
superintendent, that he knew of the presence of the wires
when the work on the crusher was being done and that
of plaintiffs that they knew of the wires. Martin’s testimony
was econtradictory and could have been disbelieved by the
jury. The jury could have concluded that while plaintiffs
knew generally of the presence of the wires, the nature of the
job and visibility conditions were such that the danger was
not so cbvious to plaintiffs that defendant would be relieved
of liability.

Stress is also laid wupon the duty under the statutes and
regulations and that it was Haddock’s nondelegable duty
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rnish g s fo place to work, not operate
ires {(see Hard v. Hollywood Turf Club,
[246 P.2d 7161) and it is urged that its
hie eause of the injury. It should be re-
that defendant also owed a duty as above
efendant’s negligence need not be the sole

av njury; it is enough if it is a contributory factor
w’ﬁ%s;:h i@ a }}3 O\i mate cause of the injury (Westover v. City of

Jal2d 635 1128 P.2d 350 ; McEvoy v. Ameri-
Cal.2d 295 [195 P.2d 783]; 19 Cal.Jur.
. realizable likelihood that a third person
salar manner is the hazard or one of the
h mmws the actor negligent, such an act whether
ent, intentionally torticus or criminal does
svent the actor from being liable for harm ecaused

can l{;oo i,/e;;g;.,

o) and I
may act in a parti
hazzwi‘m whiech

innocent, negl
not

thereby.” (Rest. Torts, §449.) It has been held that the
iules on th jeet in the Restatement of Torts, sections

442 ix‘;, are applicable in this state.  (Stasulat v. Pacific
Gas & Llee. Co., 8§ Cal.2d 631 [67 P.2d 6 78] Yy (Mosley v.
Arden F Co., 26 Cal2d 213, 219 [157 P.2d 372, 158
ALR '}Lna cases relied upon by defendant are dis-
i i For illustration, in fayden v. Paramount Pro-
ine., 33 Cal.App.2d 287 [91 P.2d 231], among other
ere was no knowledge by defendant of the use
or the work in progress. The work was not a
1w was done in the daylight.

e going discussion is also pertinent to the
of contributory negligence., On the basis of the
iscassed evidence the jury was justified in finding
it pl intiffs were free from contributory negligence. While
iffs may have observed the wires on defendant’s prem-
ey may, as persons of ordinary prudence, have momen-
forgotten thelr presence wunder the ecircumstances.
fomentary forgetfulness may be in acecord with the con-
fa reasonably ’m’m!@m man. (See Bickham v. Southern
Hdison Co., 120 CalApp.2d 815 [263 P.2d 32];
Bari mz(u v. San Joaguin L. & P. Corp., 21 Cal.App.2d 376
<4401 Newis v, Pacific Gas & Elee. Co., 43 Cal.2d
5 P 24 7617 ; and cases cited infra.)

v, it should be emphasized that the ques-
negligence, proximate cause and contributory negli-
der cireumstances such as we have here are to be
determined by the trier of fact. (Newis v. Pacific Gas &
ee. Co., supra, 43 Cal.2d 626.)

LOTeE

4
T
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Defendant asserts that plaintiffs assumed the risk as a
matter of law. From the foregoing discussion there was
sufficient evidence from which the jury could conclude that
plaintiffs did not assume the visk. [141 The rule ou assump-
tion of risk was recently stated by this ecourt. ““The defenses
of assumption of risk and contributory negligence are based
on different theories. Contributory negligence arises from
a lack of due care. The defense of assumption of risk, on
the other hand, will negative liability regardless of the fact
that plaintiff may bhave acted with due eare. . .. [15] It
is available when there has been a voluntary acceptance of
a risk and such acceptance, whether express or implied, has
been made with knowledge and appreciation of the risk. . . .
[16] Where the facts are such that the plaintiff must have
had knowledge of the hazard, the situation is equivalent to
actual knowledge, and there may be an assumption of the
risk, but where it merely appears that he should or could
have discovered the danger by the exercise of ordinary care,
the defense is contributory negligence and not assumption of
risk.”” (Prescott v. Ralphs Grocery Co., 42 Cal.2d 158, 161-162
1265 P.2d 904].) [17] Defendant’s offered jury iunstrue-
tions on the defense of assumption of risk were refused but
the basic one was erroneous under the Prescott case in that
it advised the jury that plaintiffs would have assumed the
risk if in the exercise of ordinary ecare they should have
known of and appreciated the risk rather than that they
must have had knowledge of the danger. The other instrue-
tions were connected with the basie one and would have been
confusing if the basic one were not given. Such instruetions
are erroneous and the trial court was under no duty to revise
them to state the law accurately. (Prescoft v. Ralphs Grocery
Co., supre, 42 Cal.2d 158; Hayes v. Richfield 0il Corp., 38
Cal.2d 375 [240 P.2d 5801 ; Tossman v. Newman, 37 Cal2d
522 {233 P.2d 1].)

[18] The court, however, on its initiative gave an instrue-
tion that it was not instruneting on ““the doetrine of assumption
of risk because that doctrine is not applicable in this case.
However, the court is instructing you on the doctrine of con-
tributory mnegligence’ and the instructions on that issue
will govern your deliberations on the issue of contributory
negligence. The evidence would have justified an instruction
on assumption of risk ; however, we believe that, while assump-
tion of risk and contributory negligence are distinguishable
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and based on different theories (Prescoll v. Ralphs Grocery
Co., supra, 42 Cal.2d 158), defendant suffered no prejudice
by the court’s instruction because elgewhere the court did not
advise the jury what is meant by the ““doctrine of assumption
of risk’’ and other instruetions advised the jury that plaintiffs
could not recover if they placed themselves in a position of
danger. TIndeed, some of those instructions sound like
assumption of risk or at least gave the jury the elements
thereof and told it that plaintiffs could not recover if those
conditions existed. (See Hayes v. Bichfield 0dl Corp., supra,
38 Cal.2d 375, 385.) Tor illustration the jury was instructed :
“Whether or not it is negligence for one to proceed into
a dangerous situation of which he had previous notice is a
question of faet not always and necessarily to be answered
in the affirmative. If af the time he was qware of the danger
and also appreciated ils extent and if he volunteridy and un-
necesserily exposed himself to it thewm he was megligent as
a matier of law. But to forget a danger once known to exist
or to be in a state of abstraction or absent-mindedness or to
err in judgment may or may not be negligent depending on
whether or not in the circumstances it shows a want of
ordinary care, Also the jury must consider the character
of the notice received, whether recent or remote and the
impression such information would make upon the mind of
an ordinarily prudent person in a like situation.”” (Empha-
sis added.) And as part of an instruction with regard to
relying upon care by another: “‘Omne is not justified in
ignoring obvious danger although it is ereated by another’s
misconduct nor is he ever excused from exercising ordinary
care.”” And: ‘‘. .. a person must make a reasonable use
of his faculties of sight and hearing to avoid injury from
the lawful acts of others, and to avoid injury to others
engaged in acts which they are lawfully entitled to perform.
Furthermore, one who approaches a place which he knows
or in the exercise of ordinary care ought to know to be one
of danger is bound to use ordinary care to avoid causing
injury or being injured.”’

[191 Defendant eontends error in the following instruc-
tion requested by plaintiffs but modified by the court: ““If
you should find that plaintiff knew that high voltage lines
were present, . . . and constituted a hazard, such faet does
not necessarily establish that plaintiff was contributively
negligent. Mere forgetfulness of a known danger will not
bar recovery unless such forgetfulness constitutes negligence
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under the cirenmstances. In this connection, you may con-
sider that a workman cannot be expected to retain in his
memory at all times because of the nature of his work the
faet that there are dangerous conditions surrcunding him.
A workman must do his work where required to do it and
is necessarily bound to put his attention on such work while
performing it, and it is for you to determine whether in so
doing he acted as a prudent person under the circumstances.”’
It claims that the instruction assumes the wires were a haz-
ard and defendant was negligent because they were on its
premises. We do not find such assumptions. The instrue-
tion deals with what plaintiffs knew and in other instruetions
the question of hazard and negligence was adequate.
Defendant’s main contention is that the instruction is not
a eorrvect statement of the law in that momentary forgetful-
ness eannot indicate lack of contributory negligence unless
plaintiff is acting after being confronted with a sudden and
disturbing situation which causes the forgetfulness. It should
be remembered the work in which plaintiffs were engaged
required them to be in the vicinity of the wires and the job
was a ‘“‘rush’’ one being done in the dark. The rule with
respect to the bearing of forgetfulness on contributory neg-
ligence has been stated in many cases. [20] As expressed
in many cases, and recent ones, whether forgetfulness of a
known danger constitutes contributory negligence is a ques-
tion for the trier of faect, giving consideration to the circum-
stances even though there is no sudden disturbance or peril
confronting the plaintiff and causing the lapse of memory; to
forget is not negligence unless it shows a want of ordinary
care, Generally the question is one for the jury. (Hayes v.
Richfield Oi Corp., supra, 38 Cal2d 375, 385; Kirk v. Los
Angeles Ry. Corp., 26 Cal.2d 833, 840 [161 P.2d 673, 164
ALR. 1]; Neel v. Manmings, Inc., 19 Cal.2d 647, 656 [122
P.2d 5767 ; Gibson v. County of Mendocino, 16 Cal.2d 80, 89
[105 P.2d 105]; Hall v. Barber Door Co., 218 Cal. 412, 420
[23 P.2d 279} ; Meindersee v. Meyers, 188 Cal. 498, 503-504
[205 P. 1078] ; Giraudi v. Electric Imp. Co., 107 Cal. 120, 125
(40 P. 108, 48 Am.St.Rep. 114, 28 L.R.A. 596]; Smith v.
Southern Pac. Co., 201 Cal. 57 [255 P. 500]; Roseberry v.
Edward F. Niehaus & Co., 166 Cal. 481, 483 [137 P. 232];
Jacobson v. Qakland Meat ete. Co., 161 Cal. 425, 430 {119 P.
653, Ann.Cas. 1918B 1194 ; Harris v. Joffe, 28 Cal2d 418,
425 [170 P.2d 454] ; see cases collected 19 Cal.Jur. 587-593,
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8 Cal.Jur. 10-Yr. Supp [1948 Rev.] 324-325.) Such cases
as Reynolds v. Los Angeles Gas & Elec. Co., 162 Cal. 327
[122 P. 9627, and Ergo v. Merced Feolls Gas & Elec. Co., 161
Cal. 334 [119 P. 101, 41 LLR.AN.S. 79] (see cases collected
19 Cal.Jur. 586-587, 598-600) which state the proposition that
a person is mecessarily contributively negligent as a matter of
law when he forgets a known danger unless the lapse of mem-
ory is due to a sudden disturbance are too broad in the light
of the cases above cited. Moreover they indicate there may
be circumstances justifying forgetfulness other than a sudden
emergency, such as haste in doing the work as we have here,
‘We have heretofore discussed the nature and character of the
work being performed and the surrounding ecircumstances in
the instant ease. The instruction correctly states the law and
leaves the gquestion to the jury mentioning the circumstances
of the work., The problem was well summarized in Andre v.
Allynn, 84 Cal.App.2d 347, 351 [190 P.2d 47], quoting from
Schieif v. Grigsby, 88 Cal.App. 174 [263 P. 255] . *“ ‘The rule
of law contended for is as follows: Momentary forgetfulness
of a known danger not induced by a sudden and adequate dis-
turbing cause is contributory negligence, qualifying this by
the statement that to forget is not negligence unless it shows a
want of ordinary care. 'The qualification is not absolute but
depends upon the facts of the particular case. There is a long
line of cases holding that forgetfulness 1s as a matter of law
negligence that will defeat recovery [citing cases.] It is upon
this theory that appellant bases her elaim of contributory
negligence chargeable to respondent. However, as is said in
Jacobson v. Gakland Meat [& Packing] Co., 161 Cal. [425] 430
[119 P. 653, Ann.Cas. 1913B 1194], one element in all these
cases is the plaintiff’s familiarity with the danger he forgot.
To arbitrarily adopt as a standard of negligence per se the
rule that if one may be charged with a knowledge, past or
present, of a danger, he is precluded from recovery for in-
juries sustained therefrom and let the rule rest there for all
cases wonld be to establish a doctrine dangerous in its applica-
tion and unsound in prineiple and one not warranted by the
present weight of authority. Courts are unwilling to declare
that forgetting a known danger always amounts to negligence
(Jacobson w. Oakland Meal [& Packing] Co., supra, [161
Cal. 42561). The true rule to be deduced from the cases cited
is that the forgetfulness shown must be under circumstances
sufficient to enable a court to determine that such lack of
memory eonstituted negligence per se. . . .07’
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Defendant attacks the following jury instruction: ““The
amount of care which a workman is bound to exereise
for his own safety must be determined by a rule of reason-
able necessity. When a person’s lawful employment reqguires
that he work in a dangerous location or a place that mvolves
unusual possibilities of injury and fo give attention to i
work, or requires that, in the lines of his duty, he ta ;
Whlch ordinarily a 1(\as(m(xb}‘v prudent person would a“'wd the
necessities of such a mﬂhmoni in so far as they limit the
caution that he may take for his own safety, le
of caution required of him by law in the exercise of ordinary
care.”” It contends that here plaintiffs’ work on the crane
did not require them to work on the crane in dangerous prox-
imity to the wires and the wires were not dangerous because
they were stationary and 43 feet above ground. As we have
seen, there is evidence that the work wasg done in the normal
manner and place and plaintiffs were required to perform it
It is urged that the rule announced in the instruction only
applies to persons whose work must be performed in public
streets where there are moving vehicles, (See Jacobs v. Boz-
zant Motors, Lid., 109 Cal.App2d 681 [241 P.2d 642])
[21] 1t has long been recognized that ‘. . . where a person
must work in a position of possible danger the amount of care
which he is bound to exercigse for his own safety may well
be less by reason of the necessity of his giving attention to his
work than would otherwise be the case. (Barboza v. Pacific
Portland Cement Co., 162 Cal. 36, 40 [120 . 767]; Roddy v.
American Smelling ete. Co., 34 (,,a},Ap p.2d 457, 460 461 193
P.2d 841]; Mecham v. Crump, 137 Cal.App. 200, 203-204
[30 P.2d 568] ; Wooads v. Wisdom, 133 Cal.App. 694, 696-697
|24 P2d 863]; Jones v. Hedges, 123 O;«ﬂ.ﬁ\,pp. 742, 752 [12
P.2d 11175 Driscoll v. California St. B. R. Co., 80 Cal. nnp
208, 215 et seq. [250 P. 1062].) Whether or not respondent

was guilty of contributory negligence on all the facts dis-
closed by the evidence was a jury question.”” (Ostertag v.
Bethlehem ete. Corp., 65 Cal . App.2d 795, 801 [151 P.2d 8471.)
‘We see no reason why the rule should be different whether the
danger is stationary or moving. The question of whothel'
plaintiffs were acting as persens of ordinary pv‘udo e under
the circumstances was left to the jury by that ing rnctlon and
others on the same subject.

[22] The following jury insiructions are challenged. In-
struction No. 64: ‘It was the duty of the defendant cement

enn the amount
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company to use ordinary care to furnish plaintiffs with a safe
place to work: The general rule in that regard is that an
owner of premises, who, by invitation, expr or implied,
induces or parmfbs a workman fo come on the premises for
the performance of work for fit of the owner, is re-
guired to use ordinary care to supply him X;‘iﬂz & reasonably
safe place in which to work, and to warn him of anyv ex-
isting danger which he knew or, in the ex e of ordinary
care, should have known. This duty to plaintiffs was not
limited to conditions if any actually known to be dangerous
but extended also to con aiuwms if any which might have been
found to be dangerous by the exercise of ordinary care by de-
fendant cement company.”” Ingtruction No. 65: ““If defendant
Riverside Cement Co. knew or in the exercise of ordinary care
should have known that work of the general type in which
plaintiff was engaged at the time of the ace%dem was reasonably
likely to cceur in the vieinity of the high voltage lines, then
said defendant cement company was under a duty to exercise
ordinary care to prevent the ocenrrence of i

ries reason-
ably likely to cceur in connection with such work through eon-
tact with said wires, if any. 1t is not necessary that the
cement company have knowledge of or be able to foresee the
exact work or manner in which it wag to be done, but it is
sufficient if vou find that the ecement company knew or in the
exercise of ordinary care should reasonably have anticipated
that work of this general nature was likely to be done on its
premises.”” Defendant’s attack on ﬁ‘z‘%e mstructions is that
they do not include the principle that an owner or occcupier
of premises is not liable for obvicns dangers and indicate
that the defendant as owner would be liable for the negligence
of Haddock or conditions ercated by n (‘%e«e Hard v. Holly-

vood Turf Club, supra, 112 CallApp.2d 263 Shanley v. Amer-
tean Olive Co., 185 Cal. 552 [197 P. 79371 ; Mautino v. Sulter
Hospital Assm., 211 Cal. 556 [296 P. 76]; Neuber v. Royal
Really Co., 86 Cal.App.2d 596 [195 P, 1.} The instrue-
tions correctly state the general duty of defendant as hereto-
fore stated. There were not formula instructions which pur-
ported to embody all the bases for lial z“?v In an instruction
immediately following instruction No. 84 and in other in-
structions the }vrv was clearly advised that defendant was
not required to give warning of ohvious dangers. The instruc-
tions do not purport to hold defendant respazmb].e for Had-
doek’s negligence, But even if there were an intimation to
that effect the jury was expressly instructed that the employer

1111
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of an independent contractor is not liable for the negligence of
the contractor.
The judgments are affirmed.

Gibson, C. J., Shenk, J., Traynor, J., Schauer, J., and
Spence, J., concurred.

Avppellant’s petition for a rehearing was denied May 4, 1955.

[1]

[2]

(3]

[Crim. No. 5643, In Bank. Apr. 6, 1855.]
In re WARREN E. BARTGES, on Habeas Corpus.

Evidence—dJudicial Notice—Laws of Sister States.—In view
of requirement of Code Civ. Proe., § 1875, subd. 3, that judieial
notice be taken of statutory definition of erime in sister state,
it is mistake for appellate eourt to state that, there being no
evidence to contrary, it will be assumed that law with respeet
to erimes charged as prior convictions in sister states is same
as it is in California.

Habeas Corpus—QGrounds for Relief—Bxcess of Jurisdiction.—
Petitioner’s contention on habeas corpus that judgments against
him in consolidated criminal eases were incorrect and beyond
power of superior court to make (and Distriet Court of Appeal
to affirm) in determining that two of three pricr eonvictions
(the charges of which had been dismissed) are frue, is
moot where, after filing of petition for habeas corpus,
District Court of Appeal recalled its remittitur and modified
trial eourt’s judgments so as to recite only one prior convie-
tion, and sheriff then filed supplemental return which shows
that petitioner is held under modified abstraet of judgments
which show only one prior convielion, since he has secured
relief in that respect to whieh he was entitled.

Criminal Law-—Habitual Offenders—Review,—Where defend-
ant was sentenced to serve consecutive ferms on two primary
counts of which he was found guilty, but court ineorreectly
found that defendant suffered three alleged prior convictions,
the charges of two of which had heen dismissed and were un-
supported by proof, it cannot be said on habeas corpus that
trial court’s unwarranted determination as to number of prior
convietions did not influence it in sentencing defendant to

[1] See Cal.Jur.2d, Evidence, § 27; Am.Jur., Evidenee, § 47,
McK. Dig. References: [1] Evidence, § 37; [2] Habeas Corpus,

§9;

[3] Criminal Law, §1459; [4] Criminal Law, §§ 098, 1485;

[6] Habeas Corpus, §2; [6, 7] Habeas Corpus, § 65.
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