Golden Gate University School of Law
GGU Law Digital Commons

Jesse Carter Opinions The Jesse Carter Collection

5-27-195§

Murray v. Superior Court of San Francisco

Jesse W. Carter

Supreme Court of California

Follow this and additional works at: http://digitalcommons.law.ggu.edu/carter opinions

b Part of the Civil Law Commons

Recommended Citation

Carter, Jesse W., "Murray v. Superior Court of San Francisco” (1955). Jesse Carter Opinions. Paper 197.
http://digitalcommons.law.ggu.edu/carter_opinions/197

This Opinion is brought to you for free and open access by the The Jesse Carter Collection at GGU Law Digital Commons. It has been accepted for
inclusion in Jesse Carter Opinions by an authorized administrator of GGU Law Digital Commons. For more information, please contact

jfischer@ggu.edu.


http://digitalcommons.law.ggu.edu?utm_source=digitalcommons.law.ggu.edu%2Fcarter_opinions%2F197&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.ggu.edu/carter_opinions?utm_source=digitalcommons.law.ggu.edu%2Fcarter_opinions%2F197&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.ggu.edu/carter_collection?utm_source=digitalcommons.law.ggu.edu%2Fcarter_opinions%2F197&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.ggu.edu/carter_opinions?utm_source=digitalcommons.law.ggu.edu%2Fcarter_opinions%2F197&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/835?utm_source=digitalcommons.law.ggu.edu%2Fcarter_opinions%2F197&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.ggu.edu/carter_opinions/197?utm_source=digitalcommons.law.ggu.edu%2Fcarter_opinions%2F197&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:jfischer@ggu.edu

May 1955] Munray v. Buprrion Covry 611
f44 ©¢9d 611: 504 D ad 1]

[S. F. No. 19217. In Bank May 27, 1055.]

HABROLD DONALD MURRAY, Pelitioner, v. THE SU.
PERIOR COURT OF THE CUTY AND COUNTY OF
SAN FRANUISCO et al, Respondents: DONALD N,
UTHUS, Real Party in Interest.

[1a, 161 Avrest—Civil Cases - Affidavit— An affidavit for arrest
in eivil setion sufficiently shows existence of cause of aetion
where affiant makes oath that allecations of complaint an-
nexed to affidavit ave frue, and where affidavit itself contains
sufficient faets from whieh judoe ean determine that eause of
action exists. (Code Civ. Proe,, §481.) ‘

121 Id. _ Civil Cases—Afdavit ~—An affidavit for arder of eivil
arvest is insufficient where it merely sets forth eopy of eom-
plaint and does not make oath {o troth of any matter con-
tained therein, but merely states opinion of affiant that it
states canse of sefion. ;

18] 1d—Civil Cases— Affidavit.—Code Civ. Proe, §5479-481, do
not specifieally provide that complaint must he filed prior fo
time that affidavit for civil arrest i3 signed.

f4] Id—Civil Oases—Complaint. - An order of civil arrest issued
prior to time complaint is filed is void for want of jurisdiction.

[5] Id—Civil Cases—Review.Secope of appellate review in case
involving lawfulness of order of civil arrest is limited fo de-
termination as to whether there is sufficient evidence, 1n form
‘of allecations in supporting affidavits, to suppert such order.

161 Appeal—Questions of Law and Fact—FEvidence to Support
Orders.—An appellate court will not disturh implied findings
of faet made by trial eourt in support of an order, any niore
than it will interfere with express findings on which a final
Jjudsment is predicated

[71 1d —Presumptions —FEvidencs to Support Orders. -When evi-
dence is contlicting, it will be presumed that eourt found every
Laet necesaary to support its order that evidence would jnstify.

181 T4 —Questions of Taw and Fact—Character of Evidence. 8o
far as trial eourt has passed on weight of conflicting evidence,
its implied findines ave conclusive, and sueh rule is equally
apuolicable whether evidence is oral or documentary.

[1] See Galdur2d, Arrvest, §12 et seq.; Am.Jur., Arrest, §52
et seq.

McE. Dic. References: [1, 21 Aveest, $29; |3 19] Avrest, § 26,
{4} Arrest, 75 15 9 18] Avrest, §385: [6 101 Appeal and
Eyror, § 1208 [7] Appeal and Brror, §1165; 18] Appeal and Error,
§ 1987 1111 Appeal and Ervor, §1299; {12 13, 20] Avrrest, §32;
[14, 17] Arrest, §30; [15] Avrest, §20; [16] Arrest §28
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19] Arvest—(Civil Cases—TReview.—In consideration of order of
¢ivil arrest made on affidavits involving question of fact, ap-
peliate court is bound by same rule as where oral testimony is
presented for review.

[10] Avppsal—Questions of Iaw and Tact—DEvidence to Suppord
Orders.—Only where order of trial court rests on undisputed
facts from whieh only one conclusion ean be drawn is appellate
court not bound therehy.

[11a,11b] Id.—Questions of Law and Fact—Where Bvidence is
Documentary.— Where issue is tried on affidavits, rule on ap-
peal is that those affidavits favoring contention of prevailing
party establish not only faets stated therein but also all faets
which reasonably may be inferred therefrom, and where there
is substantial conflict in facts stated, determination of contro-
verted faects by trial eourt will not be disturbed.

[121 Arrest—{Civil Cases—Afidavit—An affidavit for order of civil
arrest based on aetual or contemplated disposal of property
hy defendant with intent fo defraud eredifors is insufficient
where such intent is asserted in general terms; speeifie facts
relied on by affiant must be shown so that court ifself may
deduce fraud and not leave sufficiency of facts to be passed
on by party.

[13a, 13b] 1d.—Civil Cases—Afidavit.——An affidavit for eivil arrest
in action to recover money alleging that defendant sold his
home for an amount in excess of the debt, informed affiant on
demand for payment of the debt that he had transferred all
funds to his wife and was unable to pay, evaded meetings with
either affiant or his counsel, made plans to make a round-the-
world trip, ete., states sufficient faets from which eourt could
infer that defendant intended to defraud affiant, his ereditor.

[14} Id.—Civil Arvest—Afidavit.—To entitle party to remedy
of eivil arrvest, it is not neeegsary he show positively commis-
sion of fraud; it is sufficient 1f cireumstances detailed will
induce reasonable belief that frand was intended.

[15] Id.—Civil Cases—As matter of practice it is safest to award
civil arrest, even in ecases of doubt, since defendant is pro-
tected by plaintifl’s undertaking against abuse of precess,
and without such proeess plaintiff might be remediless.

[16] Id.—Civil Arrest—Afidavit—An affidavit for eivil arrest
made on information and bhelief which sets forth sufficient
faets and cirenmstaneces within affiant’s own knowledge, with-
out reference to any faets that may have been based on hear-
say, will support order for arrest.

[17} Id.—Civil Arrest—Affidavit—An affidavit for civil arrest
based on fraud must contain positive averment of fraud or
positive evidence of faets from which fraud can be inferred.

[18] Id.—Civil Arrest—Review.-—Where affidavit for ecivil arrest
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b affiant and his counsel had tried to lo

and where affidavit of private inve

employed by sueh counsel to find d e

defendant in certain city on d o econrd

will ac e that such allegations were considered gufficient
by trier of fact to justify ovder of civil arvest.

il E Ed -Civil Cases—Affidavit. “V”_“;pi“‘ ations in

rrest coneerning affiant’s inability to o ]

sessarily untruthfol where they e

by him up to and including time al

alfidavit of private investigator
defendant’s whereabouts was not obtained
later,

1207 Id.—Civil Avresi—Afidavit.—An affidavit for eivil avrest
hased on Code Civ. Proe., §479, subd. 5, rvelati
vemoval or disposition of property with intent fo defrand
erveditors, is insufficient where there is no allegation that such
transfer puts property “without the reach of the process or
jurisdiction of the court,” thongh atliant later alleges generally
on information and belief that sueh disposal was ‘ueomphmod
by defendant for that purpose, and where theve is no allega-
tion that affiant sought to set aside fransfer of funds or made
effort by inquiry or otherwise, in ecase of alleged fransfer
by defendant to his wife, to ascertain whereabouts of wife so
as to take legal steps for setting agide transfer to her.

cndant

lavit for eivil
lefendant are not
viedge had

where

Kil

vEil t,‘m,us d:xyﬁ

10 < ndant’s

PROCEEDING in certiorari to review lawfulness of an
order of civil arrest issued by Superior Court of the City
and County of San Francisco, Order affirmed.

Frank J. Perry and George Olshausen for Petitioner.
No appearance for Respondents.
Dan I Garrvett, Jr., for Real Party in Interest.

CARTER, J-—Harold D‘onaﬁd Murray, petitioner, seeks
by writ of certiorari to review the lawfulness of an order
of civil arrest issued by respondent court on Angust 12,
1954. Respondent court denied a motion to quash said ordcr
on August 16, 1954, and this petition foliowed.

Donald N. Ut hu,g, real party in interest, filed an action
against Murray on August 12, 1954, seeking to recover various
amounts of money totaling $10,124.39 allegedly loaned by
Uthus to Murray at his instance and request and which he had
promised but failed and refused to repay. On the same day,
Uthus filed his affidavit and that of William Stelter on an




614 Morray v, Surerior Courr [44 C.24

application for an order of civil arrest of Murray., The order
was issued by the Superior Court of the City and County of
San Franeiseo and divected that Harold Donald Murray be
arrested and held for bail in the sum of $10,124.39. The
order recited that a surety eompany bond in the sum of $2,500
had been previously filed in accord with the wprovisiong of
section 482 of the Code of Civil Procedure.

On August 16, 10854, petitioner Murray, having been re-
leased after posting bail in the sum specified, moved the courg
to quash the order for eivil arrest and to exonerate the hail
that had been posted. The petitioner’s motion was denied on
Angust 16, 19564,

Subdivision 1 of section 479 of the Code of Civil Procedure
permits civil arrests in an aetion for the recovery of money
on a cause of action arising upon contract express or implied
Y. .. when the defendant iz about to depart from the state
with intent to defraud his ereditors’; subdivision § of the
same section permits such arrests ‘“When the defendant has
removed or disposed of his property, or is about to do so,
with intent to defraud his ereditors.”’

Sections 480 through 504, Code of Civil Procedure, pro-
vide the procedure and requirements to be met when an order
for civil arrest is sought and made. So far as is here perti-
nent, section 480 provides that the order must be ebtained from
a judge of the court in which the action is brought; section
481 provides that the plaintiff, or some other person, must
make it appear to the judge, by affidavit “*. . . that a suffi-
cient cause of action exists, and that the case is one of those
mentioned in Section 479. The afiidavit must be either posi-
tive or upon information and belief; and when upon infor-
mation and belief, it must state the faects upon which the
infegieation and belief are founded,”’

It 18 contended by petitioner here that the complaint and
affidavits uwpon which the order was issued were insufficient
to aunthorize the order to issue and that thevefore the order
is void because it was bevond the jurisdiction of respondent
court. It is argued that the affidavits fail to show that Uthus
had a cause of action against petitioner; that the affidavits
failed to show that petitioner removed or disposed of his
property, or was about to do so, with intent to defraud his
creditors; that the affidavits failed to show that petitioner
was about to depart from the state with the intent to defraud
his ereditors; that the affidavits include statements made on
information and belief without stating the facts on which
the information and belief were based.
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'via of Donald N. Uthus, notarized on August 8,
led on Angust 12, 1954, sets forth the following

g

imes mentioned herein has been,
operator of an export-import busi-
gm D. €5 and
1 of Heptember, 1952, affiant hived
:dz:mt E{az‘ry Donald Murray to work
ion basis, and affiant agreed with said
ieray that affiant would loan to him such
said defendant needed for living and travel
ime required for defendant 1o establish
. It was agreed that affiant was en-
] such loans out of commissions

ff@’“wm, uﬂd
on September 15, 1952, and econtinuing

‘,.nw D omnbnr 80 1953, affiant loaned to de-

‘,1() 12&.39. ovar :wd above all off-sets to be credited
gaid leans on aceount of commissiong earned by said

ant’s employment with affiant, defendant

4 op

and his W}le had resided in the State of Virginia, and de-
4

fendant had owned the family residence therein. During
the :mamh of Mav, 1954, defendant sold said home, and
au"nv“ ied affiant  that defendant received approximately
$40,000.00, net, from the sale of said home. At or about
me, defendant bwk0d passage upon the 88 PresipENT
5, a ship owned and operated by the American Presi-
, for himself and his wife, to depart from the
ty and County of San Franeiseo, State of California, on
it T'T’L 1054, for a round-the-world trip, which said trip
efurn to the City of New York, State of New York,
:hz‘rﬁim‘ Ihc month of Getober, 1954 ; and

it is repr esented by Bw*on N. Secott, Esquire,

ag alfiant’s legal uxuuse} in Washington, D. C., and that at or
about the time [of] the sale of defendant’s sa,xd family resi-
denee, said connsel, at affiant’s request, conferred with de-
fendant with reeard to an accounting for, and repayment of,
monies Joaned to defendant by affiant. On said oceasions,
defendant stated that he could not discuss the matter at that
time, but that he would call said counsel at an early date and
discuss the matter.  Defendant has failed and refused to
disensy the matter further with said counsel, and has left
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Washington, D. (., and the State of Virginia, as hereinafter
desceribed ; and

“Hollowing the sale of said family vesideunce, affiant de-
manded of defendant that he make payment on aceount of
said loans and defendant at said time stated to affiant that
hc* wezﬂf e could do. During the next meeting be-
fendant, W‘l ich oceurred during 53’(@ June
¥, 19564, affiant again demanded payment on ac-
count of zaid ’m'zm, and on said oceagion, ¢ is:iex;dzmt mformed
affiant that defendant had transferved all of his funds to his
wife’s name and that he was therefore unable to pay affiant;
and

“That during the mouth of June and to and including
July 9, 1954, defendant’s visits to affiant’s offices became very
infrequent, and were customarily made when affiant was
absent therefrom. On or about July 7, 1954, afflant ques-
tioned defendant as to his plans, a ‘.d on said occasion, de-
fendant stated to affiant that so far as he knew, he would
return to \V&shmgt(m, D. C., from his 1'0und--LhL—woﬂd trip
and would pick up where he left off with regard to his em-
ployment with affiant; and that he wonld leave Washington,
D. C., on July 15th, 1954, to drive to the City and County of
San Francisco, State of California, in order to arrive in time
to sell hiz automibile prior io embarking upon the 88 Prusi-
pENT Monror on August 17, 1854, During said conference
of July 7, 1954, affiant &dv]m(’d uofeum% that it was urgent
that a (hscu%zme be held with regard to an aecounting for,
and repayment of, said loans to defendant, and defendant
agreed that he would meet with affiart on the following day,
July 8, 1954, to settle the matter. Defendant, however, did
not appear for said meeting, and affiant instructed his counsel,
Byron N, Seott, Hsquire, to contact defendant. Said counsel
tried witheut suceess to contact defendant, and July 9, 1954,
affiant found a note in (iefmmam handwriting addressed to
affiant which had been left at affiant’s offices sometime after
the close of business on July 8, 1954, which read as follows:
“Dear Don:

“T have decided to leave a little sooner than I contemplated.
Am enclosing all the keys for office and desk and have left

erything as far as files are concerned, ete,
T told wou the other day, T believe T will look for
something to do out of Washington when I come back., 1
have made no plans, and have no idea where T will wind up.
If we have another war, perhaps T will come back here.

i)

i
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i Counr

everyvihing, and
kinds .
will be much better this way, and

the entive story of swhat

Don

was advised,
ot hneajﬁ w rc‘(um

anable (o locate or mn‘tac; defendam

ot has wmade application fo the American
Tines to interrupt his saild round-the-world trip at
an It;m;m "Bna’é unknown to affiant, to permit himself and wife
to travel in Burope for an indefinite period of time; and

“That prmr hereto, affiant has filed suit and said suit
i3 now pending against defendant in the Superior Court, in
and for the County of San Francisco, State of California, for
the recovery of sard sum of $10,124.39, and a copy of said
complaint on file herein is altached hereto, and made a part
hereof ; and that all the eJIegdzu:ms of said complaint are true;
and

“That based upon the :i'or“w;ai}m' faets, affiant fears, and
believes, and therefore alleges vipon the basis of such belief
that defendant is about to depart the jurisdiction of this
Court, and to depar he Btate of California and from
the Continental Limits of the United States with the intent
to defrand his ereditors; and that defendant has removed, dis-
posed of, and concealed his property, and ig about to remove
said property from the United States with the intent to de-
fraud his (‘"E( itors; . . .7

President

The of \Vﬂ.lim Stelter shows that he is a licensed
private investigator in the eity aud county of San Iran-

cisco; that he was e upm\,vd by the San Francisco counsel
for Donald N. Uthus and that d uring the night of August 9,

1954, the defendant ‘\Iu‘r'ra}' registered at the 3t. Franels

flotel in San Franeisco; that he personally observed the de-

fendam Murray in the St. Ifrancis Hotel and in the offices of
the American President Lines in San F'rancisco.
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Petitioner contends that Uthus® affidavit was insufficient
by reason of its failure to include therein t’nn allegations of

the complaint, [1&] In Ex parte Howitz, 2 Cal.App. 752, 755
[84 . 2297, it was held: “*Before an order of arrest can be
made it must appmr by affidavit that a sufficient cause of
action exists (Code Civ. Proe, §481). In this regard
the affidavit states ‘that a copy of the verified complaint in this
action filed to-day is hereto annexed and made a part of this
affidavit; and that the cause of action therein set forth exists
in favor of the plaintiff and against said defondant, and
affiant avers that the allegations contained therein are true.
A copy of the complaint was attached to the affidavit, stating
a cause of action in indebitatus assumpsit.

‘¢ . . in the case at bar a copy of the complaint is annexed
to the affidavit, and the affiant makes oath that the allegations
contained therein are true. We think that this fully com-
plies with the requirements of the law that it must appear
from the affidavit that a cause of action exists.”

[21 In Peterson v. Nesbitt, 11 Cal.App. 370, 372 [105 P.
135], relied upon by petitioner, the affiant had not sworn to the
allegations of the complaint but, as said the court, averred
that a good and sufficient cause of action existed. ‘‘This is
but the statement of the opinion of the affiant that the com-
plaint states a good and sufficient cause of action. It is not
a statement of the affiant that the matters set forth in the
complaint are true. We apprehend that no prosecution for
perjury would lie against the affiant predicated wupon the
falsity of any of the matters set forth in the complaint.”’

[i%] In addition to the copy of the complaint which the
affiant ““made oath’ was true, the affidavit itself contained
sufficient facts from which a gudge could determine that a
sufficient canse of action existed between the parties. (Code
Civ. Proe., §481.)

[3] “etmf ner contends that the affidavit is insufficient
because it refers to the complaint as ““already on file”” and
that sueh was not the case.® It would appear to be a sufficient
answer that at the time the order was issued, the complaint
was on file. TFurther, sections 479, 480, 481 do not specifically
provide that the complaint must be ﬁled prior to the time the
affidavit is signed.

*The eomplaint was not on file at the time Uthus’ affidavit was signed,
but was on file when the affidavit was filed and at the time the order
of eivil arrest was issued. A copy of the complaint was attached to the
affidavit and it was averred in the affidavit that ¢, . . all of the allega-
tions of said complaint are frue; . . .’
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[4] In Ez parte Cohen, 6 Cal, 318, 320-321, it was held
that an order of arrest issued prior to the time the complaint
was filed was void for lack of jurisdiction. It was said:
““Until there is a suit instituted, there can be no defendant,
and consequently no authority, under the statute, to issue
an order of arrest. ... It appearing that no such action
had been instituted at the time of issuing the order, it was
void for want of jurisdiction.”” Tt appears, therefore, that
since the complaint was filed prior to the time the order was
issued, petitioner’s contention is without merit.

Petitioner next contends that the affidavits are insufficient
under section 479, subdivision 1, of the Code of Civil Procedure.
That section provides that civil arrest is allowed when the
defendant is about to depart from the state ‘‘with intent
to defraud his creditors.”” Petitioner does not seriously
contend that the affidavits are insufficient to show his imminent
departure from the state, but does contend that Uthus’ affi-
davit is insufficient to show that he intended to defraud his
creditors.

[5] The scope of appellate review in a case such as the
one here under consideration is limited to a determination
as to whether there was sufficient evidence, in the form of
allegations in the supporting affidavits, to support the order
made by the trial court. [6] An appellate court will not
disturb the implied findings of fact made by a trial court
in support of an order, any more than it will interfere with
express findings upon which a final judgment is predicated.
[71 When the evidence is conflicting, it will be presumed
that the court found every faet neecessary to support its order
that the evidence would justify. [8] So far as it has passed
on the weight of the evidence, its implied findings are con-
clusive. This rule is equally applicable whether the evidence
1 oral or documentary.

[97 In the consideration of an order made on affidavits
{as here) involving a question of fact, the apwpellate court
is bound by the same rule as where oral testimony is presented
for review (People v. Western Meat Co., 13 Cal.App. 539, 544
[110 P. 3381 ; Maselli v. . H. Appleby & Co., Inc., 117 Cal.
App.2d 634, 638 [256 P24 618); Jones v. Lindsey, 114 Cal.
App.2d 237, 239 [250 P.2d 153]; Schreiber v. Hooker, 114
Cal.App.2d 634, 640 [251 P.2d 55); Hayutin v. Rudnick,
115 Cal.App.2d 138, 140 [251 P.2d 707]; Poulekas v. Pgule-
kas, 117 Cal.App.2d 73, 77 {254 P.2d 941]; Qlobe D. Lunch
Co. v. Joint Erxecutive Board of Culinary Workers, 117 Cal.




620 Morray v, Svrrrior (OURT f44 C.24

App.2d 190, 193 (2565 P.2d 94]). [107 Only where an order

rests on nzdfu!s ited f

can be drawn, is an a

of Burnett , 11 Cal.2c
[ilal *\7}1%\ an

is
appeal is that those af
ab

o

i W‘z'ei only one conclusion
wppellate court not bound thereby (Fstale
L 259, 263 i'g‘) .24 89
sue is tried on afiida nts the rule on
idavits i"woa the contention of the
prevailing party establish not only the facts stated therein
but also all facts which reasonably 'i. T mh‘wwd %’imw{’r{nn
and where there is a substantial confliet in the
a determination of the controvertad ts by t‘mz Uf‘zﬁ mrt,
will not be disturbed.  (Hayutin v. Rudnick, supra, 115 Cal.
App.2d 138, 140.) "View ng the all of the affidavit
of Uthus in the light of the above h:m"@d role, we see that
petitioner sold his home for apwmzm*a oly $40.000; that when
payment of petitioner’s debt to Uthus was dema nd 1, peti-
tioner informed the affiant that he had transferred all his
funds to his wife and that he was therefore unable to pay;
that he evaded meetings with either Uthus or his counsel
and avoided meeting petitioner in his office; that he made
plans to make a round-the-world trip with a planned (but
not disclosed to affiant) stop-over for an indefinite time in
Eunrope; that he informed affiant that he would return to
affiant’s employ upon his retnrn from such trip; that when
urged for payment, he advanced the time of departure for his
trip, leaving affiant a note stating that he wonld not be
returning to his employ or to the city of Washington, D. C.,
and that he had }de no plans, and had “‘no idea’ as to
where he would wind 1

[12] In Ez y“m'fe Z’ilumuf@, 120 Cal. 316, 321 [52 P. 726],
the eourt said: “‘It is not enough to assert such fraudulent
intent 1 general terms. Iiike the statement or proof of a
cause of action for f{raud, “;’:aﬁts; relied on must
be shown, that the court duce the '{’rfm(i, and
not leave the question of ey of his faets to be
passed upon by the party.

ac

&

If this i3 80 in cases
not involving the liberty of the citizen, g fortiori is it demanded
in a proceeding such as this.” (SQQ also In re Gillett, 47
Cal.App. 107, 111 [190 P. 209])

[132] TFrom the above stated all ,gaiwom, the trial court
could reasonably infer that the sale of petitioner’s home, the
proposed Kuaropean tour, taken together *:xii*ia the evasive con-
duct of petitioner in avolding condaet with Uthus, were ac-
comnlished with intent to defraud Uthus, petitioner’s ereditor.
[141 In Southworth v. Resing, 3 Cal. 31 7, 378, a case involv-
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2 1

Phe conmssion

enable mind, the i“(f!wi 11; t:
L [iBY And as nmﬁ T
an arrest, even in cases of
! unst the abus
3 HKI which i’l]
, viher band, frauds
ed with so much (‘1tl.umos&t and
& Hfficult to be exposed;
T is remediless,
{ rule would ;ﬂm()st,
, sieney s a legal remedy.
ztm er contends presumptions arve against fraud.
e (’it(‘“ Ez purte Flumoto, supra, 1‘?{ Ca‘x 316, 319, for the
proposition ‘t}ﬁz language of such a statute as the
one under consideration is deparied from the ““party must
t hiz peril om;)loy words of eguivalent import; and o failure
in this respect is fatal”” [13b7T As heretofore set forth the
language 1 by reasonably an d 100;(,/&.1]}' set 101’th
facts from which the court could red a {raudu-
lent intent on the part (\i petitioner ‘m evade m"mwt of his
debts.  Petitioner cites the Fkumoto case ,»u,m* , Neves v,
Costa, b Ca 1:,:\1')}) 111 [89 P 8(:;‘;]. and in re Mzr/u 60 Cal.
App. 89, 42 [212 P. 54 proof of his statement that the
Faets set forth by affiant ot suzceptible of the inference
of a frauvdulent intent, It weould appear that each of these
cases was deeided on own facts as this one must be; that
here the tricr of fast could, and did, impliedly find in issuing
the order that petitioner was guilty of a fraudulent intent.
{Malter of Application of Caples, 26 Cal.App. T86, 788 [148
P 995 Maltler of Application of La Due, 161 Cal. 632, 635
riz2o p. 131
It is next arg
Procedure prov

detailed will 1t e, bioa roa
fravud was infended to be perpetrated
of praetice, it i

doubi, bee

3

ed y 481 of the Code of Civil
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““based upon the foregoing tf‘m it fears, and believes,
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and to depart from the State of California and from the
Continental Limits of the United States with the intent to
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defraud his ereditors; . . . Petitioner relies on the rule
set forth in Newes v. Costa, supra, 5 Cal.App. 111, 115-116,
that ¢ “While the affidavit may state generally the grounds
of the application upon belief only, we understand the rule
to be well settled that, to show the grounds of his belief,
he must set forth such facts and ecircumstances withen his
own knowledge, as will authorize the officer who is to issue
the warrant to find such a state of faets as rvequired by the
statute to authorize the proceeding. And if the plaintiff is
not himself personally cognizant of the faets and circumstances
relied upon, he must procure the affidavit of someone who
is thus personally cognizant of them. The warrant cannot
be issued upon hearsay, nor upon any statement, however
positive, founded upon hearsay.” (Proctor v. Prout, 17 Mich.
[474] 475.)”’ (Emphasis that of the court.) [16] The here-
tofore summarized portion of the affidavit of Uthus sets forth
certain ‘‘facts and eireumstances within his own knowledge®’
which are sufficient without reference to any facts alleged
that may have been based on hearsay. As noted by the court,
the affidavit in the Neves case ‘‘contains 1o positive allegation
of fraudulent intent, and the only statement of the debtor’s
intention to leave the state is that he told M. Macedo so. . . .
If the affiant had heard the plaintiff tell Macedo it would
have been competent evidence.”” Uthus here alleges among
other things, positively, that petitioner fold him, and wrote
him, and that petitioner had evaded Ahim—mnot that someone
kad told Uthus that petitioner had sold his home, transferred
the proceeds to his wife’s name, or was about to depart the
state. It has been held that where ne prosecution for
perjury would lie against the affiant, predicated upon the
falsity of any matters set forth in the complaint, it is radically
insufficient (Peterson v. Nesbitt, supra, 11 Cal.App. 370,
372) ; and that a warrant of arrest cannot be issued on hear-
say, nor upon any statement, however positive, founded upon
hearsay (Lay v. Superior Court, 11 Cal.App. 558, 560 [105
P.7758]; In re Gillelt, supra, 47 Cal.App. 107, 111) ; and that
such a warrant of arrest cannot be made upon the mere state-
ment of a conclusion of law. However, in In re Keene, 34
Cal.App. 263, 267 [167 P. 194], it was held that **While some
of the expressions therein [affidavit] contained may be con-
strued as stating the conclusions of the afflant, there remain
substantial statements of facts apparently within the knowl-
edge of Whitefield and of Bennett, which we think are legally
sufficient to have authorized the order of arrest.”” [17] There
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must be positive averment of fraud or positive evidence of
facts from which fraud can be inferred (Fhumoto v. Marsh,
130 Cal. 66 [82 . 303, 509, 80 Am.St.Rep. 737). It would
appear that the af'fda‘*lt of Uthus containg sufficient positive
averments of fact, together with the inferences to be drawn
therefrom, to justify the action of the trier of faet.

Petitioner argues that there is no averment that Uthus
made any attempt to ascertain the whereabouts of petitioner’s
assets prior to resorting to the remedy of ecivil arrest (Ezx
parte FPlhumoto, supra, 120 Cal. 316, 320). In the Fkumoto
case, afflant had averred that a part of defendant’s goods
had been carried away to a place unknown to the affiant.
The court stated that it did not appear that plaintiff had
made any effort, by inquiry or otherwise, to ascertain their
destination. {181 Affiant here stated that he and his counsel
had tried to locate petitioner. The affidavit of Stelter, a
private investigator, shows that he was emploved by counsel
for Uthus to find petitioner and that he located him in the
city and county of San Francisco on August 9th. We must,
on this review, assume that these allegations were considered
sufficient by the trier of fact to justify the action taken by
him., (In re Keene, supra, 34 Cal.App. 263, 267.)

[11b] Petitioner contends that the transfer of the proceeds
of the sale of the house fo his wife does not necessarily show
a fraudulent intent; that avoidance or postponement of pay-
ment of a debt does not necessarily show a fraudulent intent;
that the change in the date of departure was not necessarily
fraudulent; that Uthus’ ‘““inability to locate” petitioner was
mmsufficiently alleged. These contentions may be disposed of
hy reference to the rule that the inferences to be drawn from
the facts alleged in the affidavits were for the trier of fact
(Hayutin v. Rudnick, supra, 115 Cal.App.2d 138, 140).

[19] 'There is no merit in petitioner’s contention that the
allegations concerning Uthug’ inability to locate petitioner
are untruthful. The Uthus affidavit was signed on August
éth and he stated therein that he had been unable to locate
petitioner since July 9th. Petitioner argnes that the affidavit
of the private investigator shows that petitioner was, to Uthus’
knowledge, in San Francisco on August 9th. TUthus’ allega-
gations consist of knowledge had by him up to and including
the time the affidavit was signed.

[20] Petitioner also contends that the allegations of the
affidavit of Uthus are insufficient under subdivision 5 of
section 479 of the Code of Civil Procedure. Under that sub-
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division, a civil arrest is permitted when the defendant has
removed or disposed of his property with the intent to defraud
his ereditors.  Uthus averred that petitioner had informed
him that he had transferred all of his funds fo his wife’s
name and that he was therefore nnable to pay affiant. The
question is whether such a dispesal is the type of disposal
contemplated by the first roqm}:mn@ 1t of the subsection, Peti-
tioner relies upon 1 he statement in Bz partie Fhumoto, supra,
120 Cal. 316, 320, that ‘‘the removal or disposition contem-
plated is a taking or attempting to take the goods or property
without the reach of the process or jurisdiction of the court,
either territovially or by concealing or disposing of them
where they eannot be found’’ as authority for the proposition
that his transfer of his funds to his wife was not the disposal
of property contemplated by the seetion. In this we agree
with petitionier. There is no allogaun in the affidavit that
such a transfer put the property ° wnhem the reach of the
process or jurisdiction of the eourt’ or that such transfer
was done with a fraudulent intent (£z parte Fhumoto, supra,
120 Cal. 316) although Uthus does allege later generally, on
information and belief, that such disposal was accomplished
by petitioner for that purpose. There is no allegation that
Uthus sought to set aside i} transfer of funds, nor that he
made any effort, by inguiry or otherwise, to ascertain the
whereabouts of petitioner’s wife so as o take the proper
legal steps for setting aside the transfer to her (Ez parte
Fhumoto, supra, 120 Cal, 316, 320). It follows that Uthus has
vot followed the lan guage of ‘the statute (Matter of Applica-
tion of Caples, supra, 26 Cal.App. 786, 788) or set up sufficient
facts to justify hig belief that petitioner had disposed of his
property with the intent to defraund his creditors and that,
iherefore, the affidavit is insufficient on its face to show a
compliance with the provisions of section 479, subdivision 5,
Code of Civil Procedure (Neves v, Costa, supra, 5 Cal.App. 111,
115; Lay v. Superior Court, 11 Cal.App. 538,559 [105 P. 7751).
Hm\e';er, since the affidavit was sufficient under section
479, subdivision 1, of the Code of Civil Procedure to confer
JL&I’lde(’tl()ll to issue the order of arrest, the ordel must be,
and is, therefore, affirmed.

»-:-4

Gibson, C. J., Shenk, J., Traynor, J., Schauer, J., and
Spence, J. coneurred.

Petitioner’s application for a rehearing was denied June
23, 1955
Lty dddded,
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SADIE HILLAMAN, Ay )(H«H)t v. RUDOLPH GARCIA-
}\,L;ﬂ. et al., R apom{e:’ns,

P11 Animals—TIgjuriss by Animals—ILdability—Ileeper of animal
of ‘!(mg s by of any animal which he

5 reason to know to have dan 18 propensities
s lable, wit } ont wrongful infent or negligence, for damage
to others resnlting from sueh propensity.

19} Id~Injuries by Animals—Tiability.—Owner of vicicus animal
with knowledge of its vicions provensities is insurer against
aets of animal o one who Is injured without fault, and question
of owner’s negligence is immaterial,

P
Lo

Id.—Dogs—Actions—Iustructions—In action for personal in-
juries ecauwsed by dog, plaintiff is entitled to instructions in
(3011:['01*mitv with rule that keeper of dog, which he knows to
have dangerous propensity, is nnder absolute duty to restrain
dog.
(4] Id—Doge—Actions—Instructions.—Instructions to jury that
iff defendants’ dog had propensity to do act dangerous to person
or property and defendants knew of sueh propensity they
were under duty to restrain or conflne it are insufficient where
they do not tell jury that suck duty was absolute, and where,
when viewed in their context with ofther instruetions, they
set forth duty of ordinary care,
5] Id—~Dogs—Actions—Instructions.—Althongh court, in aetion
for personal injuries caused by dog, erved in rejeeting plain-
tiff's proposed instructions that ke eeper of dog, which he knows
to have dangerous propensity, iz under absolute duty to
restrain dog and in instrneting jury that such keeper is only
under duty to exercise ordinary cave to restrain dog, such
error was net pi */'Judluxl where, in light of uncontradicted
evidence and 1nstruetions that were <\w0u jury did not believe
that dog had alieged dangerous propensity or that defendants
knew or should have known that it had.

APPEAL from a judgment of the Superior Court of the
Uity and County of San Francisco. Ben V. Curler, Judge.
Affirmed,

[1] See Cal.Jur.2d, Allin']a}s, §61 et seq.; Am Jur., Animals,
13 et seq.

McK. Dig. References: [1,2

*Assigned by Chairman of Judicial C‘mmml.
m o

2425

1 Animals, §40: [3-5] Animals, § 65.
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