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trial court erred in grant defendant’s motion for a nonsuit.
RHeverse d

Gibson, C. J., Shenk, J., Carter, J., Traynor, J., Schauer,
J., and Spence, J., concurred,

Respondent™s pe

?65 9?,;%}.

won for a rehearing was denied August

[S. F. No. 19220. In Bank. July 24, 1956.]

GEORGE J. LYNN, Appellant, v. SHERMAN P. DUCKEL,
as Direetor of Public Wor ks, ete., Respondent.

(11 Btreets—Use—Actions—Prerequisites.—Under provisions of a
city charter empowering the director of publie W(}rks to grant
permits for using a street for any purpose other than such as
ordinarily and properly belongs to the publie from its dedica-
tion to publie use and aunthorizing an applicant who is denied
such permift to appeal to the board of permit appeals, an
owner of property abutting a publie alley dedieated for and
used exelusively as a pedestrianway, having been denied a
permit to build a paved roadway in the alley, is not entitled
to judieial relief until he has invoked and exhaunsted the pre-
seribed administrative procedure of applying fo the eity’s
board of permit appeals.

2] Bgquity—Maxims—QClean Hands.—Whenever a party who, as
actor, seeks to set judieial machinery in motion and obtain
some remedy has vielated conscience, good faith or other
equitable principle in his prior eonduet, then the doors of the
court will be shut against him in limine; the court will refuse
to interfere on his behalf to acknowledge his right or to afford
him any remedy.

131 1d. — Maxims — Clean Hands.—A property owner whose lot
abutted a public alley dedicated :to and used exelusively as
a pedestrianway, and who without permit and in vielation of
the eity’s public works eode graded the alley so as to make it
available for vehicular traffic, may not suceessfully seek a
m:mdatory injm'wtion diro(zting‘ the director of publie works
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[ﬂ See 031 Jur.2d, Hwhvmw ‘md “twetm §240 ef seq.

[2] See Caldur.2d, Equity, § 28; Am.Jur,, Hquity, §469 et seq.
McK. Dig. References: [1] Streets, §53; [2] Equity, §27; [3]

Equity, § 28; [4] Estoppel. §44.
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te remove obstruetions erected asross the entrance fo sueh
alley, since he does not come into court with “clean hands?

[4] Estoppel—Parties Affected—Governmental Agencies—A eity’s
department of public works is not estopped from asserting
its rights to claim that a property owner, whose lot abutted on
a p%*bl ¢ alley dedicated for and exe}ﬁwwdv used as a pedes:
trianway, had not complied with charter provisions relative tg
changing sueh alley info a vehicular streef merely because
of certain unauthorized aets of the eity’s employvees in con-
strueting a rawp s0 as to enable another abutting owner &g
use the alley for vehicular use, sinee neither the doctrine of
estoppel nor any other equitable prineiple may be invoked
against a governmental body where it would operate to defeat
the effective operation of a poliey adopted to proteet the
publie.

APPEAL from a judgment of the Superior Court of the
City and County of San Francisco. Preston Devine, Judge.
Affirmed,

Action for a mandatory injunction and for damages. Judg:
ment for defendant affirmed.

John J. Dailey for Appellant.

Dion R. Holm, City Attorney (San Francisco}, and George
K. Baglin, Deputy City Attorney, for Respondent,

McCOMB, J—Plaintiff appeals from a judgment in favor
of defendant after trial of an action instituted to obtain (1)
a mandatory injunction directing defendant to remove ob-
structions erected in and across the entrance to Argent Alley
from Market Street in San Francisco, and {(2) damages re-
sulting from the obstruction of the entrance to the alley.

Argent Alley is a 10-foot public alley on the east slope of
Twin Peaks in San Francisco, connecting Market and Corbett
Streets, It is too steep and narrow for vehicular use, and
since its dedication by recordation of a subdivision map in
1867 the public has always used it solely as a pedestrianway,
It is the sole route for pedestrians between Market and Cor-
bett Streets without going two blocks out of their way. Six
other alleyvs in the same area, all dedicated at the same time,
have always been used exclusively as pedestrianways.
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The following photograph is a view of the ‘a}iev mo dng in
1 westerly direction from its intersection with Market Street:

()n November 1, 1951, plaintiff bought a house and lot
12 23d Street. The rear of this lot, which contained a large
depresswn, abuts on Argent Alley. At that time Argent

Alley was impassable to vehieles

Plaintiff, without the required permit from the city’s de-
partment of public works (defendant herein), brought a bull-
dozer into the alley and graded many tons of earth out of it,
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and used the earth to fill in and level off his lot. He then
commenced running trucks in the alley from Market Street
to his property. This resulted in the alley being impassable
to pedestrians.

Residents of the distriet complained to defendant, whe
found the condition existing to be dangerocus to the public,
halted plaintiff’s running of trucks in the alley by yemavim;
a ramp and bringing the Market Street sidewallk up to the
official grade, and installed a 4-inch iron post imbedded in
concrete at the entrance to the alley.

Plaintiff then applied to defendant for a permit to build g
paved roadway in the alley. This was denied. Plaintiff dig
not appeal to the city’s board of permit appeals, but instead
instituted the instant action. After trial without a jury
the trial court made the following findings of fact®*: (1) the
alley was dedicated to public use as a pedestrianway; (2) the
running of vehicles therein was dangerous to the public;
and (3) plaintiff, because of his unlawful disregard of the
city’s permit procedure, did not come into court with ‘‘clean
hands,”” and therefore was not entitled to relief. Judgment
wag accordingly rendered for defendant.

QUESTIONS

[17] First: Was plaintiff’s couse of action barred by the
fact that he did not exhoust his adminisiralive remedy pmm
to instituting the present suit?

Yes. Section 106 of the San Francisco Charter, which be:
came effective January 8, 1932 (Stfats. 1931, p. 3041), reads:
““The director of public works shall have and succeed to the
powers and duties of the Board of Public Works from and
after twelve o’clock noon on the 8th day of January, 19327

Article VI, chapter I, section 9, subdivision 1 of San Fran-
cisco’s Charter of 1900 (Stats. 1899, pp. 286-287) read:

““The Board of Public Works shall have charge, super:
intendence and control, under such ordinances as may from
time to time be adopted by the supervisors:

‘1. Of all public ways, streets, avenues, lanes, alleys, places,
courts, roads, highways and boulevards now opened or which
may hereafter be opened in the city and county; of the
manner of their use; and of all work done upon . . . the
same; and herein particularly the board shall have exclusive
authority to prescribe rules and grant permits, in conformity

*Plaintiff does not question the sufficiency of the evidence to sustgin
the trial eourt’s findings of fact.
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with the ordinances of the supervisors, for . . . the using of
the street or any portion thereof . . . for any purpose other
than such as ordinarily and properly belongs to the public
from the dedication thereof to public use, and without such
permission in writing from said Board no person shall do any
of the acts in this seetion enumerated; . . .77

Seetion 24 of the San Francisco Charter, effective in 1932
{Stats, 1931, pp. 2991-2992), vead: *““The board of super-
visors shall regulate, by ordinance, the issnance . . . of .
permits for the use of . . . public streets and places,
Permits . . . shall be issued by the departments as designated
by ordinance, only after formal application for such permit.
... If any application for a permit . . , is denied by the
department authorized to issue same, the applicant may ap-
peal to the board of permit appeals.””

Section 39 of the San Franecisco Charter of 1932 (Stats.
1931, pp. 8001-3002) read: ““ Any applicant for a permit .
who is denied such a permit . . . by the department anthor-
ized to issue same . .. or any person who deems that his
interests or property or that the general public interest will
be adversely affected as the result of operations authorized by
or under any permit . . . granted or issued by any depart-
ment, may appeal to the board of permit appeals. Such
board shall hear the applicant, the permit-holder, or other
interested parties, as well as the head or representative of the
department issuing or refusing to issne such . . . permit .
After such hearing and such further investigation as the board
may deem neecessary, it may concur in the action of the de-
partment authorized to issue such . . . permit, or, by the vote
of four members, may overrule the action of such department
and order that the permit . . . be granted . . . or refused.”’

Section 335 of the San Franeiseco Public Works Code reads
in part: ‘It shall be unlawlul for any person . . . to make

. any exeavation in . . . the surface of any public .
alley . . . without first obtaining from the Department of
Public Works a written certificate that such person . . . is
entitled to make such excavation. . . .”

In view of the foregoing provisions of the ecity charter,
it is apparent that after plaintiff was denied a permit to build
a paved roadway in the alley administrative procedure re-
guired that he apply to the eity’s board of permit appeals.
This he failed to do, and the established rule is here appli-
cable that one is not entitled to judicial relief until the pre-
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seribed administrative remedy is not only invoked but ex.
hausted. (United States v. Superior Court, 19 Cal.2d 189
at 194 [1] [120 P.2d 26]; Abelleira v. District Court of Ap-
peal, 17 Cal.2d 280 at 291 [5] [109 P.2d 942, 132 A.LLR. 715]
Myers v. Bethlehem Shipbuilding Corp., 303 U. 8. 41, 50 ot
seq. |58 S.Ct. 459, 82 LLEd. 638]; ¢f. Lindell Co. v. Board of
Permit Appeals, 23 Cal.2d 303, at 314 [144 P.2d 4].) ’

Hence, the trial court properly found that since plaintif
did not exhaust his administrative remedies he was not epn-
titled to judicial relief.

Second . Was plantiff properly dewied relief because hy
did not come into court with “*clean hands’’ ?

Yes. [2] The rule is settled in California that whenever
a party who, as actor, seeks to set judicial machinery in mo.
tion and obtain some remedy, has violated conscience, good
faith or other equitable prineciple in his prior conduet, then
the doors of the court will be shut against him in limine:
the court will refuse to interfere on his behalf to acknowledge
his right, or to afford him any remedy. (DeGarmo v. Gold:
man, 19 Cal.2d 755 at 764 [5] et seq. [123 P.2d 1]; Bowman
v. Bowman, 125 Cal.App. 602 at 612 [5] [13 P.2d 1049, 14
P.2d 558].)

[3] The foregoing rule is applicable to the facts presented
in the instant case. The record discloses that plaintiff, with:
out written permit and in violation of the San Francisco
Public Works Code, graded Argent Alley so as to make. it
available for vehicular traffic when it had been previously
used solely for pedestrian traffie. By grading a roadway into
the alley without a permit, plaintiff cireumvented the eity’s
permit procedure established for the protection of the publie.
Upon. either the granting or denial of a permit, the procedure
provided for an appeal to the board of permit appeals—by
the applicant if the permit was denied ; or, if granted, by.any
person who deemed his interests or property would be ad-
versely affected as the result of operations under the permit.

By ignoring the city’s permit procedure and building the

road without a permit, then suing defendant, the Director of

Public Works, for a mandatory injunction, plaintiff attempts
to nullify the procedure established by law, denies the publie
the hearing to which it is entitled, and flouts the public in-
terest which the procedure was designed to protect. .Ob-
viously the publie, whom defendant represents, was injured
by plaintiff’s illegal conduct and the ‘‘clean hands’’ doe-
trine applies to him.
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[47 Third: Was defendant esiopped because of certain un-
authorvized acts of employees of the city and county of San
Francisco from asserting tts vights to claim thai pleintiff
had not complied with the statute relative to changing Argent
Alley into a vehicular street?

No. In 1924 Argent Alley was a path for pedestrians. At
that time Market Street in the vieinity of the seven alleys
{ineluding Argent) was being improved under contract.

The grade of the sidewalk in front of Argent Alley had
heenn established by the hoard of supervisors as being level
with the walk on each side, with no depression therein. The
official plans called for the curb in front of Argent Alley
and the other six alleys to be continuous, without the cus-
tomary break and turning in of the curbs found at inter-
seeting vehicular ways, and for a concrete stairway to rise
from the street level to the sidewalk level in front of Argent
Alley.

A eity civil service examiner named Zion owned property
at the northwest corner of Market Street and Argent Alley.
Tle requested the eity’s engineering deparitment, instead of
building the conerete stairs as called for by the plans, to
“bnild this ramp up here so that we could nse it for our
property to move in.”’

Without change in the official plans or change in the side-
walk grade established by the supervisors, the engineering de-
partment personnel caused the contractor to build a ramp
where stairs were called for, to shift the stairs 10 feet south,
and to build a 10- to 12-inch depression in the outer half of
the sidewalk to accommodate the ramp and keep a vehicle
ascending the ramp from hanging up on the edge of the side-
walk. The continuous eurb was not changed, but a triangular
asphalt plog was inserted between the curb and the street
so a vehicle could eross the curb.

It is contended that this unlawful construction for Zion’s
benefit and Zion’s vehicular use of the alley for 15 vears
constituted public acceptance of Argent Alley for vehicular
use [althongh the public had used it exclusively as a pedes-
trianway since 1867) and therefore the unauthorized con-
duct of the engineering department raised an estoppel against
the public and in favor of plaintiff.

Such is not the law. Mr. Chief Justice Gibson, in County
of San Dicgo v. California Water & Tel. Co., 30 Cal.2d 817
at 826 [186 P.2d 124, 175 AL.R. 747], thus accurately states
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the rule: ““It is clear, however, that neither the doctrine of
estoppel nor any other equitable principle may be invoked
against a governmental body where it would operate to defeat
the effective operation of a policy adopted to protect the pub.
Lie, (Citations.)””  (Simons Brick Co. v. City of Los An.
geles, 182 Cal. 230 at 237 [4] [187 P. 1066]; dardella v,
County of Amador, 164 Cal. 555 at 564 [129 P. 993] ; see also
cases ecited in 10 Cal.Jur. (1923), p. 652, Estoppel, note 4.)
It is thus evident that the doctrine of estoppel was not
available to plaintiff under the facts of the present case.
The judgment is affirmed.

Gibson, C. J., Traynor, J., and Spence, J., concurred.

CARTER, J—1T dissent.

Where a municipal corporation has closed a street to vehicle
traffic by placing an obstruction therein, an owner of prop.
erty abutting on the street may have preventive relief against
the closing and is not barred by the clean hands rule or
exhaustion of administrative remedies sinee his act in par.
tially grading the street has no connection with the closing
and he has no administrative remedy for the closing.

The majority opinion holds that plaintiff, the property
owner, may not obtain equitable relief for the closing of the
street becaunse: (1) He did not have clean hands; and (2)
he did not exhaust his administrative remedies, allegedly af-
forded by the city.

Before discussing the grounds of the majority opinion, let
us examine the facts as they appear in the evidence and in
the findings of the trial court. Plaintiff acquired his prop-
erty in 1951, It has a house on it which fronts on 23d Street
in the middle of the block between Corbett and Market Streets,
Twenty-third Street, while a public street, has never been
graded for use by either pedestrian or vehicular traffic be-
cause it is too steep. Hence plaintiff has no access, pedestrian
or vehicular, at the front of his property and none to the rear
cxcept as heretnafter appears. The rear of his lot abuts on
Argent Alley, a duly established public street, and the one
here in question. It runs parallel to 23d Street. Argent is
steep but passable for vehicles from Market Street to the rear
of plaintiff’s lot. From there on to Corbett Street there are
steps for use by pedestrians. Plaintiff, finding Argent filled
with debris, obtained permission of defendant, head of the
department of public works, to clean it up and had a bull-

.
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dozer work one day on it, pushing the debris and dirt into
a hole on plaintiff’s land. Argent became muddy and de-
fendant objected. On further conversation with men in de-
fendant’s department, it was agreed that plaintiff would put
crushed rock on the surface of Argent, and he was told by
defendant he needed no further authority to do so. The
rock was accordingly spread on Argent by plaintiff, There-
after defendant tore out the ramp over the curb at the inter-
seetion of Argent with Market Street and placed a post in
the middle of the entrance to Argent. Contrary to the state-
ment in the majority opinion, Argent was used for both pedes-
trian and vehicular traffic from 1922 to 1939, although it was
not so used thereafter until plaintiff commenced so to use
it after he acquired his property. When a contracior paved
Market Street in 1922, the owner of property on Market and
along Argent requested the engineer in the department of
publiec works that a ramp or gutter plug be put in so that
vehicles could get over the curb and onto Argent. This
was done and the city paid for it. Plaintiff apparently ap-
plied to defendant for a permit to peve Argent after he had
cleaned out the debris, but his request was denied and he
did not appeal to the city board of permit appeals.

We have a situation, then, in which plaintiff used Argent,
s publie street, as it was supposed and fixed to be used in
entire good faith believing that he had the approval of de-
fendant Duckel and his department. Defendant then pro-
ceeded to close Argent to vehicular traffic by physieally mak-
ing it impossible for a wvehicle to enter it. Plaintiff then
brought thig action seeking the aid of the court to have the
obstruction removed. The majority here denies him relief
for the reasons heretofore stated.

Plaintiff should not be denied relief because of unclean
hands as there was no connection between the transaction,
grading of Argent and the elosing of it, and he acted in en-
tire good faith, having the approval of those in charge of
defendant’s department. Tt is said in Treager v. Friedman,
79 Cal.App.24d 151, 173 {179 P.24 3877, quoting from Carman
v. Athearn, 77 Cal.App.2d 585, 598 [175 P24 926]: ‘‘As
stated in Carman v. Athearn, 77 Cal.App.2d 585, at page 598
[175 P.2d 9267, ‘The miseconduct which brings the ““clean
hands’ doctrine into operation must relate dirveetly to the
transaction concerning which complaint is made. The mis-
conduet must infect the canse of action before the court.
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Relief is not denied because the plaintiff may have acted im.
properly in the past or because such prior misconduct may
indirectly affect the problem before the eourt. A party ma_;
have relief in connection with a transaction itself untainted
although his original title may have been tainted by improper
conduet. These principles are well settled. (Bee Germa
Mfg. Co. v. McClellan, 107 Cal.App. 532 [290 P. 534].
Bradley Co. v. Bradley, 165 Cal. 237 [131 P. 750] ; Westery
Union Tel. Co. v. Commercial Pac. C. Co., 117 Cal. 577 [171
P. 317] ; 2 Pomeroy’s Equity Jurisprudence (5th ed.), p. 94,
§ 399 cases collected 30 C.J.8. p. 491, §98(e); 4 AL:R. 44
at p. 65.)7 77 (See also Western Union Tel. Co. v. Commercigl
Pac. Cable Co., 177 Cal. 577 [171 P. 317]; Watson v. Poore,
18 Cal.2d 302 [115 P.2d 478]; Hamrick v. Hamrick, 119 Cal,
App.2d 839 1260 P.2d 188]; Boericke v. Weise, 68 Cal.App.
2d 407 [156 P.2d 781]; McCarthy v. City of Oakland, 60 Cal
App.2d 546 [141 P.2d 4]; Miller & Lux v. Enterprise etc.
Co., 142 Cal. 208 [75 P. 770, 100 Am.St.Rep. 115]; Germsp
Mfg. Co.v. McClellan, 107 Cal.App. 532 [290 P. 534] ; Bradiey
Co. v. Bradley, 165 Cal. 237, 242 [131 P. 7507 ; City of Los
Angeles v. Watterson, 8 Cal.App.2d 331 [48 P.2d 87])
Here the only unlawful act charged against plaintiff is that
he graded Argent without obtaining a permit, but that does
not mean that he cannot complain of the closing of Argent.
They are unrelated transactions. If the conclusion of the
majority is correct, any time a citizen commits some minor
infraction with reference to public streets, he may be forever
barred from objecting to the closing of a street because he
has unclean hands. The closing was not the result of the
grading of the street. It was an arbitrary action on defend.
ant’s part because he thought it was unsafe to permit vehicular
traffic on Argent.

The majority lumps together plaintiff’s grading of Argent
with his alleged failure to exhaust an administrative remedy
as showing lack of clean hands. Certainly failure to exhaust
is not a showing of unclean hands and as will later appear
herein, plaintiff had no administrative remedy.

On the question of exhaustion of remedies, the majority
refers to plaintiff’s failure to appeal to the board of permit
appeals after his application for a permit fo pave Argent -was
denied. No application was made for anything else and the
paving would have no effect on the closing of Argent. Even
if he had obtained a permit fo pave, defendant would still
have closed Argent. THence there was no administrative
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remedy available to him which touched upon the question
of elosing. It is ervstal clear, as it should be, that: ““In all of
the cases in this state in which it has been held that a party
had not exhausted his administrative remedies and therefore
was not entitled to relief by the court, provision was made
in the governing law for a proceeding of some nature before
an administrative body which the party had not pursued.
(Abelleira v. District Court of Appeal, 17 Cal.2d 280 [109
P.2d 942, 182 A LR, T15]; Metealf v. County of Los Angeles,
24 Cal.2d 267, 269 [148 P.2d 645], and cases cited therein.)
1t 1s only when no mode of attacking the validity of an ordi-
nance is provided other than by resort to the courts, that a
court will fake jurisdiction. Where an ordinanee contains
provisions looking to the prevention of hardship upon owners
in particular cases, resort to the administrative agency is
required. We have not been cited to any case, and we have
found none, holding that resort must be had to an administra-
tive agency when the agency has no power to act. In a number
of cases where an ordinance prohibited the doing of a par-
ticular act in a specifie district, direct application to the
courtg for relief has heen permitted and the ordinance held
unconstitutional.  Apparently in these cases there was no
provision for a variance in the ordinance. The question
whether an administrative remedy should have been exhausted
was not nrged or discussed. It seems clear, however, that it
was not done hecavse there was no administrative remedy to
pursue.””  (Bernstemn v. Smutz, 83 Cal.App.2d 108, 115 [188
P.2d 48]y Here the charter and ordinances of San Fran-
ciseo do not purport to give anyone the right to confer special
permission fo use Argent, and the paving of it, as seen, has no
relation to the closing of it. There is no law which gives the
defendant, director of publie works, any power to close a
street or to issue permits for the customary and usual use
to which streets are put such as vehicular and pedestrian
traffic ; his power is limited to permits to use streets for pur-
poses other than the customary ones. The charter provisions
as set forth in the majority opinion only give the director
superintendence and control over the streets and expressly
provide that permits for using them may be granted for any
purpose “other than such as ordinarily and properly belongs
to the public.”” There can be no question that use of streets
for vehieular fraffic belongs to the public and hence the di-
rector has no authority to grant or deny a permit in connec-
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T T L
tion with such use. Therefore, in arbitrarily closing Argent
he usurped his power and authority and plaintiff is clearls
entitled to the relief here prayed for. .

T would reverse the judgment.

Shenk, J., eoncurred.

Appellant’s petition for a rehearing was denied August 21
1956. Shenk, J., and Carter, J., were of the cpinion that the
petition shonld be granted.

[Crim. No. 5912. In Bank. July 31, 1956.]

In re J. David Hennigan, on Behalf of LYNN GRITTON
et al., on Habeas Corpus.

[1] Licenses—Power to License or Tax—DLicense Tax for Revenie.
The general policy of the state is opposed to the raising of
revenue by collection of direet taxes as a eondition precedent
to the conduet of business.

{21 Id.—Power to License or Tax—Power of Noncharter Counties,
—A noncharter county may require a legitimate business to
obtain a license if the county’s purpose is to regulate or raise
funds to be used in regulating the business.

[3] Id.—Construction of License Laws.—Where a county ordinance
amended the original ordinance by providing that the regu-
latory provisions of the original ordinance were not to apply
to the movement of buildings onto property not subjeet fo
the county building code, and also provided that permits to
move buildings onto such premises “shall he issued upon appli-
cation and payment of the required fee,” on payment of such
fee a permit could not be denied.

f4] Id.—Construction and Effect of License Laws.——Where: the
board of supervisors affirmatively declared in an amended
ordinance that regulatory provisions of the original ordinanee
were not to apply to movement of buildings into noncoded
areas in the county, the court ecannot reapply the regulatory
provisions of the ordinance which the board explicitly ex-
cluded, and a permit for movement of buildings into noncoded
territory cannot be denied on payment of the required fee;
hence an attempted enforcement of the amended ordinance

[1] See Cal.Jur., Licenses, §26; Am.Jur., Licenses, § 7 et seq.

McEK. Dig. References: [1] Licenses, §7; [2] Licenses, § 3; {3, 4]
Licenses, §186.
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