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132 Bamsy v. County or Los ANGeLES 146 C.24

[L. A. No. 23659. In Bank. Feb.7,1956.]

RAY A. BAILEY et al, Appellants, v. COUNTY OF
LOS ANGELES et al, Respondents.

{11 Zoning — Amendment — Compliance With Statutory Require:
ments.—Gov. Code, § 65653, requiring a “report of findings,
summaries of hearings, and recommendations of the planning
commission” with respeet to local planning, was eomplied with
where copies of proposed amendments of a county zoning
ordinanee were transmitted by the commission to the hoard of
supervisors with a letter stating that the proposed amend:
ments had been approved by the commission, fogether with a
copy of the published notice of public hearing, a statement
that such hearing was held, and a list of the persons whe
testified, since it will be presumed from the recommendation
made, in the absence of evidenee to the contrary, that the
commission found that the proposed ordinanee was necessary
for the general public welfare and interest.

{21 Id.—Judicial Remedies—Appeal.—In an action to declare in-
valid an amendment of county zoning ordinances, where
affidavits produced by defendant contradicted those by plain.
tiffs averring that the subjeet of a juvenile hall was net
discussed at a publie hearing held by the planning commission
a question of faet was raised, and the trial court’s determina
tion will not be disturbed on appeal.

[3] Appeal—Questions of Law and Yact—Evidence o Support
Orders.—An appellate court will not disturb implied findings
of faet made by the trial court in support of an order, any
more than it will interfere with express findings on which a
final judgment is predicated.

[4] Id.—Presumptions—Evidence to Support Orders.—When evi
dence is conflicting, it will be presumed that the court found
every fact necessary to support its order that the evidence
would justify.

[5] Id.—Questions of Law and Fact—Character of Evidence.—So
far as the trial court has passed on the weight of conflicting
evidence, its implied findings are conclusive, and this rule is
equally applicable whether the evidence is oral or documentary

[6] Id.—Questions of Liaw and Fact—Where Evidence is Docu-
mentary.—When an issue is tried on affidavits, the rule on

[1] See Cal.Jur. 10-Yr. Supp., Zoning, §40; Am.Jur.,, Zoning,
£ 169 et seq. “
McK. Dig. References: [1, 7, 8] Zoning, §5; [2] Zoning, §7;
[?1 Appeal and Error, §1298; [4] Appeal and Error, §1165;
5] Appeal and Error, § 1287; [6] Appeal and Error, § 1299, [9} ;
Lounhes §91; [10] Zoning, §2(2).
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al is that those affidavits favoring the contention of the
vailing party establish the faects stated therein and all
which reasonably may be inferred therefrom, and where
there is a substantial confliet in the facts stated, the frial
conrt’s determination of the controverted facts will not be

distarbed,
[7) Zoning — Amendment — Public Hearing. — Since Gov. Code,

£ 65635, vequi only that a proposed change in a zoning
ordinance be referred to the planning commission for a report
nd that such veport be filed with the legislative body, if a
juvenile hall ordinance is considered merely as a “change” in
an ordinanee recommended to the legislative body by the
planuing cominission rather than an entirely new subject matter
roy :(d and initiated by the legislative hody (Gov. Code,
BE56, 65657y, the applicable statute does not require a
;‘nnm r public hearing by the planning commission after
referral by the legislative hody of the proposed ehange in the
recommended ordinance to the planning commission. (Dis-
approving anything to the contravy in Johnston v. Board of
Supervisors, 31 Cal.2d 66, 187 P.2d 686.)
181 Id.—Amendment—D>Public Hearing—The words used by a
county planning commission in an approved amendment of a
zoning ordinance that property in any residential distriet may
used for “governmental uses of any kind” are broad enough
to encompass use of land for a juvenile hall.
Counties—Ordinances—Time of Taking Effect.—If the urgency
provision of a eounty ordinance was enacted without legisla-
tive authority (see Gov. Code, §25123; Elec. Code, §1651),
it is vold and of no effect, but this does not invalidate the
hulance of the ordinance which would take effeet at the
regular time appointed by law.
{16} Zoning—Validity of Ordinance~A proposed county ordi-
1anee which would amend the basic zoning ordinance to permit
idential property to be used for governmental purposes
if such uzes are deemed advisable and beneficial to the general
public welfare is not special legislation favoring one elass.

o

PPEAL from an order of the Superior Court of Tios

ngeles County vaecating a temporary restraining order,
denving preliminary injunction and discharging an order to
show cause.  Arnold Praeger, Judge. Affirmed.

Holbrook, Tarr, Carter & O’Neill, W. Sumner Holbrook,
Jr., and Franeis 11 O'Neill, for Appellants.

Haz‘oid W. Kennedy, County Counsel, Edward H. Gaylord
and Liloyd 8. Davis, Deputy County Counsel, for Respondents.




134 Bamey v. County or Log ANgeLms (46 C.2d

CARTER, J.-~Plaintiffs, Ray A. Bailey and others, appeal
from an order of the Superior Court of Los Angeles County
which vacated a temporary restraining order, denied a pre-
liminary injunction and discharged an order to show cause
in an action brought to declare invalid an amendment to a
Los Angeles County zoning ordinance,

Rancho Lios Amigos, the land in question, located in Los
Angeles County, was zoned R-1 for single family nuse. County
officials desived to locate a juvenile hall in the Rancho Los
Amigos area, but in order to do 80 it was necessary to amend
the basic zoning ordinance of the county.

The controlling proeedure to be followed in amending such
an ordinance is found in the Government Code, sections
65500-65805.

Section 65804 provides: ‘‘Except as otherwise provided in
this article, an amendment to a zoning ordinance which amend-
ment changes any property from one zone to another or
imposes any regulation listed in Section 65800 not thereto-
fore imposed or removes or modifies any such regulation
theretofore imposed shall be initiated and adopted in the
same manner as required for the initiation and adoption of
the original zoning ordinance.’’

Section 65650 provides: ‘‘Before recommending a precise
plan or regulation to the legislative body or any amendment
to it, for adoption, the planning commission shall hold at
least one public hearing.”’

On July 27, 1954, pursuant to section 65651, the regional
planning eommission gave 10 days’ published notice that a
public hearing would be held relative to reecommending to
the board of supervisors certain amendments to the zoning
ordinance. At the public hearing on July 27, 1954, the
proposed amendments were discussed. One of these amend-
ments proposed that property in any residential zone might
be used for any governmental purpose if a permit were first
obtained in accordance with established procedures.

On August 18, 1954, the planning commission transmitted
to the board of supervisors its recommendation of the pro-
posed amendments together with copies thereof, a copy of
the notice of hearing, and a list of the persons who testified
at the hearing.

Section 65654 provides that the legislative body may adopt
the plan proposed by the commission by ordinance or resolu-
tion, but must first hold at least one publie hearing. Upon
receipt of the proposed amendments the board of supervisors

e

e
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published notice of a hearing to be held on September 23,
1954, This meeting was held and various persons were heard.
The matter was then continued until October 5, 1954, at
11 a. m.

On October 5, 1954, the board of supervisors met at 9 a. m.
At that time it was proposed that the board enact an ordinance
adding two sections to the zoning ordinance which would
permit the use of property in any zone for a juvenile hall
or juvenile detention facilities after public hearings at which
the applicant must affirmatively prove that such use wounld not
endanger the public health, safety, or general welfare. This
proposed ordinance was then forwarded to the planning
commission which was in session a short distance away. While
the board was still sitting a communication was received
from the regional planning commission. This communication
related that the commission had considered and approved
the proposed ordinance. The proposed ordinance was read
to the members of the public present and approximately 15
minutes thereafter the board ordered that the public hearing
be closed in the matter of the proposed amendments to the
zoning ordinance to permit governmental use of property in
any zone after a permit was obtained. The board then passed
the amendments which related only to juvenile halls, and later
made application to the regional planning commission for a
special permit to wse the Rancho T.os Amigos land for a
juvenile hall. A hearing date was set and notice of hearing
published, but prior to the time set for the hearing plaintiffs,
who were property owners protesting the amendments, insti-
tuted this aection and the superior court issued an order
restraining the holding of the meeting pending the hearing
of an order to show cause. At the hearing of the order to
show ecause, the restraining order was vacated and the pre-
liminary injunction denied. This appeal followed.

[1] Plaintiffs contend first that section 65653 of the Gov-
ernment Code, which requires a ‘‘report of findings, sum-
maries of hearings, and reeommendations of the planning
commission,”” was not complied with and that such section is
mandatory. In the instant case, copies of the proposed amend-
ments to the ordinance were transmitted by the commission
to the board with a letter stating that the proposed amend-
ments had been approved by the commission. There was
also a copy of the published notice of the public hearing, a
statement that sueh hearing had been held, and a list of the
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persons who there testified. A similar confention was raised
in Cantrell v. RBoard of Supervisors, 87 Cal.App.2d 471, 479
[197 P.2d 218], where the court said: ‘It is appellant’s
contention that two things are required of the zoning board,
viz., {1) that it shall transmit findings, and (2) that it shall
transmit recommendations. That only the latter was done,

fCCAfter consideration of all the factual data and testi-
mony presented at the hearing, the commission determined
that the operation of the hog ranch and dump were detri-
mental to the health and general welfare of the community.’
This was followed by the recommendation to respondent board
that appellant’s permit be revoked.

““The foregoing langunage must be held to imply that the
commission had found that detriment and injury to the health
and general welfare of the community ensued from the oper-
ation of the hog ranch in question. And in connection with
the action of such commission and board, composed usually
of laymen, the fact that a certain action is taken or recom-
mendation made raises the presumption that the existence of
the necessary facts had been ascertained and found. (Buar-
tholomae Gil Corp. v. Seager, 35 Cal.App.2d 77, 80 [94 P.24
614]; Lindell Co. v. Board of Permit Appeals, 23 Cal.2d 303,
323 [144 P.2d 4]; North Side etc. Assn. v. County of Los
Angeles, 70 Cal.App.2d 598, 608, 609 {161 P.2d 613].) We
cannot perceive wherein appellant has been prejudiced by
the absence of formal findings under the facts here present.”’
The only finding which could here have been made was that
the proposed ordinance was necessary for the general public
welfare and interest. Since there is nothing to the contrary
in the record before us, this finding may be presumed from
the recommendation made (Swars v. Council of Cily of
Vallejo, 33 Cal.2d 867, 872 {206 P.2d 355]).

Plaintiffs next contend that the ordinance relating
only to juvenile halls enacted by the legislative body was a
new and different ordinance than the amendments recom-
mended by the planning commission and that it therefore
should have been subject, under the provisions of seection
65657,* to a public hearing held by the planning commission.
Defendants, on the other hand, contend that the following

*¢¢The legislative body shall first refer such proposal to establish such
precise plan or regulation to the planning commission for a report.
Before making a report the planning commission shall hold at least
one public hearing in the same manner as heretofore preseribed in this
article.’” (Gov. Code, § 65657.)
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o 15 applicable:  ““The legislative body shall not make

¢ in any proposed precise plan, regulation, or amend-
thereto recommended by the planning commission until
roposed change has been referred to the planning eom-
mission for a report and a copy of the report has been filed
with the legislative body.”” (Gov. Code, §65655.) Defend-
aunts argue that a juvenile hall comes within the purview of
e words used in the approved amendment-—a ‘‘governmental
wse of any kind”’—and that the change was referred to the
planning commission which reported its approval thereof.
1 defendants’ position is correet, the statute, section 65655,
does not require a public hearing. Plaintiffs’ argument is
tweo-fold: they contend that the subject of a juvenile hall
was not considered at the public hearing held by the planning
sion, and that the juvenile hall ordinance was a new
and different one requiring a publie hearing under the provi-
sions of section 65657, [2] In support of their first argu-
ment they rely upon affidavits in which it is averred that the
subjeet of a juvenile hall was not discussed at the public hear-
ing held by the planning commission. The affidavits pro-
&4 by defendants are to the contrary. This was a question
et decided adversely to plaintiffs by the trial court.
“ An appellate court will not disturb the implied findings
faet made by a trial court in support of an order, any more
than it will interfere with express findings upon which a final
judgment is predicated. [4] When the evidence is conflict-
ing, it will be presumed that the court found every fact neces-
sary to support its order that the evidence would justify.
[5] 8o far as it has passed on the weight of the evidence, its
mplied findings are conclusive. This rule is equally applicable
whether the evidence is oral or documentary.”” ( Murray v. Su-
perior Court, 44 Cal.2d 611, 619 [284 P.2d 1].) [6] ‘““When
an issue is tried on affidavits, the rule on appeal is that those
affidavits favoring the contention of the prevailing party
establish not only the facts stated thercin but also all facts
which reasonably may be inferred therefrom, and when there
is & substantial conflict in the facts stated, the determination
of the controverted faets by the trial court will not be
disturbed.””  (Hogutin v. Rudnick, 115 Cal.App.2d 138,
140 {251 P.2d T07]; People v. Western Meat Co., 13 Cal.
App. 539 [110 P. 3387 ; Maselli v. E. H. Appleby & Co., Inc.,
117 CallApp.2d 634 [256 P.24 618]; Jones v. Lindsey, 114
Cal.App.2d 237 [250 P.2d 153]; Schreiber v. Hooker, 114
Cal App.2d 634 [251 P.2d 55]; Paulekas v. Paulekas, 117

¢

_—
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CallApp.2d 73 [2564 P.2d 941]; Globe D. Lunch v. Joint
Kzeentive Board of Culinary Workers, 117 Cal.App.2d 180
[255 P.2d 941.)

[7] Plaintiffs’ second argument that the juvenile hall
ordinance passed by the board required a public hearing
before the planning commission is supported by a statement
in the case of Johnston v. Board of Supervisors (1947}, 31
Cal.2d 66 [187 P.2d 686]. There it was said (p. 76) : ‘‘Before
any ordinance is adopted, the local planning commission must
hold public hearings at which interested parties may appear.
{State Planning Act, §5.) A proposed plan is then sub-
mitted to the local legislative body, which also holds publie
hearings. Any change in the proposed ordinance must be
submitted to the commission for additional public hearings.
(Ibid. §6.)” (Emphasis added.) The italicized sentence
in the quotation appears to be incorreet. Section 6 (Stats,,
1929, ch. 838, p. 1809) reads in pertinent part as follows:
““No change or addition to said master plan, or any part of it
as adopted by the planning commission, shall be made by the
legislative body wuntil the said proposed change or addition
shall have been referred to the planning commission for
report thereon and an attested copy of said report thereon
filed with the legislative body by the planning commission,
... Section 6, Act 5211b (Deering’s Gen. Laws, pp. 1773-
1774) provides also ‘‘No change in or addition to the master
plan or any part thereof, as adopted by the planning com-
mission, shall be made by the legislative body in adopting
the same until the said proposed change or addition shall have
been referred to the planning commission for a report thereon
and an attested copy of such report shall have been filed
with the legislative body.”” The present section 65655, hereto-
fore quoted in full, requires only that the proposed change
be referred to the planning commission for a report and that
such report be filed with the legislative body. The legislative
history of the present section (added by Stats. 1953, ch.
1355, § 2, based on former § 65334, as added by Stats. 1951, ch.
334, §1, p. 687: Stats, 1947, ch. 807, § 72, p. 1920: Stats.
1929, ch. 838, §6.6, as added by Stats. 1937, c¢h. 665, § 15,
p- 1825) shows that if the juvenile hall ordinance in question
iz considered merely as a ‘‘change’ in an ordinance recom-
mended to the legislative body by the planning commission
rather than an entirely new subject matter proposed and
initiated by the legislative body (Gov. Code, §§ 65656, 65657)
at no time has the applicable statute required a further publie
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hearing by the planning commission after referral by the
lecislative body of the proposed change in the recommended
_prdinance to the planning commission, The crucial question
is, therefore, whether or not the juvenile hall ordinance is
somethinge new initiated by the lesislative body, or whether
it is merely a change in an amendment to an ordinanece pro-
_posed by the planning commission. [8] Defendants’ argu-
ment appears the more 1egleal one: that the phrase used by
the planning commission in the proposed ordinance that prop-
erty in any residential zone may be used for ‘‘governmental
_uses of any kind’’ is broad enough to encompass use of the
land for a juvenile hall and that the ordinance passed by
defendants was merely a part of the whole, or an ordinance
_of lesser scope than that which they might have enacted. It
ollows, therefore, that no further public hearing was required
to be held by the planning commission upon receipt of the
proposed change in the amendment recommended by that
body. Anything to the contrary in Johnston v. Board of
Supervisors, 31 Cal.2d 66 [187 P.2d 686], is hereby dis-
approved.

Plaintiffs also rely on the case of Sampsan v. Hite, 36 Cal.2d
125 [222 P.2d 225]. We were there coneerned with a different
problem. We said there, in speaking of the Planning and
Conservation Act (2 Deering’s Gen. Laws, Act 5211c), that
“The legislative body shall not change the plan without
eferring the proposed change to the pla,nnmg commission for

report (§72) and the planning commission must hold
public hearings on such proposed ehanges (§74) ' (emphasis
dded; pp. 134, 135). Section 72 is the predecessor of the

ction under (:onszlderation‘ 65655, and has been heretofore
ommented upon, Seetion 74 refers to a change or addition
n the master plan initiated by the leg@slatwe body. In the
under consxderatmn the change in the master plan
ricinated, by way of proposed amendments to the ordinanee,
wilh the planmng commission, not with the 1egzslatwe bedy

[he change in the proposed amendment was made. by the
emslatwe body. The case of Simpson v. Hzte, supm is there-
ore inapplieable.

181 Plaintiffs contend that the urgency clause of the Qrdl-
nance in question was improperly enacted without statutory
authority therefor. Plaintiffs cite section 25123 of the Gov-

nment Code which provides: ‘“Except as provided in
Division 4, Chapter 2, of the Elections Code, no ordinance
passed by the Board shall take effect within less than thirty
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days after its passage.”” Section 1651 of the Elections Code
setting forth the ordinances which may take effect immediately
refers to initiative and referendum measures which are not
here involved. That section further provides: ‘“AIll olher
ordinances . . . shall become effective thirty days from the
date of final passage.”” (Emphasis that of the Legislature.)
The urgency provision of the ordinance was enacted without
legislative authority and is, therefore, void and of no effect.
This, however, does not invalidate the balance of the ordinance.
In People v. Phillips, 76 Cal.App.2d 515, 521 [173 P.2d 392],
the court said ‘‘Under the general rule if no emergency
existed or the urgency declaration were invalid that would not
impair the validity of the remainder of the statute which
would take effeet at the regular time appointed by law.”’
(See also Michelson v. City of Sacramento, 173 Cal, 108, 109
[159 P. 4317 ; In re Hoffman, 155 Cal. 114, 120 [99 P. 517,
132 Am.St.Rep. 75]; Morgan v. City of Long Beach, 57 Cal.
App. 134, 139 [207 P. 53]; Klassen v. Burton, 110 Cal. App.2d
539, 543 [243 P.2d 28].)

[18] There is no merit to plaintiffs’ contention that the
ordinanee involved here is special legislation favoring one
class. It is conceded by plaintiffs that the county could have
exempted itself from the provisions of its basic zoning ordi-
nance (see Sunny Slope Water Co. v. City of Pasadena, 1 Cal.
2d 87, 98 [33 P.2d 672]; Jardine v. City of Pasadena, 199
Cal. 64, 76 [248 P. 225, 48 ALLR. 509]). Since it could
have exempted itself, there appears to be no sound reason
why it should be prohibited from amending its basic zoning
ordinance to permit residential property to be used for gov-
ernmental purposes if such uses are deemed advisable and
beneficial to the general public welfare.

For the foregoing reasons we conclude that the ordinance
in question was validly enacted, with the exception of the
urgency clause, and that the order of the trial court vacating
the temporary restraining order, denying a preliminary in-
Junction and discharging an order to show cause must be
affirmed. Because of this conelusion we {ind it unnecessary to
consider the argument of defendants that plaintiffs were not
entitled to relief by way of injunction.

The order is affirmed.

Gibson, C. J., Shenk, J., Traynor, J., Schauer, J., Spence, J.,
and MeComb, J., concurred.
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