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conclude that the respondent commission exceeded its juris-
dietion in making the particular award which is here in
question.” The case did not deal with our problem and is not
opposed to the views above expressed.

“Respondent commission’s reliance upon its rule 10700
(Cal. Admin. Code, tit. 8, §10700) is of no avail. It sets
forth requirements for a charge of serious and wilful mis-
conduet in an application, concluding as follows: ‘{e¢) Fail-
ure to state the basis of the elaim of serious and wilfal
isconduct with the particularities herein provided, unless
heetfically waived by the adverse parties, may be grounds
for a continuance.” Continuanee of hearing, not dismissal, is
the penalty for failure to plead wilful misconduct with the
particularity required by the rule.”’

Tor the foregoing reasons I would annul the order.

Petitioner’s application for a rehearing by the Supreme
Court was denied June 12, 1956. Gibson, C. J., Carter, J., and
Traynor, J., were of the opinion that the application should
be granted.

[L. A. No. 23697. In Bank. May 22, 1956.]

BENEFICIAL FIRE AND CASUALTY INSURANCE
COMPANY (a Corporation), Respondent, v. KURT
HITKE AND COMPANY, INC. (a Corporation), Ap-
pellant.

[1] Insurance—Agency for Insurer—Actions—Offer of Proof.—
In an action by an insurance company against a general
agent for declaration of rights under a written contract relat-
ing to the agent’s compensation, where the trial court had
previously indicated that it would receive no extrinsic evi-
dence of any kind bearing on construction of the contract,
defendant’s offer of proof that the parties construed the eon-
fract to mean that sums paid monthly to defendant were fully
carned, that plaintiff never demanded a return of such sums
though they showed in a deficit position, and that under trade
enstom and usage earned commissions are never returnable,
was sufficient, though general and somewhat vague.

McK. Dig. References: [1, 3] Insurance, §33; [2] Appeal and

Error, §184; [4] Evidence, § 414; [5] Evidence, § 399; [6] Evi-

dence, §410; [7] Contraets, § 161; [8] Usages and Customs, §86.
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121 Appeal — Objections — Bxclusion of Bvidence and Offer.—

g

[

Where an enlire elass of evidence hag been declared inadmis-
sible or the frial eonrt has elearly intimated that 16 will receive
no evidence of a particular elass or on a partienlar issue, an
offer of proof is nob a prevequisite to raising the question on
appeal, and an offer, if made, may be broad and general

I Insurance — Agency for Insurer — Actions — Extringic Fvi-

dence~In an action by an insurance company against a gen.
eral agent for declaration of rights under a written contraect
providing that plaintiff was to eompute monthly the premiums
sarned during the previous month, give defendant a statement
thereof together with a record of all losses and loss expense
and all reserves, and pay defendant all eommissions shown
to have been “earned’ during the previous month, and that
any defieit against defendant was to be covered by subsequent
or future ecommissions, extrinsic evidence should have been
admitted, since the contract was ambiguous as to whether any
of the commissions paid defendant were returnable to plaintiff,

[4] Evidence—DExtrinsic Evidence—In Aid of Interpretation.—

The fact that a party questions the meaning of certain words
and elauses in an agreement shows that it is ambiguous so as
to permit extrinsic evidence by the other party to aid in its
interpretation.

1 Id—Extrinsic Evidence—In Aid of Interpretation.—When the

language used in a written contract is fairly susceptible to one
of two construecfions, extrinsic evidence may bhe considered,
not to vary or modify the terms of the agreement but to aid
the court in ascertaining the true intent of the parties; not
to show that the parties meant something other than was said
but to show what they meant by what they said.

[6] Id—Extrinsic Bvidence—Surrounding Circumstances.—Where

any doubt exists as to the purport of the parties’ dealings as
expressed in the wording of their contract, the court may look
to the circumstances surrounding its execution—ineluding the
objeet, nature and subject matter of the agreement—as well
as to subsequent acts or declarations of the parties shedding
light on the question of their mutual intention at the time
of contraeting.

{71 Contracts—Interpretation—Function of Trial Court.—When a

contract is in any of its terms or provisions ambiguous or
uneertain, it is primarily the duty of the trial court to con-
strue it after a full opportunity afforded all the parties to
produce evidence of the facts, circumstanees and conditions
surrounding its execution and the conduct of the parties rela-
tive thereto.

[4] See Cal.Jur.2d, KEvidence, §279; Am.Jur., Evidence, § 1151
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APPEAL from a judgment of the Superior i“‘ it
f*@i‘;{;;ﬁ!i[‘é% County.  Clarenee M. Hansoun, Judge.

Action for declavatory relief.  Judewent Tor plaimtifl ve-

John 8. Bolton and ¥. V. Lopardo for Appcllant.

L & Attiag, Henry Attias, Philip Glusker and Frank
Mankiewiez for Respondent.

CARTER, J~—Plaintiff, an insurance company, obtained a
favorable deelaration of its rights under a written ageney
contract in its action against defendant agent.

The contraet was made in February, 1950, and according
to its terms and as found by the court, plaintidf appointed
defendant its general agent to solicit and obtain purchasers
of insurance policies of a certain type in a specified area,
the policieg to be issued in plaintiff’s name as insarer. Gen-
erally the insurance to be sold was for property damage and
public liability in connection with a certain cla
¥

of motor
s, The contract was to vemain in force wntil 30 Jdays
~written notice of cancellation was given by either party,
A far as appears, the contract has not been cancelled by
either party.
The aetion, for declaratory relief, was commenced by plain-
in October, 1952, and apparently the contraei had been
rried out by the *)m‘u( s for at Yeast two vears priov therefo.
The contract provided that defendant wonld keep records
of “H;mm\: transacted for plaintift and send wonihly “fall
dailios on business wreitten,” (PPav. 2.7 Al monies of plain
Iii? and all prentiums collected by defendant on policies sned
to be paid 1o plaintlt as provided i the contraet

(Par. 8)  Any credit for premiums extended o insureds

o
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by defendant was to be at its risk and the premiums on such
policies were to be paid by defendant to plaintiff not later
than 60 days after the end of the calendar month in which
the policy was written. (Pars. 4 and 6.) Plaintiff could
reject any risk submitted and defendant was not to be en-
titled to any commission thereon. (Par. 7.) Plaiatiff was
not to be ‘‘responsible’”’ for any of defendant’s expenses in
conducting the ageney. (Par. 9.) Defendant was to provide
inspection and safety service, investigate losses claimed to be
payable under policies and cooperate with plaintiff in settle.
ment of Josses. (Par. 13.) Paragraph 14 deals with de-
fendant’s eompensation as follows: ““On or before the 30th
day of each month, the Company [plaintiff] will compute
all premiums earned during the previous month and will
furnish the General Agent [defendant] with a statement
thereof, together with a record of all losses and loss expense
paid and of all reserves for loss incurred on a case basis.
At such time the Company shall remit to the General Agent
all commission earned during said previous month. In the
event the computation of commission earned at the end of any
regular monthly adjustment period results in o deficit against
the General Agent, this deficit shall be fully covered by g
subsequent commission earming before any earned commis-
sion shall be due the General Agent.”’ (Emphasis added.)
Paragraph 15 provides that defendant agreed to accept as
compensation in full for its services and plaintiff agreed to
pay compensation to be determined as follows: ‘‘From the
gross earned premium under all policies of insurance . . .
there shall be deducted the following items: (a) losses and
allocated loss adjustment expense; (b) a fixed charge by the
Company of a sum equal to 20% of such gross earned pre-
mium; (e¢) from the residue remaining shall be paid a sum
as commission to the General Agent not to exceed 30% of the
gross earned premium.’’ TLoss adjustment expense is defined
as the ‘‘allocated’’ overhead cost of defendant in the adjust-
ment of each claim and is subject to review and in the event
of dispute it shall be settled by arbitration. The last sen-
tence of that paragraph provided: ‘‘ As soon after December
31 of each calendar year as practicable, the underwriting
profits arising out of the net retained business under this
contract shall be computed and 50% thereof shall be payable
to the General Agent. That retained business shall be defined
as the net amount of risk assumed by the Company after
deducting quota share reinsurance.’”’ Tf the parties could not

¢
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agree on the “‘reserves for the outstanding losses and loss
adjustment expense,’’ arbitration was provided for and the
decision “‘shall be used for the reserve in the computation
of the compensation and underwriting profits provided for
in Paragraph 14 until subsequent developments occur which
may change the extent of lability.”” (Par. 16.) Defendant
could appoint agents for plaintiff. (Par. 17.) The agree-
ment was to remain in forece until cancelled as heretofore
mentioned and sueh cancellation was to apply to all pro-
visions in the contraet except those items which pertain to
the compensation of the General Agent, which items were to
remain in full force and effect until all premiums had been
earned and losses had been paid, or until an earlier mutually
agreeable date had been set. ‘“With respect to those ilems
the Company agrees to pay the General Agent any and all
amounts due the General Agent and the General Agent agrees
to pay the Company any and oll amounts due the Company.”’
{Emphasis added; par. 19.)

The trial court determined that defendant’s compensation
was to be determined wunder paragraph 15 of the contract;
that paragraph 14 provided for ‘“interim mounthly payments
to defendant on account only’’; that under paragraph 19
the final determination of the compensation was to be fixed
after all premiums had been earned (that is, after the term
of the policies written had expired) and all losses had been
paid, and that defendant’s compensation was contingent in
that whether defendant received any compensation at all de-
pended upon a favorable loss experience under the policies
written which eould not be determined until all losses had
been paid and loss adjustment expenses had been paid and
premiums earned. That as a result, prior to canecellation of
the contract, any overpayment made to defendant under
paragraph 14 might be recovered by plaintiff only out of com-
missions later earned and payable to defendant but that after
cancellation of the contract defendant must repay to plaintiff
any portion of the sums received under paragraph 14 which
exceaded the amount necessary to pay losses and the other
items mentioned in paragraph 15. In other words, the trial
court decided that while the contract was still in effect de-
fendant could keep the commissions paid to it monthly under
paragraph 14 and would not be personally liable to return
them to plaintiff, but if they were too much, as shown by later
events, any overpayment could be deducted from the monthly
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commissions payable, but at the end of the contract, defendant
would be personally liable for any deficiency which conld then
be deducted from commissions found to be still payable in the
final accounting. The monthly payments were ireated like
advances on commissions for which defendant would be ulti-
mately liable if they exceeded the commissious in fact earned,
that is, in effect, that defendant agent alone bore the risk
of whether it would be paid anything for its services or for
the expense of operating the agency business.

Defendant contends that none of the commissions paid to
it monthly under paragraph 14 are returnable to plaintiff
and that if the contract is not unequivocally subject to that
construction, evidence offered by it to explain the contraet
and indieating such construction should have been admitted.
Plaintiff, of course, contends the trial court’s construction
was correct and there was no ambiguity in the contract.

[17 Defendant offered to prove: (1) That the parties
construed the contract during the time it was being carried
out as urged by defendant and to that end plaintiff’s vice
president would testify, as he had by deposition, that the
sums paid monthly to defendant were fully earned and not
returnable at any time and that plaintiff had never demanded
a return of those sums although they showed in a deficit
position; (2) that under trade custom and usage in the in-
surance business with respect to general ageney contracts,
in which both parties were engaged, earned commissions are
never returnable. The trial court rejected the offer, While
the offer of proof is general and somewhat vague it is suffi-
cient. The trial court had previously indieated that it would
receive no extrinsie evidence of any kind bearing upon the
construction of the contract. [2] Where an entire class of
evidence has been declared inadmissible or the {rial court
has clearly intimated it will receive mo evidence of a par-
ticular class or upon a particular issue, an offer of proof is
not a prerequisite to raising the question on appeal, and an
offer, if made, may be broad and general. (Heimann v. City
of Los Angeles, 30 Cal.2d 746 [185 P.2d 597]; Lawless v.
Caloway, 24 Cal2d 81 [147 P.2d 6047 ; Caminetti v. Pacific
Mut. Life Ins. Co., 23 Cal.2d 94 [142 P.2d 741]; Estate of
Kearns, 36 Cal.2d 531 [225 P.2d 218].) As said in the
Kearns case: ‘“ At the hearing on the petition for instructions
the trial judge stated that the will was not ambiguous and
that he did not wish to hear any extrinsic evidence. Aec-
cordingly, no witnesses were called, but a statement was made

G
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of the proof which appellants could produce if permitted
to do so. Respondent asserts that some of the evidence which
appellants state they could produce is not relevant and that
some 18 incompetent under section 105 of the Probate Code.
Ve need not, however, discuss in detail the different items
of proof because it is apparent from the record that re-
spondent objected to the admission of any extrinsic evidence
and that it was the purpose of the court to exclude all such
evidence. Although the statement made by appellants did
not amount to a formal offer of proof, none was necessary
gince the trial court had declared the will was unambiguous
and had clearly intimated that no extrinsic evidence wounld
he received.”” (P. 537.)

[3] Extrinsic evidence should have been admitted. The
contract was ambiguous, (With regard to the trade usage,
ambiguity is not necessary; this is later discussed.) The
contract could mean that the sums paid defendant monthly
were not returnable except possibly out of commissions earned
in the future either before or after cancellation. Paragraph
14, supra, provides that plaintiff was to eompute the premiums
earned during the previous month and give defendant a
statement thereof fogether with a record of all losses and
loss expense and all reserves. At thet time, plaintiff, and
presumably on the basis of those records, was to pay to de-
fendant all commission shown to have been ‘“earned’ during
the previous month. If from such regular monthly adjust-
ment period there is shown a deficit against defendant, it
was to be covered by subsequent or future commissions, that
is, paid from them. Paragraph 15, supra, could mean that
it dealt only with the method of computing defendant’s com-
mission or compensation and not as indicating that any earned
commissions paid monthly were to be returned. Paragraph
16, supra, could refer only to the method of arriving at re-
serves in determining the commission and the subsequent
developments there mentioned could refer only to a deduction
from Tuture commissions of any overpayment of commissions.
Following this is paragraph 19, supra, which provides for
cancellation but reserves, in event of cancellation, the pro-
visions with regard to compensation, and, as to those pro-
visions, plaintiff agrees to pay defendant and defendant to
plaintiff all amounts due to the other. This could mean, as
indicated by the trial court, that an accounting was to be had
in which all of the monthly commission payments would be
reexamined and that any difference between the parties off-
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set and the balance owed by one to the other, if any, paid.
It could also mean that the commissions aceruing after can-
cellation on business transacted before cancellation were to
be computed in the same way as those before and that against
those commissions only would the amounts owing plaintiff
be balanced.

[4] On the guestion of ambiguity and the admission of
extrinsic evidence, we said in Chastain v. Belmont, 43 Cal.2d
45, 51 [271 P.2d 49871 : “‘Parol evidence is also admissible to
aid in the interpretation of an ambiguous contract or writing.

. As the court said in Californic Emp. Stab. Com. v,
Walters, supra [64 CallApp.2d 554 (149 P24 17), ‘[t]he
very fact, however, that plaintiff questioned the meaning of
certain words and clauses used wn framing the agreement in
riself shows that 4t was ambiguous. (Body-Steffner Co. v,
Flotill Products, 63 Cal.App.2d 555 [147 P.2d 841.)" 77 (Em-
phasis added.) [5] And: ‘“When the language used is fairly
susceptible to one of two constructions, extrinsic evidenee
may be considered, not to vary or modify the terms of the
agreement but to aid the court in ascertaining the true intent
of the parties . . . not to show that ‘the parties meant some-
thing other than what they said’ but to show ‘what they
meant by what they said’. . . . [6] Where any doubt exists
as to the purport of the parties’ dealings as expressed in the
wording of their contract, the court may look to the ecir-
cumstances surrounding its execution—including the object,
notice and subject matter of the agreement . . . —as well
as to subsequent acts or declarations of the parties ‘shedding
light upon the question of their mutual intention at the time
of contracting’. . . . To this latter point, it is said that ‘a
construction given the contract by the acts and conduet of
the parties with knowledge of its terms, before any con-
troversy has arisen as to its meaning, is entitled to great
weight and will, when reasonable, be adopted and enforced
by the court.” (Woodbine v. Van Horn, 29 Cal2d 95, 104
[173 P24 171. . . .” (Barham v. Barham, 33 Cal.2d 416,
422 1202 P.2d 289].) ¢ ‘Once something has to be read into
a contract to make it clear, it can hardly be said to be sus-
ceptible of only one interpretation. It would have been error
for the trial eourt to read something into the contract by
straining “‘to find a clear meaning in an ambiguons docu-
ment, and having done so exclude the extrinsic evidence on the
ground that as so construed no ambiguity exists.””’ (Union
0il Co. v. Union Sugar Co., 31 Cal.2d 300, 306 [188 P.2d
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47 @} VIt 1w apparent that the leage, as amended, is not clear
on its face, and, under the theory of the parol evidence rule
’shfﬁ‘ has been accepted by the mwajority of this court, evidence
of the negotiations of the parties and of surrounding cireum-
stances was admissible for the purpose of determining the
meaning of its provisions.”” {Decter v. Stevenson Properiies,
Ine., 39 Cal2d 407, 416 {247 P.2d 11].) [7] The rules
are stated In Walsh v. Walsh, 18 Cal.2d 439, 443 [116 P.2d
6 1: ““When a contract is in any of its terms or provisions

yabiguous or unecertain, ‘it is primarily the duty of the trial
m.,w‘f to construe it affer o full opportunity afforded all the

ties wn the case to produce evidence of the facts, circum-
stances and conditions surrounding its execution and ithe
conduet of the parties relative thereto.” (Barlow v. Frink,
171 Cal. 165, 172 [152 1. 290].) [Italics added.] The govern-
ing prineiple as to when parol festimony may be introduced
to explain the language of & contract or to ascertain the
intention of the parties ig clearly set forth in Kenney v.
Los Feliz Investﬂwnt Co., Lid., 121 Cal.App. 378, 386, 387
[0 P.2d 225], as follows: ‘It is a settled rule that when the
langnage employed is fairly susceptible of either one of two
eonstructions eontended for without doing violence to its usual
and ordinary import an ambiguity arises where extringic evi-
dence may be resorted to for the purpose of explaining the
intention of the parties, and that for this purpose conversa-
tions between and declarations of the parties during the
tiations at and before the execution of the contract may
he shown (Balfour v. Fresno C. & I. Co., 109 Cal. 221 [41
P. 8761

[8] In regard to trade nsage it is clear that both parties
were engaged in the business of issuing and selling insurance
and in that connection in making arrangements for a general
agent, Aside from other instances, the phrases ‘‘earned com-
on’” and *‘earned preminms’’ alone, referred to in para-
graph 14, supra, of the contract, may have a special meaning
in that business. They may mean that such commissions are
such as the agent is entitled to, and, as ascertained at the
time, are not returnable in light of subsequent events. This
court said in Ermolieff v. B.K.O. Radio Pictures, Inec., 19 Cal.
2d 543, 550 {122 P.2d 3]: ‘“. . . while words in a contract
are ordinarily to be construed aceording to their plain, ordi-
nary, popular or legal meaning, as the case may be, vet if in
reference to the subject matter of the contraet, particular
expressions have by trade usage acquired a different meaning,




526  Bexwmrroran gro. Ing, Co. v, Kurr Hiree & Co. [46 (L.2d

and both parties are engaged in that trade, the parties to
the econtract are deemed fo have used them according to their
different and peculiar sense as shown by such irade usage.
Parol evidence is admissible fo establish the trade usage, and
that is true even though the words are in their ordinary or
legal meaning entirely unambiguous, inasmuch as by reason
of the usage the words are used by the parties in a different
sense,  (See Code of Civil Procedure, §1861; Civil Code,
§§ 1644, 1646, 1655 ; Jenny Land Co. v. Bower & Co., 11 Cal.
194 Callahan v. Stanley, 57 Cal. 476 ; Higgins v. Californig
Petrolewm ete. Co., 120 Cal. 629 [52 P. 1080] ; Caro v. Matler,
39 Cal.App. 253 [178 P. 537]; Wigmore on Evidence, vol.
IX, §2463, p. 204; Restatement, Contracts, §§ 246, 248, 89
AR, 12280 In Body-Steffner Co. v. Flotill Products, Inc.,
63 Cal.App.2d 555 [147 P.2d 84], the court held that evidence
of custom and usage was admissible to show that a contract
phrased as one of sale was considered one of agency only,
The court there said: ‘It is a rule of practically universal
acceptation in common law jurisdictions that however clear
and unambiguous the words of a partieular contract may
appear on its face it is always open to the parties to the
contract to prove that by the general and accepted usage
of the trade or business in which both parties are engaged
and to which the contract applies the words have acquired a
meaning different from their ordinary and popular sense.
(Civ. Code, § 1644 ; Code Civ. Proc., § 1861 ; Rest., Contracts,
§ 246 (a) ; 2 Williston on Sales, 2d ed., § 618, p. 1556 ; 3 Willis-
ton on Contracts, rev. ed., § 648, pp. 1871-1872, § 650, pp.
1874-1879; 9 Wigmore on Evidence, 3d ed., § 2463, p. 204;
25 C.J.8.,, Customs and Usages, §24, pp. 111-112; 17 C.J.,
Id., § 61, pp. 498-499; 12 Am.Jur.,, Contracts, § 237, pp. 762-
763; note 89 A L.R. p. 1228, et seq.)

““The rule is clearly and simply stated in the Restatement
of the Law of Contracts, section 246, Comment on Clause (a)
in the following language: ‘The rule stated in the Clause
is not confined to unfamiliar words or to words often used
ambiguously. Familiar words may have different meanings
in different places. A usage may show that the meaning of a
written contraect is different from an apparently clear mean-
ing which the writing would otherwise bear.’

““Thus, for example, such an apparently clear expression
as ‘one thousand’ may be shown by a trade usage to mean
more than the number one thousand (Smith v. Wilson, 3 Barn.
& Adol. 728, 110 Eng. Reprint 266) or less than that number
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{ wor v, Wellerman, 18 Mo. 809 Lowisiona Red Cypress
o, v. George Gilmore & Co., 13 GaApp. 472 [79 5.E. 379])
or to be estimated in an arbitrary manner without regard to
actnal number (Brunold v. Glasser, 23 Mise. 285 [58 N.Y.S.
10217 Walker v. Syms, 118 Mich, 183 {76 N.W. 3201}, and
the word ‘white” may, by similar usage, be shown to include
it antithesis black (Mitehell v. Henry (1880), LLR. 15 Ch.
Di )

an intention not to be bound by the usage. But the mere use
of tanguage which is prima facie inconsistent with the usage
cannot be held to show an inftent not to be bound by the
where the usage gives to that very language a meaning
Jifferent from that which wonld normally be aseribed to it. .. .

““Where two parties engaged in the canned goods trade
in the same locality, as here, enter into a contract they are
boundd by a generally accepted usage of the trade in that
loeality giving to the terms and language actually used in
their contract a particular meaning and legal significance,
evenn though that meaning may be at variance with the normal
meaning and interpretation which would be given to that
language in the absence of proof of the usage of the trade.”
(1. 558,

It should be clear, therefore, that extrinsic evidence was
admissible here as an aid in construing the contract. The
meaning given by the parties to the contract since its existence
and their performance thereunder, the preliminary negotia-
tions and the question of whether custom and usage in the
insuranee business has given meaning to the terms of the
contract are all relevant to the interpretation of it and should
enahble the trial court to ascertain the meaning of the con-
tract. Whether all that defendant offered to prove will be
relevant and admissible cannot, of course, be now determined.
That will depend upon the nature and character of the proof
songht to be made.

The yudgment is reversed.

(#ihson, C. J., Shenk, J., Traynor, J., Schauer, J., Spence,
J., and Dooling, J. pro tem.,* concurred.

*Asgsigned by Chairman of Judicial Couneil,
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