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Cisneros: Environmental Resistance

ENVIRONMENTAL RESISTANCE:
DEFYING CAPITALISM’S STRUCTURE
OF FALSE REBELLION

LAavra A. CISNEROST

I. INTRODUCTION

Since Rachel Carson published Silent Spring in 1962, Americans
have bought into the falsehood that the modern environmental movement
is the antidote to capitalist excess.! The 1970s ushered in an era of
landmark environmental protection statutes grounded in ethical responsi-
bility.? These statutes were intended to address the degradation of land,
water, and air in the United States, and to stem the loss of plant and
animal species throughout the nation and its territories. The 1980s saw
the development of ecological or environmental economics, in part, to
push back on some of the gains of environmentalists of the previous dec-
ade.’As a result, key environmental statutes were amended to “balance”
ecological interests with those of business and industry. Environmental
protection would now be tempered by the need to maintain economic
growth and competitiveness.

*Associate Professor, Golden Gate University School of Law. I am grateful to my family, friends,
and colleagues for their continual encouragement and support.

URacHir Carson, Sient SerinG (1962). In Silenr Spring, Carson exposed the dangerous
effects of the then-widespread practice of indiscriminate aerial spray on crops of a pesticide known
as DDT to kill mosquitos. Carson argued that the poisonous pesticide entered the wildlife food
chain, which led to a drastic reduction in bird and mammal populations. Moreover, Carson pointed
out the poison also threatened human health as people consumed animals that had been exposed to
the toxin.

2 See Clean Air Act, 42 U.S.C.A. § 7401 et seq. (Westlaw 2015); Endangered Species Act, 16
U.S.C.A. § 1531 et seq. (Westlaw 2015); Clean Water Act, 33 U.S.C.A. § 1251 et seq. (Westlaw
2015); National Environmental Policy Act, 42 U.S.C.A. § 4321 et seq. (Westlaw 2015).

3 See DANIEL A. FARBER, ECO-PRAGMATISM: MAKING SENSIBLE ENVIRONMENTAL DECISIONS
IN AN UNCERTAIN WoORLD 6-7 (1999) (discussing the widespread acceptance of cost-benefit analysis
of environmental protection and noting that an executive order issued by President Ronald Reagan
“requiring all government agencies to base their decisions on cost-benefit analysis . . . remains in
place today”).
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Currently, there is a resurgence in market-based ecological strate-
gies to meet the pressures of increased environmental deterioration and
looming global environmental crises.* The theory behind these strategies
is that top-down, government-driven environmental protection has failed
to produce the ecological results intended, and that the dynamic forces of
the market, if freed of some (not all) regulation, would bring about real
environmental change quickly, effectively, and permanently. Both the
environmental legislation of the 1970s and current market-based ecologi-
cal strategies project an image of modern environmentalism as a move-
ment - diametrically opposed to capitalism. In - the first case,
environmentalism is presented as a check against the abuses of business
and industry; in the second, environmentalism is presented as an obstacle
to-both economic prosperity and true ecological sustainability—an obsta-
cle to be overcome by the dynamism and transformative power of busi-
ness models and technology.

Many theories of environmental protection are premised on this an-
tagonistic. ‘opposition. between environmentalism and . capitalism. The
truth of the matter, however, is that the antagonism that gives American
environmental - law .its particular shine—the conflict that gives market-
based ecology theory its. cachet—is a false antinomy. A close-reading of
federal environmental statutes, many of which provide the template for
similar-laws, in the fifty. states, reveals that they include many conces-
sions to capitalism and, in fact, are designed so that when push comes to
shove, environmental interests yield to those .of business. Market-based
environmentalism assumes this same false antinomy but seeks to tran-
scend it by more obviously privileging capitalist enterprise and simply
assigning to the market the additional task of fixing the environment. The
problem is that none of these modern ecological strategies can construct
a theory of environmental protection outside of the traditional tropes of
(a) dispensing with capitalismaltogether (which is unrealistic), (b) giving
the appearance of opposing capitalism while actually conceding to it and
being subsumed within it, or (¢) embracing capitalism as the key to
resolving environmental issues.

Based on the realization that neither market-based ecology strate-
gies nor the current suite of environmental laws is sufficient because they
are embedded ‘in, and make concessions to, the capitalist paradigm, this

4 See Catherine M. H. Keske, How To Value Environmental arid Non-Market Goods: A Guide
Jfor Legal Professionals, 39 Denv. I InT'L L. & Por’y 423, 423 (2011); James Salzman et al.,
Protecting Ecosystem Services: Science, Economics. and Law, 20 Sran. Envre. L3309, 327
(2001) (introducing symposium issue devoted to the topic of “ecosystem services™); Barton H.
Thompson, Ir., Markets for Nature, 25 Wnm. & Mary Envrr. L. & Por’y Rev. 261 (2000); Miriam
Montesinos, Comment, It May be Silly, But It’s An Answer: The Need To Accept Contingent Valua-
tion Methodology in Natural Resource Damage Assessments, 26 Ecorocy L.Q. 48, 78 (1999).
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Article asks a fundamental question: s there a place for environmental
resistance in a society utterly consumed and defined by capitalism? What
is environmental resistance? Rather than offering a conceptual definition,
this article approaches resistance as a problematic and elusive practice
that calls for reflective judgment. This Article aims to think about a phil-
osophical basis, grounded in resistance, which reconceptualizes modern
environmentalism in a way that liberates it from operating at the margins
of capitalism’s totalizing structure. Understanding environmentalism’s
capacity to resist allows us to reimagine environmentalism’s relationship
to capitalism and provides space to create a new dialogue between en-
vironmentalism and capitalism that no longer conceives of environ-
mentalism as a systemic loser to capitalism’s values.

This Article advances the claim that environmental resistance, if it
is to evolve as an effective force for change, must aspire to an “equilib-
rium of enmity” with respect to capitalism-—a relational position that
removes environmentalism from market pressures and confronts them on
select fields of debate, where parity of force with capitalism can be main-
tained. This, T argue, will allow environmental resistance to escape the
hold that capitalism has always had on the ecology movement. Such tran-
scendence will encourage environmental resistance to evolve on its own
terms rather than as an instance of mere (and often marginal) reaction to
capitalist-induced damage.

This Article analyzes a collection of landmark environmental pro-
tection laws and mainstream ecological strategies to point out their con-
cessions to the overarching capitalist paradigm and to begin thinking
about resistance as a distinctive experience that has the ability to move
environmentalism beyond the constraints currently imposed on it by cap-
italist structures, language, and psychology. Part II examines the theories
of and arguments for market-based environmental protection strategies,
concluding with a critique of those strategies. Part III explores the false
antinomy between capitalism and environmentalism as it is currently ex-
pressed within United States environmental law. Part 1V discusses how
the false antinomy between environmental protection and capitalism (that
environmental laws and market-based ecologies can operate as a check
on capitalist excess) masks the true antipathies between them (that envi-
ronmental protection and capitalism are inherently oppositional), antipa-
thies so fundamental that they make current environmental protection
laws inadequate and market-based ecology ineffective.

After tracing the relationship between environmental protection and
capitalism through the various discourses according to which it has been
framed and showing the limitations of the dominant frame, in Part V of
this Article, I propose a nascent philosophical analysis of environmental

Published by GGU Law Digital Commons, 2015
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resistance and provide some preliminary conditions for reframing such
resistance in terms of force.

1. MAaRrkeET-BasED ENVIRONMENTAL PROTECTION STRATEGIES

The state of the world on which people have come to depend is in
distress.’Global warming, depleted natural resources such as fish and
timber, and diminishing (or contaminated) freshwater sources.all attest to
that fact. Environmentalists have responded to this predicament by em-
bracing various forms of sustainability.. The goal of each of these sus-
tainability -alternatives, to varying degrees, is to-approach environmental
protection in a way that respects and accommodates the needs of the
industrialized way of life in the West. Generally speaking, sustainability
alternatives operate on the premise that the rate of industrial production
and growth must not outpace the rate at which natural resources are cre-
ated or renewed (either by nature or by human activity).

A. SusTAINABLE DEVELOPMENT

The emergence of the concept and vernacular of sustainable devel-
opment can be:traced to the early 1970s. However, the concept has been
slow to translate to domestic environmental protection policies.” Al-
though not specifically using the phrase, the groundbreaking 1972 publi-
cation The Limits to Growth was derived from. the basic premise .of

> See Patrick Webb, Water and Food Insecurity in Developing Countries: Major Challenges
for the Twenty-First Century, in WATER: GLoBAL CoOMMON AND GLOBAL Prosrems 17 (Velma L.
Grover ed., 2006) (estimating -that by 2025, thirty: countries will .qualify as “water scarce,” with
approximately four billion people inhabiting so-called “water stressed” countries); U.N. Exv’1 Pro-
GrRammiz, Tai EnviRONMiENTAL Foop Crisis: Tar ENVIRONMENT'S ROLE IN AVERTING  FUTURE
Foob Crises (Christian ‘Nellemann et al. eds.; 2009), available at http://www.grida.noffiles/publica
tions/FoodCrisis_ lores.pdf. (indicating the necessary transition to. sustdinable agriculture to address
the climate crisis and the lack of ‘access to-sufficient, affordable food in developing countries); see
also INTERGOVERNMENTAL PANEL ON Crimate CHANGE, CLiMaTe CHANGE 2007: ToE PHYSICAL
Scmnce Basis (Susan Solomon et al. eds.; 2007), available at http://www.ipce.ch/publications_and_
data/publications_ipcc_fourth_assessment_report, wgl_report,_the_physical_science basis.htm (ana-
lyzing a multitude of publications addressing all conceivable aspects of global warming and together
representing consensus among' scientists, especially climatologists, science writers, and many more
that global warming is real, in progress, and-capable of ‘enormous adverse consequences for all life
forms on the planet). : V

S In 1993, sustainable development entered the cultural consciousness when President Clinton
created The President’s Council on Sustainable Development. Exec. Order No. 12,852, 58 Fed: Reg.
35,841 (June 29, 1993), revoked by Exec. :Order No. 13,138, § 3(f), 64 Fed. Reg. 53,879, 53,880
(Sept. 30,:1999). .

7 See-John C. Dernbach, Sustainable Development as a Framework for National Governance,
49 Case W. Res. L. Rev. 1, 3-4 (1998) (noting that while sustainable development has dominated
discussions at the international level, domestic policymakers have not embraced the concept with
similar vigor).

http://digitalcommons.law.ggu.edu/gguelj/vols/iss1/4
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sustainable development.® The authors created a computer simulation
model to explore the consequences of interactions between exponential
economic and population growth within the context of finite resource
supplies.” The model considered five main variables: world population,
industrialization, poliution, food production, and resource develop-
ment:!® The model explored the likelihood of achieving a sustainable
feedback pattern by altering growth trends among the five variables
under multiple scenarios.!! Although intended to be informative rather
than predictive, two of the scenarios predicted collapse of the global sys-
tem by the mid to latter part of the twenty-first century,'? while a third
scenario resulted in a “stabilized” world.!3

The term and the concept of “sustainable development” formally
appeared on the international stage in 1987, in the United Nations’ World
Commission on Environment and Development report.’4 Note that the
very name of the U.N. commission perpetuates the false antinomy be-
tween ecology and capitalism, using it to achieve an equally false tran-
scendence in which development can continue while being respectful of
the environment. The report defined sustainable development as “devel-
opment that meets the needs of the present without compromising the
ability of future generations to meet their own needs.”!>

The definition sets up a formula for thinking about the interaction
between the human system and the ecosystem that anticipates growth and
consumption; it does not, in and of itself, address equity issues other than

8 DongiLra H. Meavows, Dennis L. Meabows, Jgrain RANDERS, WiLLiamv W. BREHRENS
IH, Tur Livrrs to GrowTs: A REPORT FOR THE CLUB OF ROME’S PROIECT ON THE PREDICAMENT OF
MANKIND {1974). i

9 Dennis L. Meapows, DoneLLa H., MEaDOwS & JORGEN RANDERS, LiMits 1O GROWTH:
Tuae 30-Year Uprpare 13 (2004).

10 1d. at 136.

Yd

12 MBADOWS BT AL., supra note 8, at 142 (“Although we have many reservations about the
approximations and simplifications in the present world model, it has led us to one conclusion that
appears to be justified under all the assumptions we have tested so far. The basic behavior mode-of
the world system is exponential growth of population and capital, followed by collapse. As we have
shown in the model runs presented here, this behavior mode occurs if we assume no change in the
present system or if we assume any aumber of technological changes in the system.”).

B3 Id. at 165-69. In the “stabilized” world model, the authors assumed both technological
solutions and deliberate social policies to be implemented to achieve equilibrium states for key
factors, including population, material wealth, food, and services per capita. Examples of actions
implemented in the “stabilized world” mode! included perfect birth control and desired family size
of two children, preference for consumption of serviees and health facilities over material goods,
pollution-control technology, maintenance of agricultural land through diversion of capital from in-
dustrial use, and increased lifetime of industrial capital).

4 WorLp Comm™~ on ENv't & Div., Qur Common Fururs (Mar. 30, 1987), http://www
.un-documents net/our-common-future.pdf.

Sd. at 41.

ublished by GGU Law Digital Commons, 2015
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intergenerational equity. Moreover, the definition has been criticized for
failing to endorse the inherent value of the natural world.'¢ Indeed, the
term ‘“‘sustainable growth” is something of a double-entendre. On one
hand, it means growth that nevertheless sustains the underlying natural
world. On the other, it means perpetual growth achieved by applying
pressure to the natural world, but not so much as to induce ecological
collapse, as this would bring dewn capitalist society as well. Either way,
the phrase tends to cement the subordinate role of nature as compared to
economic expansion.'’

B. Seeciric MARKET-BASED ENVIRONMENTAL PROTECTION
STRATEGIES

I.  Natural Capitalism

Since its publication in 1999, Natural Capitalism has become one
of the best-known books among the sustainability literature. The book
espouses an approach to sustainability based on the principle that future
economic prosperity is dependent on natural-—rather than human-gener-
ated—capital.'® The authors, Paul-Hawken, Amory Lovins; and Hunter
Lovins, argue that the problem of non-sustainability derives not from the
principles of industrial capitalism in themselves, but instead from the fact
that, as currently practiced, industrial -capitalism fails to assign value to
the natural resources and living systems, as well as the social and cultural
systems, that underlie the basis of human capital.!® In other words, non-
sustainability results from a failure to properly “commodify” the ecosys-
tem and each of its component parts. Once natural resources are assigned
their correct value (and here we are talking more about “exchange” value
than “use” value), those resources will be given their proper place in the
market, supposedly guaranteeing their protection.

16 See Gwendellyn lo Earnshaw, Comment, Equity as a Paradigm for Sustainability: Evoly-
ing the Process Toward Interspecies Equity, S ANmar L. 113, 11618 (1999).

'7.In 1993, the phrase “sustainable development” entered the American cultural consciousness
when President Clinton created The President’s Council on Sustainable Development. Exec. Order
No. 12,852, supra note 6. However, the recent trend in the United States is 1o address: sustainability
under the more business-oriented moniker of “Sustainable Capitalism.”” See, e.g.; Al Gore & David
Blood, Op-Ed., A Manifesto for Sustainable Capitalism: How Businesses Can Embrace Environnien-
tal, -Social and Governance Metrics, Warr. St. 3., Dec. 14;:2011, http://www.wsj.com/articles/
SB10001424052970203430404577092682864215896; see also Joun IKERD, SUSTAINABLE CAPITAL-
v A Marrer oF Common Sense (2005) (advocating the use of capitalism- as a vehicle for the
incorporation of living organizations, businesses, economics, social, and ethical values into.an eco-
nomics of sustainability).

18 pavr. HAwken, AMorY Lovins & L. Hunter Lovins, Narurat Caprrarism: CREATING
THE NEXT INDUSTRIAL REVOLUTION 1-21 (1999).

9. at 5.

http://digitalcommons.law.ggu.edu/gguelj/vols/iss1/4
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While industrial capitalism limits its recognition of value primarily
to money and goods as capital, the authors of Natural Capitalism con-
tend that this valuation system should be extended to natural and human
capital.?° Environmental problems such as air and water pollution and
depletion of resources can then be understood as the consequences of a
failure to properly account for natural resources as capital.?! The authors
assert that extending the notion of value in industrial capitalism to en-
compass human and natural resources will increase resource productiv-
ity, provide for economic growth, and thereby break out of the old mode
of thinking that there is an inherent trade-off between business values
and ecological values.?? Natural capitalism attempts to displace the ab-
stractions of neoclassical economics and accountancy with the practical
realities of biology and nature.

If Generally Accepted Accounting Principles®® recognized that
human and natural resource capital are not in reality free amenities and in
inexhaustible supply, then the basic principles of capitalism could inte-
grate them as valuable factors of production. As discussed below, how-
ever, the commodification of natural resources—i.e., assigning them an
exchange value and then inserting them into the production-profit equa-
tion—does not ensure their protection. As commodities, they become
subject to the same vagaries of the market as any other product with an
exchange value. Natural capitalism also disregards (or at least obscures)
the basic fact that natural resources cannot—except in the highly specific
instances—Dbe recreated by human activity. It is this fundamental charac-
teristic of natural resources-—including broadly defined resources such as
a stable climate—that distinguish them from capital-created
commodities.

2. Environmental Economics

Generally speaking, Environmental Economics applies market prin-
ciples to assess how economic activity and policies affect the environ-
ment.?* Environmental economists do not analyze whether economic

2 1d at 9.

211d at 9-11.

21d at 9-10.

23 Generally Accepted Accounting Principles (GAAP) refers to the officially established ac-
counting standards and pronouncements developed by the Federal Accounting Standards Advisory
Board. GAAP includes standard accounting principles and practices that a reporting entity should
look to for accounting and financial reporting authoritative guidance.

24 For a history of the founding and early development of environmental/ecological econom-
ics, see Inge Ropke, The Early History of Modern Ecological Economies, 50 EcoLoGical Econo-
mies 293, 293-314 (2004) (providing a history of the founding and early development of

Published by GGU Law Digital Commons, 2015
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activities or policies will impact the environment; rather, they seek to
determine what level of impact on the environment is acceptable.?> For
example, in trying to determine how much money should be spent on
policies to regulate pollution control, environmental economists would
weigh cost factors like labor, capital, and profit against environmental
benefits derived from cleaner air.?¢ The: goal of this balancing is to deter-
mine whether the projected environmental gains are sufficient to justify
the associated economic costs.?’ Note again the subordinate role that en-
vironmental values play in this analysis. Economic stability is assigned
the a priori position of privilege, and environmental protection must
“justify” itself in terms of its cost relative to that stability. Environmental
economics also looks at how market principles and strategies may be
used to form beneficial environmental policies, for example, by requiring
firms to install energy efficient machinery to reduce pollution, assessing
a pollution tax, or allowing emissions trading.

Economists” basic “orientation toward problem-solving and’ poli-
cymaking is founded in market principles; starting from the presumption
that a ‘market-based economy *“leads to socially desirable outcomes.”?®
Environmental Economics embeds environmental considerations into
this ‘basic orientation.?? Thus, it is not surprising that one of the main
organizing principles of this ecological approach is the concept of market
failure.?® Markets have the structural ability, theoretically, to manage and
allocate limited resources, such as‘labor, capital, and natural resources, to

environmental/ecological economics); see also ROBERT COSTANZA ET AL., AN INTRODUCTION TO
Ecoroaicar. Economics 5 (1997).

25 See StEPHEN SMiTH, ENVIRONMENTAL Economics: A Very SHort INTRODUCTION 1-2
(2011).

26 See id. For a discussion of government agency orientation to the cost-benefit analysis para-

digm, see Michael A. Livermore, Cost-Benefit Analysis and Agency Independence, 81 U. Cur L.
Rev. 609 (2014).

27 SmrrH, supra note 25, at 7-8; see also THoMAS O. MCGARITY, REINVENTING RATIONAL-
rry: THE ROLE OF REGULATORY ANALYSIS IN THE FEDERAL BUurraUCrRACY 117 (2005) (“Many pro-
ponents of regulatory analysis believe that [cost-benefit analysis] can go a long way toward
specifying a result that is the “correct’ solution ‘to the regulatory problem.”); S: Rep.'No. 104-87, at
10 (1995) (“Improving risk assessment and requiring cost-benefit analysis in the regulatory process
will provide a more understandable and rational basis for government officials to manage risk
through the regulatory process.”); H.R. Rep. No. 104-33(I), at 58 (1995) (explaining that the cost-
benefit analysis requirement “aims to ensure rationality in both the decisionmaking process and the
ultimate decisions by Federal agencies™).

28 SmrTH, supra note 25, at 11.

2d at9. )

30 See generally Law aND THE ENVIRONMENT: A MULTIDISCIPLINARY READER 49 (Robert V.
Percival & Dorothy C. Alevizatos eds., 1997) (summarizing the economic perspective on environ-
mental problems); Daniel C. Esty, Toward Optimal Environmental Governance, 74 N.Y.U. L. Rev.
1495, 1503-08 (1999) (describing market failures as an underlying cause of environmental harms).

http://digitalcommons.law.ggu.edu/gguelj/vols/iss1/4
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maximize their value.?' The manipulation of these resources on the mar-
ket, as well as the manipulation of prices, both up (to create surplus) and
down (to create scarcity), coordinate economic activity that results in
competitive markets.?> Market failure occurs when “there are systematic
impediments to the normal functioning of the market system, which have
the effect [of destroying a particular market outright], and in other cases
[setting] prices [in a way] that fail[s] to promote the common good.”33

The category of market failure most connected to environmental
policy is known as “externalities.” A general definition of externality is
“a situation where the actions of some firm or individual have conse-
quences for someone else who has no say in the matter.”** Externalities
can be negative (e.g., air pollution from airplanes affecting the residential
neighborhood within an airport’s vicinity) or positive (the classic exam-
ple is a beekeeper who keeps the bees for their honey, with the side
effect that the bees pollinate surrounding crops).® Externalities point to
market failures because without regulation, the market may not naturally
tend toward an efficient level of the externality, in which case society
ends up with either too much noise or pollution from too many airports,
or too many bees with too few beekeepers.’® The concept of externalities
allows environmental economists to deduce the origin of a particular
market failure and thereby tailor the most effective remedy (i.e., the most
environmentally beneficial remedy at the least economic cost).

In many respects, Environmental Economics exemplifies the notion
that market-created environmental problems (i.e., externalities) can
themselves be corrected with market forces. This is the “if capitalism got
us into this mess, it can get us out of it” argument. As with many market-
based ecological theories, however, Environmental Economics seeks en-
vironmental protection only to the extent needed to safeguard and/or per-
petuate capital and capital markets. In all cases, environmental protection
is tolerated only until its drag on economic growth becomes too severe.

3 Smrrn, supra note 25, at 10,

2.

M d. at 1.

M.

¥ ArtHUR CECH. PiGou, Tar EcoNomics or Wiiraki, pt. 11, ch. 9 (1932). Pigou developed
the theory of externalities, which deals with cases in which some of the costs or benefits of an
activity spill over onto third parties. There are negative and positive externalities. When a cost is
imposed on third parties, there is a negative externality. The benefit to third parties deriving from an
activity in which they are not directly involved is instead called a positive externality. See id.

36 Smrrh, supra note 25, at 12.

Published by GGU Law Digital Commons, 2015
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3. Reconciliation Ecology

Reconciliation Ecology advances a dramatic “transcendence” of the
environment-versus-capital antinomy, one in which capitalism works to
re-create natural environmental features within human-occupied spaces.
With the publication of Win-Win Ecology: How the Earth’s Species Can
Survive in the Midst of Humian Enterprise, Michael ‘L. Rosenzweig
emerged as the primary theorist of this approach. In Win-Win Ecology,
Rosenzweig attempts to answer the question of how nature and humanity
can best coexist.’” Rosenzweig argues that the traditional approaches of
restoration (restoring nature after the fact of its destruction) and reserva-
tion ecology (protecting nature in small, pristine reserves) are not suffi-
cient to address the sheer magnitude of the environmental challenges
currently confronting humanity.3® To supplement the traditional ecologi-
cal approaches, Rosenzweig argues for what he calls Reconciliation
Ecology, defined as “the science of inventing, establishing, and maintain-
ing new habitats to conserve species diversity in places where people
live, work, or play.”?®

Rosenzweig’s ecological strategy is grounded in species-area rela-
tionship “law”—sometimes referred to as “biogeography”:4¢ that large
islands (whether natural or human-made) support more species than
smaller ones, so that loss and fragmentation of habitat lead to-an escalat-
ing loss of species.*! In other words, as land use changes and species’
habitats shrink, fewer species will be supported. Rosenzweig explains

¥ Micuar, L. Rosinzwiig, Win-Win Ecoroay: How taE EARTH'S Species CAN SURVIVE
IN THE MIDST oF HuMaN ENtererise (2003).

14, at 143-44.

¥id. a7

40 The theory of biogeography coalesced in the 1960s from work on actual islands by Robert
MacArthur and Edward Wilson and was represented as an “area-diversity curve.” See Rosert H.
MacArTHUR & Epwarp O. Witson, Tae Taeory or IsLAND BrogrogrAray 6 (1967). This curve
expressed an equilibrium of species with losses and gains balanced between immigration (coloniza-
tion) and extinction. /d. Islands, “[bly their very multiplicity, and variation in shape, size, degree of
isolation, and ecology, . . . provide the necessary replications in natural ‘experiments’ by which
evolutionary hypotheses can be tested.” /d. at 3. MacArthur and Wilson’s research led them to posit
that area alone and proximity to the mainland together account for most of the variation in biodivers-
ity, id. at 65, but subsequent research refined this conclusion. See, e.g., Reep F. Noss & ALieN Y.
COOPERRIDER, SAVING NATURE’S LEGACY: PROTECTING AND RESTORING Biopiversiry 3 (1994)
(“Typically, a tenfold decrease in habitat area cuts the number of species by half.”). Nonetheless, the
equilibrium theory fell victim to subsequent controversy and today is regarded by many ecologists
and conservation biologists as mistaken. See id. at 46 (“Modern ecological theory holds that equilib-
rium conditions are often fleeting and can be recognized at some spatial scales but not at others.”;
Dantrr B, Botkin, Discorpant HarMonIEs: A'New Ecorogy ror THE TwiENTY-Fmst CENTURY
51-71(1990); Craic W. Tuomas, BUREAUCRATIC LANDSCAPES: INTERAGENCY COOPERATION AND
THE PRESERVATION OF B1opiversiry 54-61 (2003).

41 RosenzwEIG, supra note 37, at 104-10,

http://digitalcommons.law.ggu.edu/gguelj/vols/iss1/4
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that if humans alter 95% of the Earth’s land-area ecosystems, by extrapo-
lation that means that approximately 95% of land-area biodiversity will
be reduced.*> Conversely, biodiversity increases as area increases.

Reconciliation Ecology adopts this basic logic of conservation the-
ory and expands it beyond the exclusively contained pristine natural ar-
eas of nature. Indeed, the crux of Rosenzweig’s Reconciliation Ecology
is his argument to re-embed conservation strategies within human-domi-
nated landscapes.** Note, however, that these conservation strategies are
human-directed, human-produced, and ultimately subject to human-re-
lated failures. As an example Rosenzweig describes constructing nest
boxes and affixing them to trees as a way of increasing densities of blue-
birds in areas where natural tree cavities are scarce because of short-
rotation forestry.** This example tends to prove that Reconciliation Ecol-
ogy is still trapped in the extractive paradigm of capitalist economics.
The nest boxes are not natural nor would they even be necessary but for
the practice of short-rotation forestry. One could argue that what Rosen-
zweig calls “reconciliation” is in reality “capitulation”—the complete
surrender of nature to artifice. Rosenzweig makes the point that much
biodiversity not only exists but thrives beyond formally protected ar-
eas.*> To that end, he argues that many areas (e.g., marine, terrestrial,
wetland, freshwater) can simultaneously service human needs and, with
some caveats, offer environmental protection and conservation
opportunities.*°

C. CRrITIQUE OF MARKET-BASED ENVIRONMENTAL PROTECTION
STRATEGIES

The above-discussed market-based ecological strategies are not
well-suited to meaningfully check capitalist excesses and curb environ-
mental deterioration, because these strategies are embedded within capi-
talism’s structural paradigm, whose goals, needs, and values are contrary
to environmental protection. The three strategies that I have compiled
here all subordinate their principal aim of environmental protection to
capitalism to varying degrees.

2 1d. at 127-28, 131-35.

43 1d. at 2 (“We are all human beings. We share a stake in the world we are building. No one
wants it to be sterile and lonely. And no one wants us to destroy our technology and reduce our
future to the harsh, subsistence-level lives led by our Stone-Age forebears. Reconciliation ecology
gives us a conservation strategy that recognizes these simple truths and unites us in our common
goals.”).

“Id. at 71-74.

Y Id. at 69-83.

40 1d. at 9-10.
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Natural capitalism essentially expands capitalist principles of valua-
tion to the environment. In so doing, it commodifies nature by assigning
it value along the same lines as labor and other goods and services. This
move theoretically makes sense because it attempts to include natural
resources under the capitalist system in the hope that environmental pro-
tection, once included, can make demands on the controlling hegemony.
Unfortunately, inclusion does not coincide with parity, which means that
once included, environmental protection can be managed and subordi-
nated to the demands of the market.

Environmental Economics is the most extreme example of conces-
sion to capitalism, given that it completely formulates environmental
protection around market principles. Environmental Economics structur-
ally and analytically overlays capitalist economics onto questions of en-
vironmental protection. An objective statement of the general formula—
that the analysis is meant to balance the needs of the environment against
the needs of the economy-—suggests parity. The reality, however,is that
the act of overlaying one system onto another automatically subordinates
the second system (here, environmentalism) to the dictates of the first or
a priori system (here, capitalism). Consequently; not only are the princi-
ples of the a priori system controlling, but so too is its normative ratio-
nale. This is suggested by articulations of the approach that frame the
goals of Environmental Economics as assessing whether the environmen-
tal benefits justify the economic costs. This framing places the burden on
the environment to prove that the anticipated benefits will outweigh the
economic costs. The difficulty with this assignment of the burden is that
it requires potential benefits to overshadow actual costs.

This burden is at best problematic and at worst nearly impossible.
By changing the question “What is a cause of what?” to “What is a cost
of what?” environmental economics replaces the moral framework of en-
vironmental - protection . with - the - technocratic - framework of
microeconomics. Moreover, the environmental economist’s very notion
of “cost” is tightly corseted within the capitalist fabric. It includes only
those items that factor into the short-term profit-and-loss calculation of a
run-of-the-mill businessperson. It does not treat as “costs” the eventual
(and perhaps permanent) degradation of the resources necessary to sus-
tain any sort of economic life—capitalist or otherwise.

As discussed previously, the goal of Reconciliation Ecology is to
reconcile human needs with those of native species by designing our sur-
roundings in ways that will also meet their habitat requirements.*” The
approach requires modifications to human land use so that wild species

TId. at 2.
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can support themselves within human-appropriated areas.*® Although the
strategy presents a wonderfully optimistic view of the future cohesion of
nature and industrialization/urbanization, regrettably, Reconciliation
Ecology is likely to experience the same marginal effectiveness for envi-
ronmental protection as the previously discussed strategies. This cynical
projection stems from the simple fact that Reconciliation Ecology does
not seek to disrupt the manifestations of capitalism (i.e., industrialism or
urbanization); rather, it looks to embed conservation strategies within
those manifestations.

The problem with this approach is that it accepts the capitalist struc-
ture that appropriated the area for industrial or urban use in the first
place. Thus, any intervention that Reconciliation Ecology attempts to
make into the capitalism/environmentalism dialectic will always already
have conceded primacy of place to capitalism. In addition, Reconcilia-
tion Ecology is substantially self-limiting, as it operates only within
human-held environments. It does not really address the need for, and
benefits of, preserving land outside human occupation. Reconciliation
Ecology also seems ill-suited to address the more-comprehensive
problems of climate change, drought, resource depletion, and mass
habitat loss.

. FALSE ANTINOMIES

This Part explores the false antinomy between capitalism and en-
vironmentalism as it is expressed in current United States environmental
protection law. Here I argue that business and industry interests have
cultivated the perception that American environmental law creates a sig-
nificant drag on economic development and disables the nation’s growth
potential, reducing the ability of the United States to compete in the
global market. The government has acquiesced in this perception and, on
occasion, actively perpetuated it, to create the appearance of a strong
commitment to environmental protection. The truth, however, is far dif-
ferent from the perception. In fact, the statutes that make up American
environmental law are designed to provide only as much environmental
protection as profit margins will allow. Thus, the alleged antinomy be-
tween business interests and American environmental law is a false one.

Although environmental protection laws are constructed to operate
as a check on capitalist excesses and in so doing protect natural resources
from excessive deterioration, they nevertheless concede to market pres-
sures, resulting in continued degradation of the environment. I will

8 1d.
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demonstrate this dynamic by focusing on key provisions in three of the
most heralded statutes in the federal environmental law canon: the En-
dangered Species Act, the Clean Water Act, and the National Environ-
mental Policy Act.

These same statutes provide the template for similar laws enacted
within the fifty states. Most of these state environmental laws make simi-
lar concessions to business interests and economic growth. By way of
example, I will briefly discuss three California statutes—the California
Endangered Species Act,*® the California Environmental Quality Act,0
and the Planning and Zoning Law3'—and show how each requires envi-
ronmental protection to yield to economic growth when profit margins
are threatened.

A. ENDANGERED SPECIES ACT

Congress enacted the Endangered Species Act (ESA)>? to identify
and protect those plants and animals whose populations have dwindled to
the point where further declines may result in the extinction of the spe-
cies.53 A species in this situation is listed as either “threatened” or “en-
dangered,” depending on such factors as current population size, number
and seriousness of threats, and the success or failure of past conservation
efforts.>* A major component of the ESA is the designation of “critical
habitat” for those species listed as threatened or endangered.>> In theory,
critical habitat provides those natural elements necessary to sustain the
species in question.>® Therefore, the ESA is designed to conserve critical
habitat for the benefit of the threatened and endangered species that need
it to survive.>7

Generally, the public perceives the ESA as the “gold standard” of
environmental protection because of its prohibitive character.>® Not only
do environmentalists and courts consider: the ESA the most robust. eco-
logical statute in federal law, many business interests—e.g., develop-

4 Car. Fisu & Game Cone § 2050 et-seq. (Westlaw 2015).

30 Car. Pus. Res. Cope § 21000 et seq. (Westlaw 2015).

St Car. Gov't Cope § 65000 et seq. (Westlaw 2015)

S2.16°U.8.C.A7§1531 etseq: (Westlaw 2015).

53 1d § 1531(a); see also Babbitt v: Sweet Home Chapter of Communities for a Great Or,, 515
U.S. 687, 698 (1995).

5416 U.S.C.A'§ 1533(a), (b) (Westlaw 2015).

35 0d. $1533a@)(2). .

36 Jd.-§ 1532(5).

.

¥ Federico Cheever, The Road to Recovery: A New Way of Thinking About the Endangered
Species Act, 23 Ecoroay L.Q. 1, 5 (1996) (“Litigants, courts, and legal scholars have emphasized
the enforcement of the Act’s specific prohibitions . . . .”).
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ers—yview it as the biggest hurdle to economic progress. For many, the
statute places the interests of plants and animals above those of human
beings.

In spite of the prohibitive features of the ESA, there are significant
concessions to capitalism embedded within the Act. The ESA allows the
United State Fish and Wildlife Service (USFWS) to issue permits for the
“incidental taking” of listed species, provided certain “reasonable and
prudent” measures are taken to minimize the number of species killed.>®
This allows economic development to continue, even when doing so will
directly harm threatened and endangered species.

The ESA requires the USFWS to take economic loss factors into
account when designating critical habitat.® In other words, if the eco-
nomic analysis shows that certain lands within the proposed critical
habitat designation have high economic value—value that may be lost if
the land is classified as critical habitat—the USFWS may, and in some
cases must, remove those lands from the designation.®® Land owners-
developers whose properties fall within proposed critical habitat often
petition to have their land excluded from the designation.®> As a result of
granting these petitions, large areas of habitat deemed biologically criti-
cal to listed species are laid open for development, resulting in further
losses for the species whose continued viability is already in jeopardy.

B. CiLeEaN WATER ACT

The purpose of the Clean Water Act (CWA)®3 is to protect the qual-
ity of water within the nation’s rivers, streams, lakes, estuaries, and near-
shore oceans.®* To achieve this objective, the CWA declares an interim
goal of attaining a level of water quality that “provides for the protection
and propagation of fish, shellfish, and wildlife and provides for recrea-
tion in and on the water.”®> The Act further declares an ultimate goal of
eliminating the discharge of pollutants into the nation’s navigable wa-
ters.®® The CWA also protects wetlands, as “[w]aters of the United

16 U.S.C.A. § 1536(b)(3), (4) (Westlaw 2015); see also 16 US.C.A. § 1539(a) (Westlaw
2015): Bennett v. Spear, 520 U.S. 154, 157 (1997).

016 U.S.C.A. § 1533(b)(2); see also Ariz. Cattle Growers’ Ass’n v. Salazar, 606 F.3d 1160,
1172 (9th Cir. 2010). .

5116 U.S.C.A. § 1533(b)2): see also Salazar, 606 F.3d at 1172.

%216 US.C.A. § 1533(b)(2); see also Salazar, 606 F.3d at 1172,

%333 U.S.C.A. § 1251 et seq. (Westlaw 2015).

%4 1d. § 1251(a) (“The objective of this chapter is to restore and maintain the chemical, physi-
cal, and biological integrity of the Nation’s waters.”).

%5 1d. § 1251(a)2).

56 Jd. § 1251¢a)(1).
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States.”®” Wetlands are among the most important and biologically pro-

tective habitats in the country. Of the wetlands that existed 150 years.

ago, more than ninety percent have been filled or otherwise destroyed.®8

The public generally credits the CWA with eliminating the coun-
try’s most significant water pollution problems.®® No longer do rivers
catch fire. Our streams, lakes, bays, and estuaries are relatively clean and
able to support such “beneficial uses” as recreation, human contact, fish-
ing, and wildlife habitat. The CWA also includes some fairly robust en-
forcement mechanisms, such as stiff fines70 and citizen suits.”!

Like the ESA, the CWA is also embedded with significant conces-
sions to capitalism. Generally, the CWA prohibits the discharge of pollu-
tants into waters of the United States without a permit.”? Such permits,
however, are not difficult to secure. Although the CWA’s discharge-per-
mitting system does reduce the amount of pollutants entering the nation’s

5740 C.FR. § 122.2 (Westlaw 2015) (subdiv. (g) of definition of “Waters of the United
States™); see also Rapanos v. United States, 547 U.S. 715, 760, 766 (2006) (Kennedy, J., concurring)
(applying the significant-nexus test, and concluding that because wetlands perform critical functions
such as pollutant trapping, flood control, and runoff storage, wetlands in general possess the requi-
site nexus to come within the statutory language of “navigable waters,” so that if the wetlands
“significantly affect the chemical, physical, and biological integrity of other covered waters more
readily understood as ‘navigable,”” they are within the scope of the CWA’s protection).

8 Until the 1950s there appears to_have been little awareness of the costs of draining and
filling swamp and marsh areas. Such areas were seen as “wastelands, sources of mosquitos and
impediments to development and travel.” See J. Kusiir, Our NATIONAL WETLAND HERITAGE: A
ProtecTion GuipEBoOK 1 (1983). In a report on- wetlands published in 1956, the U.S. Fish and
Wildlife Service reported that nearly forty percent of the nation’s wetlands had already been de-
stroyed. U.S. Fisu & WiLpLire SErv., WETLANDS OF THE UNrteD STATES 39 (1956). Since that time
wetlands have been disappearing at an annual rate of approximately 458,000 acres in the lower forty-
eight states. U.S. Fisu & WiLprire Serv., WETLANDS OF THE UNiteED STATES: CURRENT STATUS
AND Recent Trenps 31 (1984). By 1984, fifty-four percent of the. original wetland area of the
United States had been lost. See OrriCE oF TecH. AssissMENT, U.S. CONGRESS, WETLANDS: THER
Use anp ReGuraTion 87 (1984); see also Nar’t WiLbLwe Fep'n, StaTus Rerort ON Our Na-
TION’S WETLANDS (1987); U.S. Fisu & WILpDLIFE SERV., AMERICA’S ENDANGERED WETLANDS
(1984); Counca. oN Envrr. Quarniry, Our NATION'S WETLANDS: AN INTERAGENCY Task Forcr
(1978).

% See NANCY STONER, NATURAL RES. Drr. Councr, CLran WATER AT Risk: A 30mH Anni-
VERSARY ASSESSMENT OF THE BUsH ADMINISTRATION’S RoLLBACK OF CLEAN WATER PROTECTIONS
3-4 (Oct. 2002), available at hitp:/fwww.nrdc.org/water/pollution/cwa30/cwa30.pdf; Jaclyn Mc-
Dougal, The Clean Water Act Turns 40: Groups Celebrate 40th Anniversary of the Clean Water Act
and the Historic Results This Keystone Legislation Has Achieved, Natr’t. WiLovise Fep’~ (Oct. 17,
2012), http/fwww.nwi.org/news-and-magazines/media-center/news-by-topic/wildlife/2012/10-17-
12-the-clean-water-act-turns-40.aspx.

7033 US.C.A. § 1319(d), (2)(2)(A), (B) (Westlaw 2015); 40 C.FR. § 19.4 (Westlaw 2015).
7133 U.S.C.A. § 1365(a) (Westlaw 2015).
72 1d. § 1311(a).
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waters,”? it is careful not to limit such discharges to the point where it
becomes a significant economic burden to business owners.”*

The CWA also prohibits the placement of “fill” material in waters
of the United States, including wetlands, but this prohibition can also be
circumvented via a permit.”> Specifically, the U.S. Army Corps of Engi-
neers (Corps) may issue a permit to “dredge” or “fill” waters of the
United States, provided that the applicant has designed the project to
reduce dredge and fill impacts to the extent feasible.”® Such a project is
known as the Least Environmentally Damaging Practicable Alternative
(LEDPA).”7 Note, however, that the CWA allows the LEDPA to be
shaped by the “project purpose” defined by the applicant.”® In addition,
when determining whether a particular alternative is “practicable,” the
Corps is required to consider that alternative’s economic impact on the
applicant.” Due to the “project purpose” and “practicability” loopholes,
many “fill” permits are issued that result in damage to U.S. waters and
wetlands.

C. NaTtioNaL ENVIRONMENTAL PoLicy Act

The National Environmental Policy Act of 1969 (NEPA )89 has been
heralded as the Magna Carta of the country’s environmental move-

73 The discharge of a pollutant to navigable waters is defined to mean, as relevant here, “any
addition of any pollutant to navigable waters from any point source.” 33 U.S.C.A. § 1362(12)
(Westlaw 2015). Although courts have broadly interpreted the term “addition” to include almost any
introduction of a pollutant into a body of water, the scope of the term has been limited by the
requirement that there must be an addition of new material into an area or an increase in the amount
of type of material that is already present. See United States v. Wilson, 133 F.3d 251, 259 (4th Cir.
1997) (“While sidecasting moves excavated dirt from one particular locus in the wetland to another,
it does not involve the addition of any material to the wetland. *‘Addition” requires the introduction
of a new material into the area, or an increase in the amount of a type of material which is already
present. While soil may be definitionally transformed, through the act of excavation, from a part of
the wetland into ‘dredged spoil,” a statutory pollutant, it is not added to the site.”); see also Friends
of Santa Fe Cnty. v. LAC Minerals, Inc., 892 F. Supp. 1333, 1354 (D.N.M. 1995) (holding that
migration of residual contamination resulting from previous release was not addition within meaning
of CWA). The Supreme Court has also held that the transfer of polluted water from one part of a
water body to another part of the same water body does not constitute an “addition.” L.A. Cnty.
Flood Control Dist. v. Natural Res. Def. Council, Inc. 133 S. Ct. 710, 713 (2013).

7440 CFR. § 122.44 (Westlaw 2015).

7333 US.CAA. § 1344 (Westlaw 2015).

7640 C.FR. § 230.10 (Westlaw 2015); Utahns for Better Transp. v. U.S. Dep’t of Transp.,
305 F.3d 1152, 1188-89 (10th Cir. 2002).

77 See Utahns for Betrer Transp. , 305 F.3d at 1189.

"8 Sylvester v. U.S. Army Corps of Eng’rs, 882 F.2d 407, 409 (9th Cir. 1989).

7740 CF.R. § 230.10(a) (Westlaw 2015); see Sylvester, 882 F.2d at 409; see also Jones v.
Nat’l Marine Fisheries Serv., 741 F.3d 989, 1001 (9th Cir. 2013).

8042 US.C.A. § 4321 et seq. (Westlaw 2015).
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ment.8! The purpose of the NEPA is to “encourage productive and enjoy-
able harmony between man and his environment,” and to ‘“promote
efforts which will prevent or eliminate damage to the environment and
biosphere and stimulate the health and welfare of man.”82 More specifi-
cally, the. purpose of NEPA is to force federal agencies to assess the
potential environmental effects of any proposed federal action, including
the issuance of permits such as a CWA “dredge and fill” permit (dis-
cussed above).®3 For moderate to large projects, this assessment is ac-
complished . through - the  preparation ..of an Environmental Impact
Statement (EIS).2* The EIS must not only analyze the project’s impacts
on the environment, but also consider alternatives to the project and dis-
cuss mitigation measures.8?

Generally, NEPA is viewed as the ultimate “public participation”
environmental statute, as it requires. the acting agency to release the Draft -

81 Daniel R. Mandelker, The National Environmental Policy Act: A Review of lts Experience
and Problems, 32 Wasn. U. 1L. & Povr’y 293, 293 (2010); :see, e.g., Atthur ‘W.. Murphy, The
National Environmental Policy Act and the Licensing Process: Environmentalist Magna Carta or
Agency Coup de Grace?, 72 Corum. L. Ruv. 963, 988 (1972) (explaining that “NEPA has received
a very broad interpretation fromi the courts” and “is viewed as a congressional mandate to ‘agencies
to consider. environmental goals equally with their-traditional objectives™); see also Sam: Kalen,
Ecology Comes of Age: NEPA’s Lost Mandate, 21 Duxe EnvrL. L. & Por’y F. 113, 118 (2010)
(suggesting that the history surrounding NEPA’s passage indicates Congress intended the Act to be
more than simply procedural “when it passed the Magna Carta of environmental laws™); 40 CF.R.
§ 1500.1(a) (Westlaw 2015) (describing NEPA .as the “basic national charter for protection of the
environment”):

8242 US.CAA. 7§ 4321 (Westlaw 2015).

831f a project requites federal approval, suchas a permit or a lease; appropriate environmental
documentation (often including an EIS) may be required. Although the project may not be'a “major
federal action,” it still may trigger NEPA requiremeénts under what is commonly known as‘the “small
handle” problen. As an example -of this problem, in’ Colorado -River Indian Tribes v. Marsh, a
federal district court held that the environmental impacts‘of a private development project had to be
discussed in an environmental document. The document was originally necessary because a permit
for work ‘along a river bank was réquired from the U.S. Army Corps of Engineers. See Colorado
River Indian Tribes v. Marsh, 605 F. Supp. 1425, 1433 (C.D. Cal. 1985).

84 42 US.C.AL§ 4332 (Westlaw 2015).

85.1d. § 4332(C)(iii) (Westlaw 2015); see also 40 C.F.R. § 1502.14 (Westlaw 2015) (“[The
EIS] should present the environmental impacts of the proposal and the alternatives in comparative
form, thus sharply defining the issues and providing a clear basis for choice among options by the
decisionmaker and the public. In this section agencies shall: (a) Rigorously explore and objectively
evaluate all reasonable alternatives, and for alternatives which were eliminated from detailed study,
briefly discuss the reasons for their having been eliminated. (by Devote substantial treatment to each
alternative considered in detail including the propesed action so that reviewers may evaluate their
comparative merits. (c) Include reasonable alternatives not within the jurisdiction of the lead agency.
(d) Include the alternative of no-action. (¢) Identify the-agency’s preferred alternative-or alternatives,
if one or more exists, in the draft statement and identify such alternative in the final statement unless
another law prohibits the expression of such a'preference. (f) Include appropriate mitigation mea-
sures not already included in the proposed action or alternatives.”).
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EIS for public review and comment.®¢ The agency must respond to these
comments, adjust the analyses as required, and then recirculate the Final
EIS for a second round of public review and input. NEPA is sometimes
referred to as a “stop, look, and listen” statute,®” which means it forces
the government to closely consider the consequences of its proposed ac-
tion before actually committing to the decision to act. In this way, NEPA
also fosters government transparency.

As with the prior two federal statutes, NEPA contains provisions
that concede to capitalism. Most people do not realize, however, that
NEPA is essentially a procedural statute.s® It requires federal agencies to
take a hard look at the environmental effects of their actions, but it does
not require agencies to “achieve [any] particular substantive environmen-
tal results.”®® An agency must consider alternatives to the proposed pro-
ject, but 1t need not choose the most environmentally sensitive
alternative.®® Agencies must consider mitigation measures to reduce pro-
ject impacts, but they need not impose such measures on the applicants,
nor must agencies demand that impacts be reduced to particular levels.®!
As a result, many projects are approved despite having serious environ-
mental impacts. This ensures that the environmental review process—
despite its importance—never operates to completely stifle any particular
development project.

Part of the reason that current environmental protection laws are
inadequate is that while the bases of these laws are aspirational, the im-
plementation components of, for example, the ESA, CWA, and NEPA

are grounded in market principles and expressly designed to respond to
market pressures.

86 Although NEPA itself requires only that an EIS and the comments of federal, state, and
local agencies be made available to the public, see 42 U.S.C.A. § 4332 (Westlaw 20135), the Council
on Environmental Quality’s implementing regulations go much further. The regulations create exten-
sive opportunities for public input into the EIS scoping process, see 40 C.F.R. §§ 1501.7(a)(1),
1508.22 (Westlaw 2015), public review of the analysis and underlying documents, see id.
§ 1503.1(a)(4), and public comments on the draft EIS before the final document may be issued, see
id. § 1503.4.

87 San Carlos Apache Tribe v. United States, 417 F.3d 1091, 1097 (9th Cir. 2005).

88 See V(. Yankee Nuclear Power Corp. v. Natural Res. Def. Council, 435 U.S. 519, 558
(1978).

% Marsh v. Or. Natural Res. Council, 490 U.S. 360, 371 (1989).

2040 C.FR. § 1500.2(c) (Westlaw 2015).

9 Okanogan Highlands Alliance v. Williams, 236 F.3d 468, 473 (9th Cir. 2000) (citing Rob-
ertson v. Methow Valley Citizens Council, 490 U.S. 332, 352 (1989)).
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D. State EnVIRONMENTAL LAaws: Tae CALIFORNIA EXPERIENCE

California has long been considered the bellwether state for pur-
poses of environmental protection.®? It has some of the most advanced
and strict environmental laws in the nation. Because federal environmen-
tal laws only apply when a project has a federal nexus—such as a Clean
Water Act permit—srate environmental laws must address the majority
of environmental issues posed by development.

It is perhaps no surprise that state environmental laws—even those
in California—tend to (a) follow the lead of the federal statutes and (b)
include similar concessions to business and industry. For example, the
California Endangered Species Act (CESA), which provides protection
for those plants and animals within the state that are threatened with ex-
tinction,* is patterned after the federal ESA. Although CESA does not
provide for the designation of critical habitat, it does include a process
for listing threatened and endangered species and mechanisms for pro-
tecting them.®* Like the ESA, CESA also allows the California Depart-
ment of Fish and Wildlife to issue “incidental take” permits to
developers and other applicants whose projects may harm or kil listed
species. If a project mitigates its impacts to the extent feasible and will
not completely jeopardize the continued existence of the species, the in-
cidental take permit will be granted.®®

Another ~statute, the California Environmental Quality Act
(CEQA),*7 is also patterned after a federal law, in this case NEPA. Like
NEPA, CEQA requires the permitting or “lead” agency to analyze a pro-
ject for its potential impacts on the environment and to publish that anal-
ysis in an Environmental Impact Report (EIR).® The public is invited to
review and comment on the EIR, and the lead agency must respond to
the comments and adjust the EIR accordingly.”® Among the many re-
quired components of the EIR is a discussion of project alternatives and a

92 Elise O’ Dea, Note, Reviving California’s Public. Trust Doctrine and Taking a Proactive
Approach to Water Management, Just in Time for Climate Change, 41 Ecorocy L.Q. 435, 455
(2014) (“California has been a progressive leader in environmental regulation, from passing the
nation’s strongest tailpipe emissions rule to adopting one of the nation’s strongest environmental
protection acts, the California Environmental Quality Act.”).

93 CAL. Fisa & Game Copk § 2050 et seq. (Westlaw 2015).

9 Id. §§ 2055, 2061, 2070-2079.

95 Id. §§ 2080-2085.

9 Id. § 2081(b); Car. Copr Recs. tit. 14, § 783.4(a), (b) (Westlaw 2015).
97 Car. Pus. Res. Copr § 21000 et seq. (Westlaw 2015)

98 Id. §§ 21002.1, 21080,

9 Id. §§ 21002.1, 21080, 21082.1, 21091.
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list of mitigation measures that, if adopted, would reduce the project’s
impacts to less than significant levels.'%0

CEQA, however, much like NEPA, is a procedural statute only,
meaning that it merely demands that the lead agency fully examine a
project for potential impacts on the environment.'?! CEQA does not
mandate that lead agencies disapprove projects with serious environmen-
tal effects; it requires only that those effects be disclosed, assessed, and
mitigated to the extent feasible.'®> A lead agency is free to approve a

project whose significant impacts cannot be mitigated, provided the -

agency issues a Statement of Overriding Considerations—a short policy
document outlining the economic and social benefits of the project.10
Note also that, with respect to mitigation measures, “feasibility” is de-
fined by economic, financial, and technological factors.'®* If a proposed
mitigation measure or alternative is too costly, it fails the “feasibility”
test.!03

California’s Planning and Zoning Law!%¢ offers another example of
a law that appears environmentally driven on the surface but in reality
makes major concessions to development. Simply put, the Planning and
Zoning Law requires cities and counties in California to prepare land-use
plans, complete with zoning designations, for the property within their
respective jurisdiction.'®” The purpose of such plans is to encourage the
orderly development of property and conserve natural resources as best
as possible. Most of the land-use designations and zoning classifications
dictate the type and intensity of use allowed on any given parcel of
land.'°® Unfortunately, however, a land-use designation or zoning classi-
fication can be altered by requesting an amendment to the city or
county’s approved general plan and seeking a zone change.'®® By grant-
ing these requests, cities and counties are effectively undercutting the
“best-laid plans” for the community as a whole. This practice not only
encourages speculation by developers, who buy land designated for less
intensive uses and then seek reclassification for more intensive uses; it
also tends to cause suburban sprawl and habitat loss.

100 74, 8§ 21003.1, 21081.6.

101 74, §§ 21002.1, 21081, 21081(b); CaL. Covi Rugs. tit. 14, § 15091 (Westlaw 20153).

02 Car. Pos. Res. Copi §§ 21002, 21002.1 (Westlaw 2015); Car. Cobt Recs. tit. 14,
§§ 15002(a)(1)—(4), 15126.2, 15126.4 (Westlaw 2015).

103 CaL. Pus. Ris. Copi: § 21081(a)(3) (Westlaw 20153).

104 CarL. Copi: ReGs. tit. 14, § 15364 (Westlaw 2015).

105 ]d.

W06 Car. Gov'r Copi: § 65000 et seq. (Westlaw 2015).

197 1d. 88 65030-65031, 65067, 65300.

18 14, § 65302,

109 1d. §§ 6535065362, see especially id. § 65358.
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IV. DiaLecticaL ReLATION OF CAPITALISM AND ENVIRONMENTALISM

This Part discusses how the false antinomy between environmental
protection and capitalism (that environmental laws and market-based
ecologies can operate as a check on capitalist excess) masks the true
antipathies between them (that environmental protection and capitalism
are inherently oppositional)—antipathies so fundamental that they make
environmental protection laws inadequate and market-based ecology in-
effective. As explained above, the dominant discourse on the relationship
between environmental protection and capitalism draws a line between
the two along an antagonistic axis. Existing environmental law, while
claiming to maintain that line through opposition to capitalist excess, ac-
tually ‘allows that line to soften by conceding to market interests when
environmental protection becomes too expensive. Market-based ecology
also posits the same antagonistic axis but argues it can be overcome by
enlisting business in the fight to reverse environmental depletion and
damage. As can be seen, neither.approach really addresses: the true con-
flict between capitalism and nature; rather, they set up a false conflict
with a built-in hierarchy—one in which capital always holds sway over
the environment. Below, I discuss what I consider the deep-seated antag-
onism between capitalism and ecology. This dialectical relationship must
be understood in its fundamental form before any truly effective environ-
mental protection strategy can be devised.

The antagonism is based on the claim that capitalism’s inherent
characteristics and orientation run contrary to environmental protection.
The goals; values, and needs of capitalism are in direct opposition to the
goals, values, and needs of environmental protection. Scholars frequently
describe capitalism in- ‘terms - of its inherent “drive toward wealth-
optimization:

Capitalism is wealth whose value does not inhere in its physical char-
acteristics but in its use to create a larger-amount of capital. Typically,
this use takes place as money is converted into commodities such as
raw materials, the raw materials converted into finished goods and
services, and the finished goods sold on the: market—not to make a
profit and retire to a life of ease, but to buy more raw materials to start
the process over again. . . . Capital thus differs from wealth in its
intrinsically dynamic character, continually changing its form  from
commodity into money and then back again in an endless metamor-
phosis that already makes clear its integral connection with the
changeful nature of capitalism itself.?10

M0 RoperT HEILBRONER, 21sT CENTURY CAPITALISM 46-47 (1994).
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Capitalism’s inherent orientation toward profit growth through ac-
cumulation, and its tendency to evaluate investment decisions along a
short time horizon, prevent capitalism structurally from providing viable
solutions to environmental problems.'!!

Modern capitalism is based on an “exchange value” system.''” As a
result, it is defined by certain characteristics that put it fundamentally at
odds with sustainable ecologies. Capitalism is extractive and exploita-
tive, which means that to survive, it must have constant access to natural
resources, many of which are non-renewable. Capitalism is also inher-
ently competitive and expansive. As a result, business interests must con-
stantly enter or develop new markets.''? Markets are organized systems;
they have dynamics but no goals. Markets cannot be reduced to the par-
ticular items being exchanged or the places where those exchanges oc-
cur;''* rather, markets are the “interactions of buyers and sellers and the
aggregate results of their transactions.”!'> This, in turn, puts additional
pressure on natural resources. Finally, capitalism requires consumers
with strong appetites and high metabolisms. In other words, capital has
to produce the conditions for its own expansion. Market-driven con-
sumption is anathema to conservation, and vice versa.

M Joun Beramy Foster, ECoLoGy Acainst Caprravism 10 (2002).

112

See Davin Harviy, Te Limrrs 1o Cavrrar 5—-14 (1982). Use values and exchange val-
ues are two concepts central to Karl Marx’s conception of commodity production and exchange.
Harvey notes that Marx derived these concepts from the basic premise that human beings appropri-
ate nature in order to satisfy their wants and necds. The use value of a commodity is measured in its
relation to its ability to satisfy certain human wants and needs. For example, “Food satisfies our
hunger, clothing our need for warmth and housing our need for shelter.” /d at 5, Harvey describes
exchange value as the foundation of capitalist society: “Nothing is more basic to the functioning of
capitalist society than the elemental transaction in which we acquire a certain quantity of use value
in return for a certain sum of money. The information generated by such transactions — that wheat
sells at so much a bushel, that shoes cost so much a pair, that steel trades at so much a ton, etc. —
provide[s] signals that guide both production and consumption decisions. Producers decide how
much of a commodity to produce given an average selling price and purchase certain quantities of
commodities at some buying price in order to undertake commodity production. Households decide
how much of a commodity to buy given its price in relation to their wants and needs and their
disposable income. These transactions — so fundamental to daily life under capitalism — constitute
the ‘world of appearance’ or the ‘phenomenal form’ of economic activity.”.Jd. at 9.

113 See RosA LUXEMBURG, ACCUMULATION oF Caprrar, 426-27 (Agnes Schwarzschild
trans., 2003) (arguing that imperial expansion across space must accompany capital accumulation
over time). Failure to open new markets in the colonies, Luxemburg argued, would render metropol-
itan capitalism unable to dispose profitably of its glut of commodities, and crises of overproduction
would doom the system. Id.

N4 Cuarers B, LinpsLom, THE MARKET SystiM, 52 (2001) (“The market system is not a
place or a thing or even a collection things. It is a set of activities of distinctive pattern.”).

"5 Bruce Pardy, The Logic of Ecosystems: Capitalism, Rights and the Law of “Ecosysten
Services,” 5 J. Hum. Rrs. & Env’r 136, 147 (2014).
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Environmentalism’s inherent orientation is geared toward mainte-
nance and regeneration of natural resources.!!® True environmentalism
assigns the highest priority to conservation and natural sustainability.!!”
True environmentalism sees no exchange value in natural resources. That
is, natural resources have no profit potential. Their value is inherent in
their natural characteristics and their ability to sustain ecological bal-
ance.''® True environmentalism views extraction as the ultimate injury to
nature—one that can be justified only in the narrowest of circum-
stances.!!® Given this orientation, true environmentalism considers the
reversal of existing ecological damage (e.g., climate change) as para-
mount to all economic concerns, including and especially profit-related
concerns.

Capitalism has been defined as “a process in which money is per-
petually sent in search of more money.”?° Nature, however, poses.a po-
tential barrier to capital’s quest for continuous accumulation. 2! If natural
resources turn. out to be unavailable, then. this constitutes a barrier to
further capital accumulation. For example, the auto industry cannot ex-
pand without more rubber to make tires. Although capitalism depends on
nature for wealth accumulation (as much as capital depends on labor

16 Fostir, supra note 111, at 12 (“[R]eal protection of the environment requires a view of
the needs of generations to come.”); see also CrriA CAMPBELL-MOHN, BARRY BREEN & J. WiLLIAM
FurriLL, ENvIRONMENTAL LAW: FrROM RESOURCES 7O RECOVERY 111 (1993) (“Most environmen-
tal objectives can be described as promoting either preservation or conservation.”).

Y7 True environmentalism understands the environmental movement in terms of protecting
the natural world from the demands of what it perceives as an extracting culture. True environ-
mentalism places itself in contrast with what it defines as the conservation-industrial complex, repre-
sented by green. organizations, environmental foundations, and neo-environmentalists.: True
environmentalism claims these other forms of environmental movements ‘have elevated sus-
tainability objectives of environmentalism over all others, and in. so doing devalued sustainability by
replacing concerns about natural sustainability with concerns about sustaining the extractive culture
that is causing environmental deterioration. See also Derrick Jensen & Leirre Keith, Reclaim En-
vironmentalism!, Ecovoaist (Feb. 13, 2015), http://www.theecologist.org/blogs_and_comments/
commentators/2751996/reclaim_environmentalism.html,

118 The concept of true environmentalism has been represented by such figures as John Muir,
Aldo Leopold, Rachel Carson, and Bill McKibben. These figures have béen fundamental in raising
the level of environmental consciousness and allowing generations to discover for themselves that
humans are one with the natural environment. True environmentalism is the concept of a long-term
dedication to. thinking, writing, and acting deeply about ecology, which requires us to ““ask harder
questions, such as: Where are we from? What is our relationship to the rest of the world? Are we
really at the apex of evolution?” B McKisren, Tae Enp or NaTure 195 (2003) (quoting Dave
Foreman, former leader of Earth First!).

1% CAMPRELL-MOHBN BT AL., supra note 116, at 119-20 (1993) (“[S]ustainability assumes
that the consequences of depleting resources outweigh the likelihood that the resource base will be
expanded. In other words, human behavior should conform to maintain natural systems so that these
systems are not depleted even though future generations may invent technology that avoids the
consequences of resource depletion.”).

120 Davin HarvEy, Tae ENigMa oF CAPITAL AND THE CrISES OF CAPrTALISM 40 (2010).

2lid. at 71,

http://digitalcommons.law.ggu.edu/gguelj/vols/iss1/4

.

24



SONURBR R

Cisneros: Environmental Resistance

2015] ENVIRONMENTAL RESISTANCE 29

sources), individual capitalists tend to prioritize their own short-term in-
terests with respect to the depletion of natural resources.'?? Subjective
motivations aside, continuous accumulation steadily exhausts natural re-
sources while at the same time demanding that ecosystems take acceler-
ated waste levels generated by increased production and consumption.

This oppositional position places nature and capitalism in a dialecti-
cal relationship.'?® The question is whether this dialectical opposition
can be overcome—transcended—in a way that yields new perspectives
on, and new policies for, environmental protection. There are two main
approaches to navigating this dialectical opposition. The first conceptual-
izes environmental protection and capitalism as a strict dualism. This
approach is similar to the one I described above, in which the very char-
acteristics that define capitalism as “capitalism” make it unsuitable for
any paradigm that seeks to privilege environmental protection. This
strictly dualistic perspective grounds the relationship between environ-
mental protection and capitalism in stark contradiction. Environmental
protection laws mediate that contradictory relationship with the hope of
curbing the excesses of capitalism.

Reliance on the mediating function of environmental laws is prob-
lematic. They are insufficient to negate the excesses of capitalism be-
cause environmental protection laws (as discussed above) are grounded
on market principles and consistently concede to capitalism. Further-
more, holding out environmental protection laws as a panacea to the evils
of capitalist excess creates a larger problem because it creates a false
sense of security that the government is taking care of the problem. This
has the unfortunate effect of foreclosing alternative attempts to rein in
capitalism’s destructive impacts on the environment.

The second approach, while acknowledging the dualistic nature of
the relationship between environmental protection and capitalism, seeks
to unify them by using the principles of capitalism to address issues of
environmental deterioration. Advocates of this approach posit that be-
cause capitalism is responsible for environmental deterioration, capital-
ism can be used to protect the environment. These protective ecological
approaches incorporate market-based strategies under the assumption
that self-regulation principles inherent in the market will translate to en-
vironmental protection. These approaches, each laudable in their own
right, ultimately suffer from the same inherent flaw, which is that they all
sublimate environmental protection into the larger capitalist paradigm.

122 14
123 1d. at 74.
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Under either a strict dualistic approach or a unification approach,
the outcome of the environmental protection/capitalism dialectical pro-
cess subordinates environmental protection to market concerns. The
question I address next is this: Can we develop a third approach that
sidesteps the defects of the first two and ultimately raises environmental
protection to a station of parity with (and occasional dominance over)
market forces? The answer, I believe, is yes. However, the approach 1
envision is one that reconceptualizes modern environmentalism less as a
movement that operates at the margins of a-totalizing capitalist system,
and more as one that uses the power of resistance to.force changes, both
individually and institutionally, in the way we behave as economic ac-
tors: In other words, I see ‘‘resistance” as creating a new dialogue be-
tween capitalism and nature, in which both sets of interests rest on equal
platforms, and in which the outcome will, as.often as not; favor the latter
over the former.

V. PriLosopHICAL ANALYSIS OF ENVIRONMENTAL RESISTANCE AS
Forcr

A.  Force anp Enmirty

The most pervasive framing discourse of resistance is force. The
starting point of a framework of resistance grounded in force is the clas-
sic work, On War, by Carl von Clausewitz.!?* Carl von Clausewitz
(1780-1831) was a Prussian general and military theorist. During his ser-
vice, he witnessed the advent of a new kind of warfare in Revolutionary
and Napoleonic France. In On War, Clausewitz not only analyzed Napo-
leonic warfare with the desire of better knowing his enemy, but more
significantly, he explored options for the use of resistant force—as en-
ergy'?>—against the enemy.

As the first theorist of war and resistance, Clausewitz had the funda-
mental insight that.-modern politics. and war. turn on the capacity to re-
sist.126 In the initial pages of On War, Clausewitz defines war in terms of
a straight relation of enmity—a duel or a pair of wrestlers—In which the

124 CarL von-CLaUSEWITZ, ON WaR (Michael Howard & Peter Paret trans., Oxford World’s
Classics 2007). (1832).

125 Howard Caygill, Also Sprach Zapata: Philosophy and Resistance, RADiCAL PrILOSOPHY
171, Jan.-Feb. 2012, at 19, 21 (“{Clausewitz was] one of the most consistent users of the term before
it was overtaken in the mid-nineteenth century by the theory of thermodynamics, where it remains.
He understood energy in terms of'the Kantian modal category of actuality, as an Akrus [that which
makes something happen] or event, deviating from the standard idealist focus on the modal category
of possibility and its correlate of freedom.”).

126 yon CLAUSEWITZ, supra note 124, at xxvi.
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object of the mutual application of force is to make the other “incapable
of further resistance.”!?” Clausewitz’s definition has a clear implication,
which the majority of On War acknowledges and explores—that the war
of resistance is bivalent: it is dedicated to weakening or destroying the
enemy’s capacity to resist as well as to preserving and enhancing one’s
own capacity in the face of the enemy’s use of force.!?8

Clausewitz showed that the concept of resistance depended on a dis-
course of force and opposition to force.'? Furthermore, he argued that
the opposition of forces directly entailed the exercise of violence.'*° But
as we will explore shortly, force need not always be expressed in the
form of physical violence; it can be applied through other means, such as
political discourse. This connection to force offers the reader of Clause-
witz two basic options. First, one could follow Clausewitz in closely
identifying resistance with violence, an identification that leads unequiv-
ocally to his main thesis in On War, that “war is . . . politic[s by] other
means.” '3

The second option is to challenge the close tethering of resistance to
violence, while maintaining a strong conception of enmity. Enmity—not
violence per se—is what allows the paradigmatically weaker party to
begin the process of achieving parity and equilibrium, the very condition
that must precede any real political change.'?? Here, Mahatma Gandhi’s
South African and Indian anti-colonial struggles and the American Civil
Rights Movement under the leadership of Martin Luther King, Jr., are
representative of the use of nonviolent resistance as an effective strategic
option. This nonviolent resistance is not altogether removed from the
Clausewitzian framework because a basic component of these nonviolent
resistances is the retention of a clear concept of enmity in conjunction
with a developed strategy to preserve and enhance the capacity to resist.
Such nonviolent resistances convert Clausewitzian physical force into an

27 4d. at 13.
28 4. at xxvi. Clausewitz illustrates this dynamic as follows: “The occupation [of Bona-
parte’s capital in 1814] caused a substantial diminution in Bonaparte’s military strength and his
capacity to resist, and a corresponding increase in the superiority of the allies.” Id at 139.

129 1d. at 44

130 1d. at 30.

131 1d. at 252. Such was the position embraced by Lenin, Mao, and Che Guevara, who saw
resistance as a preliminary step toward a revolutionary class war whose objective, a classless society,
legitimates the violence necessary to achieve it.

132 For examples of twentieth-century readings of Clausewitz that fail to convert the
Clausewitzian conception of protracted warfare and force into a sustainable practice of equally pro-
tracted but affirmative resistance, see ArLEXANDRE KOmve, INTRODUCTION TO THE READING OF
Hecer: Lectures oN tHE PreNnoMiNoLoGY or Seirir (Alan Bloom ed., James H. Nichols, Jr.,
trans., 1969) (1958); RAYMOND ARON, CLAUSEWITZ, PHILOSOPHER O1F War (1986); and Reni
GIRARD, BAT1T1LING 10 tHE END: CONVERSATIONS WitH Binoit CHANTRE (Mary Baker trans., 2009)
(2009).
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expression of moral force as a means to preserve its own and deplete its
enemy’s capacity to resist.

B. SpaTiaL REORGANIZATION

Given the nearly total embedding of environmental protection
within the capitalist paradigm, the desire to construct meaningful ecolog-
ical alternatives requires that one develop a new understanding of en-
vironmentalism—one that is capable of escaping the gravitational pull of
market forces and standing on its own as a viable political imperative. A
new understanding of environmental protection would require a reevalu-
ation of the spatial relationship between environmental protection and
capitalism. This Article previously described the relationship between
environmental protection and capitalism as one of antagonistic opposi-
tional forces.!33 This opposition has become invested with spatial and
affective properties that create meaning.

The meaning of the space between environmentalism and capitalism
has shifted from mere opposition -of equal forces to one :of hierarchy:
dominance and subordination.!** We have been conditioned to accept
that this opposition of theoretically equal forces is, in practice, an oppo-
sition of unequal forces in a hierarchical field. Our almost “pre-con-
scious” acceptance of this hierarchy as the “natural order of things” is
one of the most difficult and critical obstacles to overcome. For this rea-
son, environmentalism, as expressed as resistance, must direct significant
energy .at destabilizing these embedded. psycho-economic assumptions.

The problem with this spatial organization is that it restricts the dy-
namics of environmental protection to predominantly reactive measures.
These reactive measures create a cycle of inefficiency. The nature of a
reactive posture is such that it succeeds in creating a reciprocal move-
ment of reaction-provoking-resistance that in turn intensifies counter-re-
sistance. This means that an environmental protection strategy defined as
reaction will only perpetuate environmentalism’s current subordination
to capitalism, because reactive environmental resistance measures will
provoke a disparate (in terms of force) counter-resistance response from
capitalism. In short, reaction sets in motion a resistance cycle that en-
vironmentalism will always lose. In other words, resistance that is drag-

133 See Part 1V, supra.

134 Although a full exploration of the history of capitalist development is-outside the scope of
this Article, for-our purposes we will proceed from-the premise that-this scenario of hierarchical
meaning presupposes the prior opposition of the forces of environmentalism and capitalism during
the Industrial Revolution, with the outcome of privileging capitalism. For a treatment of the history
of capitalist development, see, for example, Joun Briiows FosTter, THE VULNERABLE PLANET
(1999).

http://digitalcommons.law.ggu.edu/gguelj/vols/iss1/4

28



Cisneros: Environmental Resistance

2015] ENVIRONMENTAL RESISTANCE

[o8)
(98]

ged down into a relation of simple reaction risks being extinguished in a
logic of retaliation. This is not idle theory. This happens constantly in the
areas of environmental legislation and regulation. When an environmen-
tal policy is adopted in response to market-related abuses, the entities
threatened by the new policy push back, often with more force than was
expected. The result is that the new policy is substantially diluted or gut-
ted altogether and pre-existing environmental regulation becomes a tar-
get for roll-back reforms. Additionally, the overlay of this hierarchical
spatial relationship obscures the reality of the collision of environmental-
ism and capitalism as equal forces and compels all analysis of their inter-
action through the hierarchy-constructed interpretive lens.

Under this hierarchical spatial organization, environmental protec-
tion becomes arranged by capitalism’s structure and is consequently de-
termined as a function of capitalism’s acts. Although this equation of
composed by and determined as may hold for the creation of ¢ meaning,
it does not follow that that particular creation is the only meaning that
can be understood between environmentalism and capitalism. In other
words, there is nothing inherent in the subordination of environmental
protection to capitalism. Acknowledging that each manifests itself as an
equal and opposite force against the other opens up the possibility of new
meaningful constructions, i.e., that the given state of things is not fixed.
Indeed, the flaw in the conception of the hierarchical spatial organization
is that it neglects the reciprocal character of force in general, and envi-
ronmental force in particular (e.g., the ability of a hurricane like Katrina
to wreak commercial devastation, or the potential ability of climate
change to force major changes in resource-dependent markets!33).

One way to rework the spatial relationship between environmental-
ism and capitalism is to begin thinking about their interaction in a way
that does not overlook the quality of each as an opposed force. Here, our
thought of force and opposition of forces originates from Newtonian
mechanics, viz., Newton’s third law of motion: “to any action there is
always an opposite and equal reaction.”'3® And while the idea of force

135 See generally U.S. Dip'r or Commercr, NaTL, OCEANIC & ATMOSPHERIC ADMIN, &
NAT’1. MariNE FisHeris Strv., Report 10 CONGRESS ON THE IMPACT OF HURRICANES KATRINA,
Rrra, AND WiLMA ON COMMERCIAL AND RECREATIONAL FIsHERY HABITAT OF ALABAMA, FLORIDA,
Louisiana, Mississipet, aNp Tixas (July 2007), available at http://www.nmfs.noaa.gov/msa2007/
docs/HurricanelmpactsHabitat_080707_1200.pdf; see also Mark L. Burton & Micuaur J. Hicks,
MarsHALL Untv. Crr. 1or Bus. & Econ. Researcn, HURRICANE KaTrRINA: PRELIMINARY ESTI-
MATES OF COMMERCIAL AND PunrLic SEcTor Damacrs (Sept. 2005), available ar hitps://ems.bsu
-edu/-/media/WWW/Departmental Content/MillerCollegeofBusiness/BBR/Publications/disaster-
Studies/katrina2005.pdf (estimating total economic impact to Louisiana and Mississippi exceeding
$150 million).

136 [saac NEWTON, THE PRINCIPIAT MATHEMATICAL PRINCIPLES OF NATURAL PHILOSOPHY
417 (1. Bernard Cohen, Anne Whitman & Julia Budenz trans., 1999) (1687).
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remains indebted to Newtonian mechanics, it is possible to carry over
basic characteristics of this idea and graft them onto other discourses.

Placing the decision to resist at the level of recognition of equal
opposition of force removes that decision from the confines of the hierar-
chical capitalist paradigm. From a dynamic point of view, resistance un-
derstood in terms of the preservation or the enhancement of the capacity
to resist cannot be reduced to a simple binary opposition of accept or
challenge. The problem with this simple binary opposition is that it is
entirely confined within the already established hierarchy. Thus, any
evaluation of ecological strategies or environmental protection laws will
be measured according to the barometer set by capitalist values, needs,
and goals.

Resistance must be situated instead within a complex and dynamic
spatio-temporal field that manifests itself in postures of power and defi-
ance. A spatial adjustment to our current thinking about environmental
protection would require that we recalibrate the debate between capital-
ism and ecology so that the norms and preferences of the former cannot
dominate those of the latter. In the most radical sense, this would involve
a reorganization of personal and social priorities such that economic ad-
vancement is assigned a lower social value than environmental protec-
tion and is promoted only to the extent it serves ecological objectives (or
at least is neutral as to those objectives).

A temporal adjustment to our current thinking about environmental
protection would require that environmentalism and ecological strategies
conceive of resistance to capitalist domination in terms of perennial defi-
ance rather than resistance as a singularity. Perennial defiance (unlike
mere reaction) is state of being derived from a permanent tension be-
tween two energies. As a state of being, or consciousness, perennial defi-
ance stresses the move away from singular reactionary acts of
environmentalism to a perpetual state of environmental resistance. An
understanding of the temporal relationship between environmentalism
and capitalism in terms of perennial defiance is consistent with environ-
mentalism’s quest for parity because it releases environmentalism from
the limitations of a reactionary posture.

This reorganization would displace romantic, deeply meaningful but
doomed gestures such as taking a stand on an individual project (e.g., a
timber harvesting plan that displaces spotted owls) and replace them with
strategic intentions for reform that are grounded in values, needs, and
goals that transcend the capitalist paradigm.'3?

37 Jamis K. Bovcr, EconoMics, THE ENVIRONMENT, AND Our CoMMON WrartH (2013)
(arguing that environmental movements should not only build upon past environmental victories,
such as the creation of the Environmental Protection Agency and the Clean Water Act, but also build
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C. ResisTaNCE

Although resistance is a vital part of navigating between the con-
flicting values of environmentalism and capitalism, the dominant modes
of environmentalism’s resistance within the political dynamic are inhib-
ited because they are bounded by capitalism’s structure. Therefore, those
existing modes of environmental resistance must change; they must be
reinvented. Resistance—whether in the form of environmental protection
laws or market-based ecological strategies——remains rooted in practice
and justifications addressing specific historical contexts or responding to
specific market pressures.

The unification of these environmental resistance practices into a
cohesive concept of resistance, while tactically necessary in certain con-
texts, risks emptying resistance of its very capacity to resist. In other
words, there is a paradox at work here. To maximize its power, environ-
mentalism in its various forms must unify under the singular heading of
“resistance.” However, such unification may allow the opposition force
(i.e., capitalist interests) to label, categorize, and thereby marginalize that
resistance, relegating it once again to a subordinate position within the
existing hegemony. Indeed, defining a norm of “environmental resis-
tance” threatens to subordinate its centripetal activities and initiatives to
a centralized political logic.'3® This type of subordination by definition
would disarm environmental resistance by calcifying its meaning into
one particular denotation that is easy to dismiss precisely because of its
singular focus.

Once the meaning of an environmental resistance is calcified, al
environmental resistances can be categorized along the same parameters
of that singular definition. This process delineates the boundaries by
which environmental resistance can operate, while at the same time
marking out the appropriate responses to said resistance. The most com-
mon example of an “appropriate” response is government regulation. An
easy-to-imagine situation is environmental resistance to the use of certain
pesticides in farming, which may prompt a legislative response. That re-
sponse, however, may be more symbolic than substantive in that it may

upon the victories of the civil rights movement, the voter rights movement, and others that have
helped to empower the people who tend to be on the losing end of environmental problems, the
people who tend to be victimized most).

138 See, e.g., GrorG LUKACS, HISTORY AND CLASS CONSCIOUSNESS: STUDILS IN MARXIST
Diarzicrics 83-222 (Rodney Livingstone trans., Merlin Press, London, 1971) (exposing the internal
limitations and difficulties in using classic Marxist theory to graft the experience of resistance onto
the philosophy of class consciousness). Lukdcs argued that the introduction of resistance into the
contexts of national consciousness, and later class consciousness, energized but also diverted the
capacity to resist by fixing it on objects like nation and class. Id.
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be limited to a partial ban of a particular pesticide while allowing others,
or domestic restriction on the pesticide while allowing its foreign expor-
tation, or it may simply create an “‘acceptable use” limitation that allows
for a certain amount of the pesticide to continue to be emitted into the
environment.

What this classification process creates is an acceptable parameter
within which environmental resistance can exist without significantly de-
stabilizing the overall capitalist scheme. This means that when faced
with a “problem” highlighted by environmental resistance, there is in
place a legislative formula by which to craft a “solution.” These solutions
(e.g., governmental regulation) are embedded within the model of capi-
talist valuation, and as such they provide objective evidence of govern-
ment’s protection of the environment. This objective protection of the
environment, however, will remain incomplete and imperfect, because
although it may “fix” a particular “problem,” it does not address the per-
sistent: substantive issues of environmental deterioration, which stem
from the hierarchy that subordinates environmentalism to capitalism.

This type of calcification renders the current modes of environmen-
tal resistance one-dimensional and easily “resolved” by symbolic legisla-
tion. Moreover, it prevents the constant reinvention -of : resistance
necessary for a perennial defiance of the capitalist modality. Further-
more, any philosophy of environmental resistance must also combat the
pressure of concept-formation, of reducing the practices of resistance to a
single concept amenable to legitimation, appropriation, and symbolic res-
olution by the very modality that it defies. In short, to prevent this col-
lapsing of environmental resistance into a marginalized singularity,
environmentalism must begin to express itself as a totalizing system—
one that can compete with the totalizing effects of capitalism.

As the idea of calcification suggests, there are risks in attempting to
conceptualize with particularity what qualifies as an expression of envi-
ronmental resistance. Awareness of these risks, however, should not
cause us to renounce our responsibility for seeking to understand the ex-
perience of environmental resistance. Theoretically evaluating the domi-
nant forms of the experience of environmental resistance, both its
historical and contemporary manifestations, may lead to a more effective
praxis of environmental engagement. Indeed, philosophical reflection of
the experience of environmental resistance has the potential to open up
new possibilities: for example, new ways of thinking about what envi-
ronmental resistance to climate change can mean, what form(s) environ-
mental resistance to ocean acidification and fisheries depletion can take,
and what objectives environmental resistance to pollution (air, water, and
soil) can achieve. Assessment of the experience of each of these separate
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incidents of environmental resistance not only forces one to consider
whether the resistance was successful, but also challenges one to think
about why the resistance was or was not successful. Additionally, it con-
fronts one with the task of contemplating and articulating how success is
measured. Only by engaging the experience of environmental resistance
on this philosophical fevel can one possibly discover new points of inter-
vention to address environmental deterioration issues that are uncon-
strained by and outside of the capitalist paradigm.

Even so, avoiding the conceptual unification of all environmental
resistances into an Environmental Resistance is not simple. It requires an
approach to conceptuality that permits recognizing consistency without
imposing dogmatic unity. In other words, although it is not productive to
single out one component of environmental resistance as emblematic
(e.g., protest rallies) because of the limitation it places on the idea of
environmental resistance (i.e., environmental resistance only or predomi-
nantly occurs in the form of a protest rally), it is useful to consider what
protest rallies, letters to members of Congress, lobbying efforts, voting
for green candidates, and boycotts of products or industries have in com-
mon in order to form a concept of environmental resistance that tends
toward inclusion in its coherence.

Such flexibility in the “concept of environmental resistance” accom-
modates within it counter-movements to both attempts at conceptual uni-
fications of environmental resistance (i.e., limiting the experience of
environmental resistance to one modality) and empirical dispersion of
several historically discrete incidents of environmental resistance (i.e.,
treating prior environmental resistance incidents as historical artifacts
with no contemporary relevance). This flexibility is necessary because of
the fact that that there is nothing inherent in resistance that renders it
exclusively progressive or exclusively reactive.'? It is precisely because
of this multifaceted complexity of resistance that we must first proceed
from a point of philosophical reflection rather than determinant
judgment.

This approach reorients the goal of understanding environmental re-
sistance away from simply naming it as a thing (a thing that can be over-
come and subjugated by the capitalist paradigm) toward an
understanding of environmentalism’s affirmative capacity to resist—un-
derstood as an ability or energy that links traditional virtues of courage

139 Howarp CAvGit., ON RESISTANCIE A PriosopHy or Dertance: 5 (2013) (describing the
complexity of resistance: “There is never a moment of pure resistance, but always a reciprocal play
of resistances that form clusters or sequences of resistance and counter resistance responding to each
other in surrendering or seizing initiative.”).
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and fortitude, with a readiness to hold one’s ground for however long it
takes to achieve substantive justice.

V1. CoNCLUSION

Environmental protection laws as currently formulated and market-
based environmental strategies as currently advocated will fail to achieve
more than marginal ecological goals. Meaningful environmental protec-
tion will only come from policies divorced from market pressures.. This
Article offers some initial thoughts for trying to understand the link be-
tween resistance, energy, and environmentalism with the goal of actual-
izing environmentalism’s affirmative capacity to resist. This capacity to
resist is.actualized through energy, but not the destructive energy re-
leased by violence. It is an energy forged outside of the capitalist hegem-
ony grounded in a resistance conceived as an empowering nonviolent
interruption of the routine forces of capitalist exploitation. “All resistance
is a rupture with what is.”140 Because capitalism in America is every-
where and always the case, it passes unnoticed unless there is a rupture,
during which capitalism’s laws and principles become open to meaning-
ful resistance and, perhaps, subordination to new structures that assign
new social values. The idea of environmentalism’s affirmative capacity
to resist marks out space to explore the possibility of generating such
ruptures.

140 A1 AN Bapiou, Metapormics 7 (Jason Barker trans., Verso) (2005).
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