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Sturm: Pretrial and Trial Publicity

Judicial Control of Pretrial and Trial
Publicity: A Reexamination of the
Applicable Constitutional Standards

Kathryn Houck Sturm®*

In 1941 Justice Black wrote: “[F]ree speech and fair trials are
two of the most cherished policies of our civilization, and it would
be a trying task to choose between them.”’? Ideally, these con-
stitutionally protected rights should be able to coexist in har-
mony. However, the media interest generated by sensational
cases creates an opportunity for the publication of statements
which may prejudice a defendant’s trial. Therefore, to insure an
impartial forum some restriction on speech is required. But if the
measures taken to safeguard the fairness of a trial entail greater
sacrifice of the freedom to speak than can be jusitfied in the in-
terest of providing an impartial forum, such restriction should be
held unconstitutional.

Striking a balance between two valued yet competing in-
terests is never easy. One must constantly question the necessity
and scope of any restraint. Standards which reflect the permissi-
ble degree of restraint that can be imposed on the constitutionally
protected right to speak have been devised to aid the balancing
process. The traditional formula has been the clear and present
danger standard. Under it, speech will be restricted if it creates a
clear and present danger to the impartiality of the trial. This for-
mula has been criticized for not adequately reflecting the prob-
lems involved in attempting to protect the defendant’s sixth
amendment right to an impartial jury. In its place, some courts
have proposed the use of the reasonable likelihood of harm for-
mula. Application of this formula would restrict speech when it
poses a reasonable likelihood of affecting the fairness of the trial.
Difficulties arise, however, because the reasonable likelihood
standard has not been adopted uniformly to restrict the speech of
all parties concerned with the litigation.

Attorneys are one source from which potentially prejudicial
statements arise. There are basically two methods of restricting

*Member, third year class.
1. Bridges v. California, 314 U.S. 252 (1941).
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their speech: (1) through disciplinary rules, designed and en-
forced by state bar committees; and (2) by court ordered restric-
tions. This article will discuss the history of the formulation of the
disciplinary rules and the recent constitutional attack on them for
their use of the reasonable likelihood formula. California’s ap-
proach in this area will also be defined, and a proposal will be
offered which should protect more adequately attorney’s first
amendment rights.

Defendants and the news media are further sources from
which potentially prejudicial publicity may reach the jury. Some
of the states which have adopted the reasonable likelihood for-
mula apply it to the defendant, whereas others do not. No court
has advocated its adoption with reference to direct restraints on
the news media. The method of controlling prejudicial statements
from these sources has been court ordered restraints. However,
this method has been criticized when applied to the news media.
Reasons for this criticism are many, but alternatives do exist
which, in application, can achieve a reasonable balance between
free speech and fair trials. These criticisms and alternatives will be
discussed below.

It is important to distinguish the factors considered upon
issuance of a court ordered restriction from the altered circum-
stances which arise once a violation of the order has occurred. A
finding of contempt for violation of an order will not automati-
cally be upheld in California. An independent review of the
comments and their prejudicial effect will be made by the appel-
late court. Because a more definitive finding of possible prejudice
can be made, substitution of a stricter standard for the reasonable
likelihood formula may be preferable at this stage. A stricter stan-
dard would operate to balance more fairly the first amendment
right to free speech against the sixth amendment right of the
defendant to an impartial jury. Further, if used judiciously, this
proposed standard would not interfere with the court’s endeavor
to provide an impartial forum.

The use of court ordered restrictions in civil litigation and
bench trials will also be discussed. The reasonable likelihood for-
mula has not extended into these areas as yet, and reasons
against such an extension will be discussed.

Finally, results of a survey of superior court judges con-
ducted in the fall of 1975 in California will be examined to support
many of the proposals made in this article. The survey findings
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give some indication of how California trial courts presently deal
with potentially prejudicial publicity. Unfortunately, they also
show that a degree of uncertainty exists with regard to the ap-
propriate constitutional formula to be used when the interests
served by free speech are balanced against those served by fair
trials. This uncertainty derives from the piecemeal adoption and
application of these standards. Ambiguous areas exist, and some
of them will be discussed in light of the survey responses.

I.  HISTORY OF THE CONFLICT?

Although sensational cases generating great publicity were
not unknown prior to the 1960s,3 it was not until the assassination
of President Kennedy in November, 1963, that the bench, bar and
news media began to take cognizance of the problems involved in
conducting a fair trial in the midst of tremendous publicity. The
Warren Commission recommended in its report of September 24,
1964, that:

[R]epresentatives of the bar, law enforcement
associations, and the news media work to-
gether to establish ethical standards concern-
ing the collection and presentation of informa-
tion to the public so that there will be no inter-
ference with pending criminal investigations,
court proceedings, or the right of individuals
to a fair trial.*

The American Bar Association recognized the need for more
definitive guidelines in the free speech-fair trial area and, in Feb-
ruary of 1968, approved the recommendations of the ABA Advi-
sory Committee on Fair Trial and Free Press, chaired by Justice
Paul Reardon of the Supreme Judicial Council of Massachusetts.
The Reardon Committee made recommendations in four areas.
First, it revised the section of the Canon of Ethics regulating an

2. For a detailed discussion of the history of the free press-fair trial controversy see
Warren & Abell, Free Press-Fair Trial: The “Gag Order,” a California Aberration, 45 S. CaL.
L. Rev. 51 (1972). For more general judicial discussions of the subject see United States
v. Dickinson, 465 F.2d 496, 502-06 (S5th Cir. 1972); Sun Co. v. Superior Court, 29 Cal.
App. 3d 815, 822-25, 105 Cal. Rptr. 873, 878-81 (1973).

3. See, e.g., Report of the Committee on the Operation of the Jury System on the Free
Press-Fair Trial Issue, 45 F.R.D. 391, 394-95 (1968) (listing some notorious criminal pro-
secutions).

4, ABA Projectr oN MinmMuM STANDARDS FOR CRIMINAL JUSTICE, STANDARDS
ReLATING TO FAaIrR TrIAL AND FREE PrEss vii (Approved Draft, 1968) (quoting the War-
ren Commission Report).
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attorney’s public discussion of pending or imminent litigation
and recommended its adoption by state bar associations. Second,
the Committee recommended that judges, judicial employees and
law enforcement officers adopt self-regulatory measures concern-
ing public disclosures. In the absence of such departmental regu-
lation, the Comunittee recommended that court rules be formu-
lated to impose the necessary control. The third committee re-
commendation urged courts to adopt their own rules to control
various phases of criminal proceedings, such as pretrial hearings,
motions for change of venue, waivers of jury trials and conduct
during a trial. Finally, the Committee recommended that courts
hold in contempt anyone who ““disseminates by any means of
public communication an extrajudicial statement relating to the
defendant or to the issues in the case that goes beyond the public
record of the court in the case, that is willfully designed by that
person to affect the outcome of the trial, and that seriously
threatens to have such an effect. . . .” 5

The recommendations of the Reardon Committee have not
totally been approved by subsequent committees. The Special
Committee on Radio, Television and the Administration of Justice
of the Association of the Bar of New York City in its report found
that:

[I]t is a serious question, both of power and of
policy, whether the court in which the case is
to be tried, or any court, should, by rule of
court, by authority of legislative enactment, or
by virtue of some competence supposed to be
inherent in the judicial function, have the
right, vis-d-vis, lawyers, members of the
police force, or representatives of the press, to
proscribe the publication or utterance of mat-
ter deemed prejudicial to the right of the ac-
cused to a fair trial. If such right exists, . . .
then the judges, in this pretrial period, must
have the power to fine and imprison as for
contempt of court all lawyers, members of the
police force and representatives of the press
who violate the orders or rules of proscrip-
tion. The prospect in this pretrial period, of
judges of various criminal courts of high and
low degree sitting as petty tyrants, handing

5. Id. § 4.1(a)(1).
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down sentences of fine and imprisonment for
contempt of court against lawyers, policemen
and reporters and editors, is not attractive.
Such an innovation might well cut prejudicial
publicity to a minimum. But at what a price!®

The news media, too, sharply criticized the Reardon recom-
mendations for their inflexibility and potential abuse. It was
feared that when cases were closed to public scrutiny a valuable
check on the judicial process would be lost.” In response to this
criticism, and in recognition of the problems of enforcing their
recommendations against the news media, the

ABA agreed to seek implementation of only
that section of the Reardon Report dealing with
its own members. It would not push other
sections—those restricting statements law en-
forcement officers might release to the press,
those dealing with closed preliminary hear-
ings, and those providing contempt citations
for reporters wilfully influencing trials. In
turn, the media agreed to exert efforts to bring
about more voluntary codes.8

II. CALIFORNIA’S APPROACH TO LIMITING POTENTIALLY
PREJUDICIAL PUBLICITY

California is the only state in the nation which has not
adopted the American Bar Association’s recommendations con-

cerning regulation of attorneys who make public comments about
a case.? The State Bar of California instead endorsed a joint decla-

ration issued by the bench, bar and news media. This declaration
was the product of twenty months of negotiations between the
State Bar, The Freedom of Information Committee (representing
the state’s working press), and the Committee of the Conference
of California Judges.1® Since the joint declaration is merely a

6. SpeciaL COMMITTEE ON Rapio, TELEVISION AND THE ADMINISTRATION OF JUSTICE
OF THE ASSOCIATION OF THE BAR OF THE C1TY OF NEW YORK, REPORT 39 (1967).

7. A. PickereLL & M. Lirman, THE COURTS AND THE NEws MEDia 67 (1974).

8. Id. at 69.

9. Letter from Russell Twist, Staff Director of the ABA, to the author, July 24, 1975,
on file with Golden Gate University Law Review. By 1975 every state except California had
adopted ABA Disciplinary Rule 7-107 [hereinafter DR 7-107]. Six states have adopted
DR 7-107 with some modifications.

10. A. PickererL & M. LipMaN, supra note 7, at 70-71. These pages additionally con-
tain a detailed review of the negotiations leading up to the issuance of this joint decla-
ration. The portion of the policy statement which most directly affects attorneys reads:
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statement of policy, rather than an actual disciplinary rule, the
State Bar of California can only prevent defiance of the policy by
disciplining an attorney for violation of some other article of the
Business and Professions Code, or some other California rule of
professional conduct.1?

The decision not to adopt the ABA’s disciplinary standards,
which were assimilated into ABA Disciplinary Rule 7-107 (DR
7-107), leaves California courts with primary responsibility for
regulating an attorney’s comments concerning a case. The advan-
tage of this approach is that an attorney’s comments will be re-
stricted only when a need for restraint can be shown. This con-
trasts with disciplinary rules which seek to regulate all comments,
by all attorneys, concerning all cases which they are litigating.
Another advantage is that violation of a court restriction can be
punished promptly. Discipline by state bar associations, on the
other hand, can be imposed only after lengthy investigation and
committee hearings.

A. Protective ORDERS

The device most commonly used by California courts to pre-
serve the impartiality of the proceedings is the issuance of a pro-
tective order.? Such orders are often controversial, as even a

No lawyer should use publicity to promote his version of a -
pending case. The public prosecutor should not take unfair
advantage of his position as an important source of news.
These cautions shall not be construed to limit a lawyer’'s mak-
ing available information to which the public is entitled.
Editors should be cautious about publishing information re-
ceived from lawyers who seek to try their cases in the press.
Id. at 87.

11. CaL. Bus. & Pror. CopE §§ 6068, 6103 (West 1974); CAL. RULES OF PROFESSIONAL
Conpucr § 7-105 (Jan., 1975). None of the preceding code sections or rules are neces-
sarily violated when defiance of the policy statement occurs. However, in some circum-
stances they may be considered a basis for disciplinary action.

12. Another practice of courts, apart from the use of protective orders to limit preju-
dicial publicity, is to close the trial or preliminary hearing to the public. Although
beyond the scope of this article, this practice entails serious constitutional objections.
See, e.g., Dickinson v. United States, 465 F.2d 496 (5th Cir. 1972); State ex rel. Superior
Court v. Sperry, 79 Wash. 2d 69, 483 P.2d 608 (1971).

Clearly, a defendant does have a right to close certain phases of his prosecution
from the public. See CaL. PENAL CopE § 868 (West 1970), which provides that the
magistrate must close the preliminary hearing at the request of a defend=nt. But cf.
Cav. CopE oF Crv. Proc. § 124 (West Supp. 1975), which states that, except for Car.
Crv. CopE § 226m (West Supp. 1975) (regarding adoption proceedings), CAL. Crv. CODE
§ 4306 (West 1972) (relating to marriage licenses) or any other provision of law, the sit-
tings of every court shall be public.
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discussion in Younger v. Smith13 regarding their nomenclature in-
dicates:

Orders of the kind under consideration are
sometimes referred to as ““gag orders” or
“publicity orders.” The first term is pejora-
tive, the latter perhaps too restrictive. We
therefore accept the suggestion of one of the
amici curiae who have filed briefs on this mat-
ter, and refer to such orders as ““protective
orders.” We realize that those who oppose
such orders on principle may find this desig-
nation too benign. At least, however, it cor-
rectly describes their purpose.4

Protective orders are court ordered restrictions designed to
limit prejudicial publicity. They are generally requested by a de-
fendant, but can be issued at the prosecution’s request or on
motion of the court.?> There are no definitive guidelines as to
what a petitioner must show to have a protective order issued.
However, in Younger, a leading decision in this area, the court
ruled that it is sufficient if the petitioner shows that in absence of
the order there exists a reasonable likelihood that the trial will be
prejudiced.’® This showing was deemed sufficient, however,
only in reference to restraints imposed upon attorneys.”

Protective orders typically list the defendant, attorneys, law
enforcement officials and judicial employees as the parties to be
directly restrained. It is generally provided that the order will
remain in force until modification by the court or until completion
of the proceedings.'® The showing required to have the order
modified to either lessen or increase the restrictions will depend
on the nature and facts of the case. However, a protective order is
always subject to modification, even on the court's own
injtiative.1?

13. 30 Cal. App. 3d 138, 106 Cal. Rptr. 225 (1973).

14. Id. at 143 n.1, 106 Cal. Rptr. at 228 n.1.

15. See, e.g., People v. Watson, 46 Cal. 2d 818, 299 P.2d (1956); Hamilton v.
Municipal Court, 270 Cal. App. 2d 797, 76 Cal. Rptr. 168 (1969), wherein the court on
its own initiative issued a protective order.

16. 30 Cal. App. 3d at 159-67, 106 Cal. Rptr. at 239-44 (1973).

17. Id. at 163 n.36, 106 Cal. Rptr. at 242 n.36.

18. Examples of previously issued protective orders can be found in 6A TriAL
ManNAGEMENT DEskBook (1972), reproducing Order re Publicity, People v. Mullin, No.,
50219 (Cal. Super. Ct., Santa Cruz County, Mar., 1973); Order re Publicity, People v.
Corona, No. 17399 (Cal. Super. Ct., Sutter County, April, 1972).

19. 30 Cal. App. 3d at 159, 106 Cal. Rptr. at 239 (1973).
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B. JupICIAL STATEMENTS REGARDING PROTECTIVE ORDERS

Younger is the most recent California case which discussed
and analyzed the issuance of protective orders. Three cases were
consolidated on appeal,?° and the decision in part revolved
around two methods of attacking a protective order. One method
is to petition for a writ of mandate to seek vacation or modifica-
tion of the order. The Busch and Times Mirror petitions sought
such a review. The second avenue involves some risk to the
petitioner, but can be successful. It entails an attack on the order
subsequent to its violation.2! The portion of the decision which
dealt with Younger’s contempt citation discussed such a post vio-
lation review.

Different considerations are obviously involved depending
on which method is utilized. With the former, the threat to be
avoided—prejudice to the trial—is still in the future. This requires
that the protective order be specific in describing the type of
comments which are forbidden, but general enough to control
those comments which may prejudice the trial. The latter method
employs hindsight. Was the protective order justified under the
circumstances? Was the language in the order explicit and
specific? Did the violation threaten the impartiality of the forum?
Depending on the answers to such questions, a contempt citation
may be reversed.

III WHEN RESTRAINT ON SPEECH WILL BE IMPOSED:
RELEVANT FACTORS UPON ISSUANCE OF A
PROTECTIVE ORDER

A. ORDERS RESTRAINING COMMENTS BY ATTORNEYS

The success of an attack on a protective order will vary de-

70. Younger v. Smith, 30 Cal. App. 3d 138, 106 Cal. Rptr. 225 (1973); Times Mirror
Co. v. Superior Court, 30 Cal. App. 3d 138, 106 Cal. Rptr. 225 (1973); Busch v. Superior
Court, 30 Cal. App. 3d 138, 106 Cal. Rptr. 225 (1973).

21. In re Berry, 68 Cal. 2d 137, 436 P.2d 273, 65 Cal. Rptr. 273 (1968). There is lan-
guage in Berry which implies that a collateral attack will only be approved when the
order or injunction is unconstitutional on its face. By this reasoning, if the order is seen
as constitutionally infirm only in its application to the facts, the order will not have
been issued in excess of the court’s jurisdiction and thus the contempt citation cannot
be voided. This follows from the statutory pronouncement that contempt convictions
are not appealable except on jurisdictional grounds. See Car. CopE oF Civ. Proc. §
1222 (West 1972). The Younger court did not emphasize this language from Berry. Be-
cause the protective order issued in the Younger litigation was held not to be totally
void, one must assume that collateral attack remedies will be sustained even if the pro-
tective order is not unconstitutional on its face. See 30 Cal. App. 3d at 151-53, 106 Cal.
Rptr. at 233-35.
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pending on whether the objections are made before or after viola-
tion of the order. An equally important factor, however, is the
status of the party seeking review of the order. This latter consid-
eration is derived from the Younger court’s adoption of a lesser
constitutional standard for determining when an attorney’s
speech can be restricted.

In one of the companion cases to Younger, Joseph Busch, the
prosecuting attorney, sought a writ of mandate against the pro-
tective order issued in People v. Antelo.22 The order in Antelo re-
strained the prosecution, the defense and “all agencies of the
public media” from making public comments about the case.23
Busch attacked the order on the grounds that the lower court: (1)
did not adequately articulate the justification for the order; and (2)
did not apply the clear and present danger standard.2* The court
of appeal reached the conclusion that the clear and present
danger standard was not an appropriate constitutional criterion
for evaluating the validity of protective orders imposed against
attorneys. The court instead adopted the reasonable likelihood
standard.

Both of these formulas have long and colorful histories.?5 The
clear and present danger test has as its basic premise the notion
that speech may -not be restricted unless a clear and present
danger to the impartiality of the proceedings is found. “What
finally emerges from the ‘clear and present danger’ cases is a
working principle that the substantive evil must be exiremely
serious and the degree of imminence extremely high before uiter-

22, People v. Antelo is an unreported trial case referred to in Younger. 30 Cal. App. 3d
at 146, 106 Cal. Rptr. at 230.

23. Id. at 148, 106 Cal."Rptr. at 231-32.

24, Id. at 158, 106 Cal. Rptr. at 238.

25. The “clear and present danger” formula was first announced in Schenck v. U-
nited States, 249 U.S. 47, 50-51 (1919), somewhat diluted in Dennis v. United States, 341
U.S. 494 (1951), transformed into a balancing technique in, e.g., Barenblatt v. United
States, 360 U.S. 109 (1959), but clearly held determinative in Bridges v. California, 314
U.S. 252 (1941); Pennekamp v. Florida, 328 U.S. 331 (1946); Craig v. Harney, 331 U.S.
367 (1947); and Wood v. Georgia, 370 U.S. 375 (1962).

Phraseology similar to the “reasonable likelihood” formula was first rejected in
Bridges v. California, supra at 272-73. Then, a variation of this phrase was suggested by
Justice Frankfurter in his dissenting opinion in In re Sawyer, 360 U.S. 622 (1959): “Even
in the absence of the substantial likelihood that what was said at a public gathering
would reach the judge or jury, conduct of the kind found here cannot be deemed to be
protected by the Constitution.”” Id. at 668. Finally, the “reasonable likelihood" test was
applied in United States v. Tijerina, 412 F.2d 661 (10th Cir. 1969): “The order is based
on a ‘reasonable likelihood' of prejudicial news which would make difficult the im-
paneling of an impartial jury and tend to prevent a fair trial. We believe that reasonable
likelihood suffices.” Id. at 666.
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ances can be punished.””2¢ The reasonable likelihood test requires
a less stringent finding. If the court determines that there is a
reasonable likelihood that without the order the trial may be prej-
udiced, then under this standard the restriction is constitutional.

The clear and present danger formula has been applied by
the United States Supreme Court in the cases of Bridges v.
California,®” Pennekamp v. Florida,?® Craig v. Harney?® and Wood v.
Georgia .30 Each of these cases involved a layman who was cited
for contempt because of his criticism of a trial and the presiding
judge. The Supreme Court reversed each contempt citation, find-
ing that the laymen’s comments had not created a clear and pres-
ent danger to the administration of justice. The Younger court
distinguished these cases from Busch'’s situation on five grounds:
(1) none of the cases involved the application of a protective
order; (2) they dealt with speech which had already occurred; (3)
they primarily dealt with criticism of judges; (4) in all of the cases
the trial had already occurred or was not heard by a jury; and (5)
the cases did not arise in the context of an individual being on
trial.3?

The Younger court believed the reasonable likelihood test had
greater relevancy when judging the validity of a protective order
issued against attorneys. The court stated that a judge can, realis-
tically, only be asked to determine whether there exists a reason-
able likelihood of prejudicial publicity which might affect the
case. The court believed a greater finding of prejudice would be
difficult in light of the fact that protective orders cannot quote the
speech to be restricted and the danger to be avoided is, at best, an
uncertain future possibility.

We have already pictured the typical situation
in which a trial judge must decide whether or
not to issue a protective order. To ask him to
determine the need for such an order by a
finding that the situation presents a clear and
present danger to the administration of jus-
tice, is simply to require him to palm off
guesswork as finding. It would put a pre-

26. Bridges v. California, 314 U.S. 252, 263 (1941).
27. 314 U.S. 252 (1941).

28. 328 U.S. 331 (1946).

29. 331 U.S. 367 (1947).

30. 370 U.S. 375 (1962).

31. 30 Cal. App. 3d at 161-62, 106 Cal. Rptr. at 241.
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mium on hypocritical adherence to an abstract
formula. . .

. . .A “reasonable likelihood” test, on
the other hand, permits the court to consider
openly and frankly the many future variants
which collectively may amount to a reasona-
ble likelihood but, by their very contingent na-
ture, can never amount to a clear and present
danger—unless, of course, the meaning of
that term is to be so diluted as to make it indis-
tinguishable from its rival criterion.32

The Younger court thus held that the evidence before the
issuing judge in People v. Antelo was sufficient for him to have
found a reasonable likelihood of prejudice to the trial if speech
was not restricted. Therefore, they refused to vacate the order as
applied to Busch.

B. ORDERs RESTRAINING THE NEwWs MEDIA

The same protective order that was issued in Antelo was held
unconstitutional as applied to the Times Mirror of Los Angeles.
The Times Mirror petition is the other companion case to Younger
and, like Busch, the newspaper had sought a writ of mandate
against the protective order. Although the order was based on the
finding that there existed a reasonable likelihood of prejudice
without a court ordered restraint, the court believed that this
standard was not adequate to protect the freedom of the press.

The Younger court found that neither Antelo, as the real party
in interest and movant in the respondent court, nor the court
itself, carried the “heavy burden of showing justification for the
imposition” of a prior restraint in the case.33 The court compared
the Antelo case to Sheppard v. Maxwell,3* a Supreme Court case in
which the defendant’s conviction for murder was reversed and
remanded because tremendous amounts of unrestrained prejudi-
cial publicity had denied him due process. Compared with
Sheppard, the Younger court found that the Antelo case did not
create the same amount of news coverage, the tone of the cover-
age was much less hostile, and the case was not of nationwide
interest. The United States Supreme Court believed less drastic

32. Id. at 163-64, 106 Cal. Rptr. at 242.

33. Id. at 153, 106 Cal. Rptr. at 235, citing New York Times Co. v. United States, 403
U.S. 713, 714 (1971).
34. 384 U.S. 333 (1966).
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measures than the imposition of sanctions against the press could
guarantee Sheppard a fair trial.35 Therefore, upon comparison,
the Younger court found the direct restraint against the press in
Antelo unjustified.3¢

The Younger court did not specifically apply the clear and
present danger formula to the constitutionality of the restraint
imposed upon the news media. The court did comment, how-
ever, that:

[Ilt should be obvious that nothing we say
here with respect to the appropriate criteria
for protective orders against prosecutors and
others involved in the criminal trial, should
ever be read as being in the least relevant if
and when a court one day should decide that
orders directed to the press are sometimes
proper.37

The clear and present danger formula is applied in all situations
where first amendment freedoms are concerned, except those
areas defined by the Younger court as confined by the reasonable
likelihood standard. Therefore, this formula should be used if and
when the news media are ever directly restrained by the order.

C. ORDERS RESTRAINING THE DEFENDANT’'S COMMENTS

The Younger court, in dictum, refused to extend the reasona-
ble likelihood standard to encompass comments by a defendant.

Quite conceivably a different standard might

be applicable to the defendant himself. In-

deed, Hamilton v. Municipal Court did involve

the impact of a protective order on the

defendant. If it be thought that Hamilton did

actually hold that a clear and present danger

test was appropriate, it should be remem-

bered that there the contemner was not an

officer of the court, but an unwilling party.38
Nevertheless, inclusion of the defendant under the reasona-
ble likelihood standard when fashioning the protective order
would have many advantages. First, the same degree of first
amendment protection could be given to the defendant, attor-

35. Id. at 361-63.

36. 30 Cal. App. 3d at 154, 106 Cal. Rptr. at 235-36.
37. Id. at 163 n.36, 106 Cal. Rptr. at 242 n.36.

38. Id. (citation omitted).
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neys, judicial employees and law enforcement officers alike. Sec-
ond, for practical reasons it is easier to issue only one order which
can then be distributed to the parties directly restrained. Inclusion
of the defendant under the reasonable likelihood standard ena-
bles the order to recite simply that the court finds a reasonable
likelihood of prejudice absent the order. The court would not
have to distinguish a higher “clear and present” danger of the
same threat from the defendant. Finally, inclusion of the defend-
ant within the lesser standard would not be unjustified. He or she
is a party to the litigation and would have adequate knowledge of
the order and its purpose, which is to protect the interests of the
defendant and provide an impartial forum.

Inclusion of the defendant under the reasonable likelihood
standard when fashioning a protective order thus appears jus-
tified under the circumstances. The hesitation of the Younger court
to do so stems from the fact that the reasonable likelihood stan-
dard would also apply when determining whether violation of
the order by the defendant should subject him to contempt. In
light of this fact, it is proposed that a stricter constitutional stan-
dard be applied at the contempt stage of the proceedings.

IV. WHEN RESTRAINT ON SPEECH WILL BE IMPOSED: RE-
LEVANT FACTORS SUBSEQUENT TO A VIOLATION OF
A PROTECTIVE ORDER

Both the Busch and the Times Mirror petitions sought review
of the protective order prior to its violation. In reviewing
Younger’s contempt citation, the court of appeal faced a different
problem. Should the comments made by Evelle Younger, in viola-
tion of the protective order, be punished by contempt? Younger,
then the District Attorney of Los Angeles County, released to the
news media a list of the witnesses at the preliminary hearing of
People v. Senff3® and a one sentence description of their testimony.
This violated the protective order which had prohibited all attor-
neys connected with the case from making any statements out-
side of court as to the nature, substance, or effect of any tes-
timony that had been given.4® The respondent court found the
statements “sterile,” but held Younger in contempt for seeking a
confrontation with the court, for engaging in civil disobedience,

39. People . Senff is an unreported trial case referred to in Younger. Id. at 144, 106
Cal. Rptr. at 228.
40. Id. at 150, 106 Cal. Rptr. at 233.
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and for his “flamboyant” conduct in holding a press conference to
violate the protective order.4?

Nevertheless, the court of appeal found the protective order
overbroad and violative of Younger’s first amendment rights. The
Younger court believed that a court ordered restriction on the free-
dom to speak is necessarily limited by its justification:

When the court correctly determines that a
particular utterance has no tendency to pre-
judice a pending criminal prosecution, but
nevertheless punishes the utterer because he
is in literal or technical violation of an order
designed to curb potentially prejudicial pre-
trial publicity, the court inferentially admits
that the order covers more ground than the
First Amendment allows—that it is over-
broad.4?

The justification of the original order stemmed from a finding
that: there existed a reasonable threat of prejudice to the trial if
speech was not controlled. By finding Younger’s comments non-
prejudicial, conceptually, the protective order was not called into
operation. Until speech is found to create a reasonable likelihood
of prejudice, it cannot be proscribed. A protective order which
seeks to restrict anything less than a reasonable likelihood of pre-
judice is overbroad. Overbroad orders are generally considered
totally void because of the chilling effect they have on freedom of
speech.*® However, when an order contains both valid and in-
valid restrictions on free speech, the doctrine of severance can
uphold the valid portions without totally invalidating the order.44
Therefore, the Younger court found the order to be valid, but held
the overbroad portions unconstitutional as an unjustified re-
straint on the freedom to speak.

41. Id. at 145-46, 106 Cal. Rptr. at 229-30.

42, Id. at 150, 106 Cal. Rptr. at 233.

43. Id. at 165, 106 Cal. Rptr. at 243, citing Dombrowski v. Pfister, 380 U.S. 479, 491
(1965).

44. In re Berry, 68 Cal. 2d 137, 156-57, 436 P.2d 273, 286, 65 Cal. Rptr. 273, 286
(1968), acknowledged the applicability of the doctrine of severability to court orders,
but found the order therein non-severable. The Berry court likewise rejected the doc-
trine of construction. Younger suggests the application of the doctrine of construction
when an order is capable of two meanings and only one of them is constitutional. 30
Cal. App. 3d at 165, 106 Cal. Rptr. at 243. In the context of protective orders, both
doctrines may be applicable to achieve the desired purpose of upholding the valid por-
tions of the order.
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The theory upon which Younger’s contempt citation was re-
versed requires an examination of the jurisdiction of the issuing
court. California Code of Civil Procedure section 1222 states that
judgments of contempt are final and conclusive.4® The courts
have therefore held that such judgments are appealable only on
jurisdictional grounds.4¢ This typically means that the order upon
which the citation rests must be declared to have been issued in
excess of the court’s jurisdiction. Jurisdiction has been defined
broadly, however, to include more than mere subject matter or
personal jurisdiction: the concept of “jurisdiction” inherently in-
volves a court’s power to act—"“whether that power be defined by
constitutional provision, express statutory declaration, or rules
developed by the courts and followed under the doctrine of stare
decisis . . . .47 In the context of protective orders, the issuing
court only has power to restrain those statements which create a
reasonable likelihood of prejudice to a trial. Because Younger’s
order was based on such a finding, it was issued within the
court’s jurisdiction. But the punishment of Younger under that
order was beyond the scope of the issuing court’s purpose in
imposing the restraint. Thus the contempt conviction was exer-
cised beyond the court’s jurisdiction.

V. HOW MUCH OF A RESTRAINT SHOULD BE IMPOSED?

The preceding analysis applied the reasonable likelihood
standard both as a justification for the issuance of the protective
order and as the measure of prejudice needed before a violator is
held in contempt. But is the second phase of its application jus-
tified? The Younger court at times appeared to distinguish the
different considerations inherent in a pre-violation versus a
post-violation examination of a protective order. “We are not
concerned with the question of what criterion to apply to past
utterances, where we know their content and the circumstances
under which they were made. We are faced with a prior restraint,
which can only define and describe the speech it prohibits. It

45. Car. Cope oF Crv. Proc. § 1222 (West 1972). Section 1222 reads: “The judgment
and orders of the court or judge, made in cases of contempt, are final and conclusive.”

46. See, e.g., In re Donovan, 96 Cal. App. 2d 693, 698-99, 216 P.2d 123, 127 (1950)
(dictum); Otis v. Superior Court, 148 Cal. 129, 130, 82 P. 853, 853-54 (1905); Huerstal v.
Muir, 62 Cal. 479, 481 (1880).

47. In re Berry, 68 Cal. 2d 137, 147, 436 P.2d 273, 280, 65 Cal. Rptr. 273, 280 (1968),
quoting Abelleira v. District Court of Appeal, 17 Cal. 2d 280, 291, 109 P.2d 942, 948
(1941).
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cannot quote it.”48 Presumably, the Younger court would apply a
more exacting review of the comment and its affect on the trial
before holding the utterer in contempt.

This two-step approach reflects the fact that the task of de-
signing a protective order to cover uncertain future contingencies
is distinguishable from an examination of a comment to deter-
mine if it tended to prejudice the trial. In the former task, the
reasonable likelihood standard acknowledges the uncertainty of
future occurrences; in the latter, a more specific showing of prej-
udice, possible prejudice, or nonprejudice can be made. Because
speech should never be restrained unless justified to achieve an
equitable goal, it can be posited that upon reviewing a contempt
citation a different standard should be applied.

A justifiable criticism of the reasonable likelihood standard is
that it is unnecessarily vague when applied at the contempt stage
of the proceedings. Its application by state bar committees before
discipline of an attorney ensues has likewise been criticized. The
reasonable likelihood standard has been held not to adequately
protect first amendment rights in Chicago Council of Lawyers v.
Bauer.*® This case involved a suit by concerned attorneys to have
the ABA’s DR 7-107 and the local court rule 1.07 declared an
unconstitutional restraint on their first amendment rights. The
Court of Appeals for the Seventh Circuit held the rules uncon-
stitutional, overbroad and vague. The disciplinary rule employed
the “reasonable likelihood” of interference with a fair trial stan-
dard in determining whether there was a violation of the rules,
and thus, whether an attorney should be disciplined by the bar.
The Chicago Council court held this standard did not fully and
adequately protect the first amendment rights of the attorneys
involved: “Only those comments that pose a ‘serious and immi-
nent threat’ of interference with the fair administration of justice
can be constitutionally proscribed.”50

The court of appeals in Chicago Council felt this standard, as
formulated in Chase v. Robson>! and reaffirmed in In re Oliver,>?
was more specific than the reasonable likelihood standard in stat-
ing when an attorney could or could not talk to the press. Fur-

48. 30 Cal. App. 3d at 159, 106 Cal. Rptr. at 239.

49. 522 F.2d 242, 249 (7th Cir. 1975), rev’g 371 F. Supp. 689 (N.D. IIl. 1974).
50. 522 F.2d at 249.

51. Chase v. Robson, 435 F.2d 1059 (7th Cir. 1970).

52. In re Oliver, 452 F.2d 111 (7th Cir. 1971).
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thermore, this standard was seen to balance more fairly the right
of the defendant to a fair trial against the first amendment right of
attorneys to speak. Because attorneys are a crucial source of in-
formation and opinion, it was felt that their comments, expressed
when the public is most interested in the litigation, would act as a
valuable check on the judicial process.>?

Disciplinary rules are, of course, sufficiently different from
protective orders so that the same analysis may not be applicable.
Disciplinary rules seek to limit prejudicial publicity in all criminal
cases. Protective orders are issued only when a reasonable likeli-
hood of prejudicial publicity affecting a case is shown. Addition-
ally, disciplinary rules are not modifiable and thus their restraint
is more demanding and permanent. Issuance of a protective order
puts all parties sought to be restrained on strict notice as to what
type of comments are circumscribed. In comparison, discipline
under DR 7-107 results only when a violation of the restraint is
brought to the attention of the state bar committee. Thus, a pro-
tective order is less frequently imposed and is more specific as to
what type of comment is circumscribed. Further, it can be mod-
ified or vacated upon an appropriate showing by a petitioner.

Both methods of restraint, however, do limit first amend-
ment freedoms. Although disciplinary rules can be enforced in
reference to all criminal cases, the deterrence of “discipline” may,
in many instances, be less of a real threat to physical and/or finan-
cial freedom than the issuance of a contempt citation. Punishing
one for making a comment which has a “reasonable likelihood” of
affecting the fairness of a trial may, theoretically, impose restraint
even when the comment does not, in fact, threaten the impartial-
ity of the proceedings. Therefore, not only would this standard
deter permissible comment, it would also punish the speakers for
their nonprejudicial statements. Adopting the serious and immi-
nent threat formula would give greater protection to first
amendment freedoms without substantially affecting the
defendant’s right to a fair trial. A protective order could thus be
issued upon a showing that without such restraint, there exists a
reasonable likelihood of prejudicial publicity. Upon a violation of
the order, however, the speaker would be held in contempt only
when the statement poses a serious and imminent threat to the
impartiality of the proceedings.

53. Chicago Council of Lawyers v. Bauer, 522 F.2d 242, 250 (7th Cir. 1975).
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VI. APPELLATE REVIEW OF PROTECTIVE ORDERS

Substitution of the serious and imminent threat formula at
the review level would not seem to be precluded under an
analysis of a series of California cases which have defined the
collateral and appellate procedures for attacking a protective
order. Unlike the practice in many states,5* California has two
alternative methods by which a challenge to the validity of a court
order can be made. Both methods challenge the order on the
ground that it was issued without or in excess of jurisdiction. The
first method entails compliance with the order until a judicial
declaration regarding its jurisdictional validity can be made.s
However, if the petitioner concludes that the exigencies of the
situation or the magnitude of the rights involved render im-
mediate action worth the cost of peril, he may follow the alterna-
tive course—disobey the order and raise his jurisdictional conten-
tions when an attempt is made to punish him for such
disobedience.5¢ Then, as stated in In re Berry:5?

If he has correctly assessed his legal position,
and it is therefore finally determined that the
order was issued without or in excess of juris-
diction, his violation of such void order consti-
tutes no punishable wrong.58

The first method, which entails challenging the order prior to
violation, requires the application of the reasonable likelihood
standard. The petitioner would argue that there does not exist a
reasonable likelihood that the trial may be prejudiced by dissemi-
nation of his or her extrajudicial statements to the public. If the
latter course is followed and the order is challenged on jurisdic-
tional grounds subsequent to its violation, the challenge will fail if
the trial court’s order is found to be properly based on a finding
that, without such restriction, there exists a reasonable likelihood

54. See, e.g., Walker v. City of Birmingham, 388 U.S. 307 (1967). In Walker, the
United States Supreme Court approved of Alabama’s practice of refusing to hear argu-
ments concerning the constitutionality of a court order subsequent to its violation when
there were no prior attempts to modify or vacate the order.

55. In re Berry, 68 Cal. 2d 137, 148, 436 P.2d 273, 281, 65 Cal. Rptr. 273, 281 (1968),
citing Mason v. United States Fidelity & Guar. Co., 60 Cal. App. 2d 587, 590-91, 141
P.2d 475, 477-78 (1943).

56. In re Berry, 68 Cal. 2d 137, 148-49, 436 P.2d 273, 281, 65 Cal. Rptr. 273, 281
(1968).

57. 68 Cal. 2d 137, 436 P.2d 273, 65 Cal. Rptr. 273 (1968).

58. Id. at 149, 436 P.2d at 281, 65 Cal. Rptr. at 281, citing Kreling v. Superior Court,
18 Cal. 2d 884, 118 P.2d 470 (1941) (citations omitted).
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that the trial will be prejudiced, for such a finding by a trial court
is what confers jurisdiction.

However, if it is posited that the order seeks to restrain only
those comments creating a serious and imminent threat to the
impartiality of the proceedings, a restraint on less prejudicial
statements would be overbroad. Applying the doctrine of severa-
bility, the order would be valid when it restrains comments which
create a serious and imminent threat to the fairness of the trial,
but invalid if it attempts to restrain less prejudicial statements.
This analysis involves some alteration of the court’s original juris-
diction, but in light of the importance of barring speech only
when it materially interferes with fair trials, the practice may re-
sult in greater justice.

Substitution of the serious and imminent standard would
require an independent examination of the facts on review. This
practice has been approved by California courts when first
amendment rights are involved.5® Furthermore, the question of
whether free speech has been impaired and whether such im-
pairment is permissible is one of law, not of fact.¢ If the facts of
the case are not disputed, the reviewing court can determine for
itself how extensive the reach of the order should be. If they find
that the order controls permissible comment, the overbroad ap-
plication of the order can be reversed.

The advantages of applying the serious and imminent threat
standard upon review of a contempt citation are considerable.
When a court issues a protective order, it must determine the area
of comment which may have an unfavorable effect on the fairness
of the trial. This is a speculative determination, for neither the
form of the statement nor the amount of actual prejudice it will
create is known at the time the order is issued. Once statements
are made, however, the reviewing court can make a more accu-
rate estimate of the comment’s prejudicial effect. Restricting
statements which seriously and imminently threaten the process
of a trial comes closer than the reasonable likelihood test in
achieving the ultimate objective of a protective order. The stricter
standard provides another advantage in that upon violation all
contemnors would be given a higher degree of first amendment

59. Los Angeles Teachers Union v. Los Angeles City Bd. of Educ., 71 Cal. 2d 551,
557, 455 P.2d 827, 831, 78 Cal. Rptr. 723, 727 (1969), citing Zeitlin v. Arnebergh, 59 Cal.
2d 901, 909, 383 P.2d 152, 157, 31 Cal. Rptr. 800, 805 (1963).

60. Los Angeles Teachers Union v. Los Angeles City Bd. of Educ., 71 Cal. 2d 551,
556, 455 P.2d 827, 830, 78 Cal. Rptr. 723, 726 (1969).
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constitutional protection. Because the serious and imminent
standard was originally derived from the clear and present
danger formula,®! its application would give the same degree of
first amendment protection to all contemnors. The formula could
thus be applied to attorneys, defendants, law enforcement agents
and the news media alike. This would add clarity and establish a
standard precedent for lower courts to follow.

Substitution of the seriotis and imminent threat standard at
the appellate level would not totally avoid the guesswork inher-
ent in a determination of the likely prejudice a comment, in viola-
tion of a protective order, has on a trial. It is important to re-
member that the purpose of a protective order is to preserve the
impartiality of the jury’s deliberations. Strict and accurate post
publication accountability can only be achieved by polling the
jurors to see if they have heard or read the comments which are
alleged to be potentially prejudicial.

This practice was suggested by Judge Finley in his concurring
opinion in State ex rel Superior Court v. Sperry .62 It was his opinion
that until knowledge of the prejudicial comment is disseminated
to the jury, the potential evil is based upon mere suspicion,
speculation and conjecture. The practice of polling jurors, how-
ever, would avoid the problems of prior restraint and would not
require the use of any of the proposed constitutional ““tests.”63

Judge Finley’s proposal may not meet with much success in
California. Polling the jurors could become a time consuming
process depending on how many extrajudicial comments are
made. It would also tend to interfere with the secrecy of jury
deliberations and at some point may involve harassment. Fur-
thermore, it has been said that it is a tactic which rests solely in
the trial court’s discretion$* and apparently cannot be mandated.
Therefore, substitution of the serious and imminent threat stan-
dard at the appellate level would appear to be the best approach
to achieve a fair but workable balance between the freedom to
speak and the defendant’s right to a fair trial.

61. Bridges v. California, 314 U.S. 252, 263 (1941).

62. 79 Wash. 2d 69, 101-03, 483 P.2d 608, 625-27 (1971).

63. Id. at 103, 483 P.2d at 627.

64. People v. Lambright, 61 Cal. 2d 482, 486, 393 P.2d 409, 412, 39 Cal. Rptr. 209, 212
(1964).

120

http://digitalcommons.law.ggu.edu/ggulrev/vole/iss1/4

20



Sturm: Pretrial and Trial Publicity

1975] PRETRIAL AND TRIAL PUBLICITY

VII. ARE PROTECTIVE ORDERS AN UNCONSTITUTIONAL
RESTRAINT ON THE NEWS MEDIA?

Protective orders issued against the news media can be clas-
sified into two categories. First are those which indirectly restrain
the news media by putting restrictions on defendants, lawyers,
law enforcement officers and other news sources. The other form
seeks to directly restrain the media by extending the language of
the protective order to include members of the press. This latter
form of restraint has been attacked as an unconstitutional prior
restraint on first amendment rights.

This constitutional objection to protective orders was utilized
by the lawyers in Chicago Council of Lawyers v. Bauer in their attack
on the disciplinary rules.5 They argued that DR 7-107 and the
local court rule 1.07 acted as an unconstitutional prior restraint on
their first amendment rights. On appeal, this objection met with
partial success. As the Court of Appeals for the Seventh Circuit
noted, a restriction deemed a prior restraint may not be per se
unconstitutional, but it comes before the court with a “heavy
presumption” against its constitutional validity. %5

Although protective orders and disciplinary rules differ in
that the former is a court ordered restriction fashioned to meet the
needs in a particular case, both can be enforced by use of the
court’s contempt power when, as in the Seventh Circuit, the dis-
ciplinary rules are deemed incorporated into the local court rules.
Because “‘punishment by contempt is an important attribute of a
‘prior restraint’ that distinguishes it from a criminal statute that
forbids a certain type of expression,” 57 the court of appeals found
the rules contained some aspects of a prior restraint. The court
also found, however, that the rules differed from a prior restraint
in that they could be challenged in a collateral proceeding.%8 Be-
cause a prompt judicial determination on the question of the con-

65. 522 F.2d 242, 248-49 (7th Cir. 1975).

66. Id. at 248, citing Organization for a Better Austin v. Keefe, 402 U.S. 415, 419
(1971).

67. 522 F.2d at 248.

68. Id. Prior restraints were also discussed in Kingsley Books, Inc. v. Brown, Corp.
Counsel, 354 U.S. 436 (1957), and Walker v. City of Birmingham, 388 U.S. 307 (1967).
In Kingsley, an injunction was upheld which restricted further distribution of material
allegedly obscene. The injunction was based on a statute which provided a prompt ju-
dicial determination during its restraint. Although the injunction could be enforced by
contempt, the prompt hearing on the issue of obscenity, the requirement of adequate
notice, and the availability of adversary proceedings operated to distinguish it from a
prior restraint.
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stitutionality of the rules could be maintained, they chose not to
classify them as prior restraints. The court did feel, however, that
because the rules contained some of the inherent features of a
prior restraint, they were to be examined with close scrutiny.®

Violations of protective orders are also punished by con-
tempt, but in California a writ of mandate can be brought against
an order or its constitutional validity may be argued subsequent
to its violation. Even though the reasoning in Chicago Council
suggests that protective orders, because they can be challenged,
may not be “prior restraints” per se, the right to challenge an
order may not be sufficient to absolve all aspects of its restraint.
Challenges, no matter how promptly heard, take time. Prior to
the determination of its constitutionality, an order may unneces-
sarily restrict free discussion of the case. This restriction is opera-
tive when the public is most interested in the proceedings. For
these reasons, protective orders issued directly against the press
should be closely scrutinized to strictly determine their necessity.

VIII. PROTECTIVE ORDERS AND THEIR APPLICATION TO
THE NEWS MEDIA IN CALIFORNIA

In two recent California cases in which there was a direct
restraint on the press, the protective order issued in each was
held unconstitutional.”® This does not necessarily mean that a
direct restraint upon the news media will always be held uncon-
stitutional, but it does emphasize the hesitancy of courts to sus-
tain protective orders which seek to directly restrain the press.”

An even lesser showing of available collateral attack proceedings was sustained in
Walker. The contemnors were stopped from making their court objections to the injunc-
tion once they had violated it. The Court felt that their opportunity to have appealed
the injunction before its violation provided a sufficient remedy to contest it and thus
the contemnor’s prior restraint arguments were rejected.

69. 522 F.2d at 248-49.

70. Sun Co. v. Superior Court, 29 Cal. App. 3d 815, 105 Cal. Rptr. 873 (1973);
Younger v. Smith, 30 Cal. App. 3d 138, 106 Cal. Rptr. 225 (1973).

71. On November 21, 1975, Justice Blackmun ruled that the press could be judicially
restrained from publishing prior to a trial any confession or statement against interest
that the defendant has made, and certain other facts that “‘are highly prejudicial as, for
example, facts assoclated with the accused’s criminal record.” N.Y. Times, Nov. 22,
1975, at 1, col. 4.

Portions of the order, which was issued in a criminal prosecution against Erwin
Simants in Omaha, Nebraska, were stayed, including the order’s wholesale adoption of
the Nebraska voluntary “bar-press guidelines.” However, Justice Blackmun. stated that
the state court was “free forthwith to reimpose particular provisions included in the
guidelines” if they were deemed “‘pertinent” to the facts of the case and if they were
specific. Id. at 30, col. 2. Justice Blackmun reviewed the petition for a stay of the order
in his capacity as the Circuit Justice for the Eighth Circuit.
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The Supreme Court language that is generally quoted when
protective orders are sought to be imposed upon the press is
taken from Branzburg v. Hayes.?? Although the case concerned the
constitutionality of forcing newsmen to reveal their sources in
grand jury investigations, the following dictum from the case
implies that direct restraints on newsmen are constitutional:

Newsmen have no constitutional right of ac-
cess to the scenes of crime or disaster when
the general public is excluded, and they may
be prohibited from attending or publishing in-
formation about trials if such restrictions are
necessary to ensure a defendant a fair trial be-
fore an impartial tribunal.”?

The Court then cited Sheppard v. Maxwell,” but, as pointed out by
Younger,” Sheppard did not recommend the use of protective or-
ders to directly restrain the press.

In a recent opinion, the United States Supreme Court held
that the first and fourteenth amendments preclude a state from
imposing any sanctions on the accurate publication of truthful
information contained in official court records open to the
public.”¢ This finding militates against a portion of the dictum
from Branzburg, but whether a direct restraint on the news media
is constitutional under some circumstances remains to be
decided.?”

A. ProcCeEDURAL CONCERNS WHEN INDIRECTLY RESTRAINING THE
News Mepia

Hopefully, the Branzburg decision will not be used as a justifi-
cation for further issuance of protective orders against the press.
Because members of the news media are not direct participants in
the trial, the problems of notice and hearing prior to issuance of
an order raise important constitutional questions. Concern re-
garding the absence of these procedural formalities is not new.78

72. 408 U.S. 665 (1972).
73. Id. at 684-85.
74. 384 U.S. 333 (1966).
75. 30 Cal. App. 3d at 155-56 n.25, 106 Cal. Rptr. at 237 n.25 (1973).
76. Cox Broadcasting Corp. v. Cohn, 420 U.S. 469 (1975).
77. See discussion at note 71 supra.
78. See, e.g., In re Berry, 68 Cal. 2d 137, 436 P.2d 273, 65 Cal. Rptr. 273 (1968). The
Berry court commented:
We note in passing our grave doubts as to the jurisdictional
validity of an injunctive order directed to persons other than
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Yet technically, the presence of members of the press at a pre-
liminary hearing to discuss the need and scope of the court order
may not be mandatory prior to enforcement of the protective
order against them under the following rationale.

People v. Saffell’”® held that under certain circumstances one
who is not a party to an action and who has never formally been
served with a restraining order may, nevertheless, be held in
contempt of court. “One who, with knowledge of the order or
injunction, does some act forbidden by it, and who comes within
one of the classes of persons already mentioned [i.e., a party to
the litigation and his aiders and abettors] who are subject to the
order or injunction, is guilty of contempt.”’8¢ Under the court’s
reasoning it could be argued that if a member of the news media
disseminated an extrajudicial comment of a party subject to a
protective order, thereby becoming their “aider and abettor,” and
if they had knowledge of the order, the representative of the
news media could be held in contempt of the order.

The prospect of members of the news media being held in
contempt of a protective order under this rationale is frightening.
The indirect restraint on the press is transformed into direct con-
trol of the news media by the courts. Neither this approach, nor
the direct restraint of the news media by a protective order,
should be sanctioned. Public interest in all phases of criminal
litigation demands responsible press reporting. This is not to say
that the news media can willfully interfere with the fairness of the
trial. If such intentional interference is found, the weight of judi-
cial authority holds that members of the news media may be held
in contempt for obstruction of the judicial process.8?

the parties, their representatives and persons in active con-
cert or participation with them.

ld. at 156 n.14, 436 P.2d at 286 n.14, 65 Cal. Rptr. at 286 n.14. See also Younger v.
Smith, 30 Cal. App. 3d 138, 106 Cal. Rptr. 225 (1973). Younger states:

[Tlhe problem of notice and an opportunity to be heard, pre-
sents obvious difficulties when a court purports to restrain
media who are not parties to a proceeding or represented in
any way, directly or vicariously.

Id. at 148 n.16, 106 Cal. Rptr. at 231 n.16 (citation omitted).

79. 74 Cal. App. 2d 967, 168 P.2d 497 (1946).

80. Id. at 979, 168 P.2d at 505.

81. See authorities cited at notes 27-29 supra. Although “obstruction of justice” is not
an enumerated offense under CarL. Cope oF Civ. Proc. § 1209 (West 1972), or CaL.
PenaL Cope § 166 (West 1970), it has been held that the ““courts of the state have in-
herent power to punish for contempt whether of a direct or constructive nature and the
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B. INDIRECT RESTRAINTS ON THE NEWS MEDIA AND THE SCOPE OF
Pro1eECTION FROM EVvIDENCE CODE SECTION 1070

A recent California case dealing with the substantial effect an
indirect restraint on the news media may have was Rosato v.
Superior Court.82 This case concerned the degree of protection
Evidence Code section 1070 had on the press members’ condi-
tional right not to reveal their sources. Following the indictment
of various city officials, the trial court, pursuant to Penal Code
section 938.1(b), ordered that the grand jury transcript be sealed
until completion of the defendant’s trial. The court also issued a
protective order prohibiting any attorney, judicial officer or em-
ployee, or any public official from releasing or authorizing the
release of any documents, exhibits, or evidence concerning the
case.83

In violation of the protective order, a news article appeared in
a McClatchy Newspapers’ publication, the Fresno Bee, quoting
extensively from the grand jury transcript. The decision to pub-
lish the article was made only after a change of venue was granted
to two of the defendants. The court of appeal held that the trial
court’s examination of the authors of the story, the managing
editor and the city editor, was appropriate in determining who,
among those directly restrained by the protective order, violated
it. The authority for such hearing stemmed from the trial court’s
obligation to assure the defendants a fair trial, to protect the in-
tegrity of the judicial process, to assure the proper administration
of justice, and to perfect the record pertaining to an issue likely to
arise on appeal.

At the hearing, the newspersons refused to answer a series of
questions designed to identify the source of the transcript leak.
They were held in contempt by the lower court. On petition for
writ of review, the court of appeal affirmed in part and reversed

legislature cannot infringe en that power.” Bridges v. Superior Court, 14 Cal. 2d 464,
484, 94 P.2d 983, 993 (1939), rev'd on other grounds, 314 U.S. 252 (1941). See also In re
McKinney, 70 Cal. 2d 8, 447 P.2d 972, 73 Cal. Rptr. 580 (1968); In re Shortridge, 99 Cal.
526, 33 P. 227 (1893).

Furthermore, the provision in CaL. Copk ofF Civ. Proc. § 1209 (West 1972) requir-
ing that the contempt be in the presence of the court has been held to be an uncon-
stitutional infringement of the court's power. Bridges v. Superior Court, supra at
479-84, 94 P.2d at 990-93. Therefore, although subsection 8 of section 1209 and subsec-
tion 5 of section 166 could be construed to mean “obstruction of justice,” case authority
does not require such construction to uphold a contempt citation for obstructing justice.

82. 51 Cal. App. 3d 190, 124 Cal. Rptr. 427 (1975).
83. Id. at 200-01, 124 Cal. Rptr. at 433-34.
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in part. The court held that the otherwise absolute protection
given by Evidence Code section 1070 did not extend to questions
eliciting information about criminal activity the newspersons may
have engaged in or observed.8 They further held that the provi-
sion did not shield the newspersons from a trial court’s justifiable
endeavor to indentify the court officers, if any, who may have
violated the order. This latter limitation on Evidence Code section
1070 was seen to spring from the inherent power of the judiciary,
as a separate and coequal branch of our tripartite governmental
structure, to control its own proceedings and officers.53

The court, however, narrowly construed this limitation:

The shield law still remains as a protection
against the revelation of all sources other than
court officers, and a reporter cannot be re-
quired to divulge information which would
tend to reveal any source other than those
court officers subject to the orders issued by
the court.86

To this end, the court determined on a question-by-question basis
whether or not the answer to a question tended to endanger the
revelation of a protected source.8?

The Rosato court acknowledged the value of a balancing pro-
cess prior to the issuance of a protective order. At that time, a
defendant’s right to a fair trial would be balanced against the
social interests served by the freedom to speak. A second balanc-
ing of rights was also deemed appropriate at the commencement
of the hearing to investigate the transcript leak. The Rosato court
believed the rights to be balanced at this stage were the right of
the defendant to a fair trial and the conditional first amendment
right of the newspersons to protect their sources. The court be-
lieved that if, after balancing these rights, a trial court determines
that the former outweighs the latter, then within the facts of a
given case, the newspersons are “entitled to no federal constitu-
tional privilege under the First Amendment.”’88

It is important to remember, though, that the order was orig-
inally based on the reasonable likelihood that disclosure of the
grand jury transcript would prejudice the defendant’s trial. Be-

84. Id. at 218, 124 Cal. Rptr. at 446.
85. Id. at 219, 124 Cal. Rptr. at 446-47.
86. Id. at 224, 124 Cal. Rptr. at 450.
87. Id.

88. Id. at 215, 124 Cal. Rptr. at 443.
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cause the order did not directly restrain the press, they were
constitutionally guaranteed the right to speak so long as their
comments did not create a clear and present danger of a serious
and imminent threat to the impartiality of the proceedings. How-
ever, the court balanced the newspersons conditional right not to
disclose their sources instead of their constitutional right to
speak. Hence, much of the first amendment protection which
should have inured to the press members was not given.

It is therefore suggested that there should be three balancing

processes before press members are held in contempt for refusing
to reveal their sources, if the source is among court officers. First,
the right of a defendant to a fair trial should be balanced against
the right of newspersons, and thus the public, to know the con-
tents of the grand jury transcript. Second, a balance between fair
trials and a newsperson’s freedom to speak should be made. If
the transcript quotations disseminated by the news media do not
create a clear and present danger of a serious and imminent threat
to the fairness of a trial, a hearing to locate the source of a tran-
script leak would appear to be unjustified. The purpose of the
protective order and the sealing of the transcript in Rosato was to
preserve the impartiality of the proceedings. If the fairness of a
trial is not threatened, a court’s interest in protecting a
defendant’s sixth amendment right should not act as a spring-
board to hold members of the press in contempt. It is only upon a
finding that dissemination of a transcript will pose a serious and
imminent threat to the impartiality of a proceeding that a court
should proceed to the third balance and weigh a defendant’s right
to a fair trial against the newspersons’ conditional first amend-
ment right to protect their sources.

C. SUGGESTED PRACTICES PRIOR TO INDIRECTLY RESTRAINING THE
NeEws MeDi1a

From this discussion of Rosato, it is clear that indirect re-
straints on the news media have considerable effect. For this
reason, it should become the practice of courts to hold an adver-
sary type hearing at which members of the news media may be
represented by an attorney. The Rosato court took the position
that notifying the press and giving them the opportunity to be
present when the court issues a protective order was not required
because the press members were not directly restrained by the
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order. In support of this position, they quoted the following lan-
guage from Allegrezza v. Superior Court:8°

In the context of this case the rights of the
press are no greater than the rights of the pub-
lic generally. And the public generally has no
right to pretrial disclosure of questionable
evidence, a disclosure which might well deny
to the accused the fair and impartial trial
which is his due.??

This position misconceives the interest of the press in being
included in the hearing. It is obvious that newspersons, in exer-
cising their first amendment rights, do not have the right to prej-
udice the defendant’s trial. To this end, protective orders have
been held appropriate under many circumstances. However, pro-
tective orders are generally designed to limit discussion involving
broad issues. It is with this broader restraint, rather than the
narrow restraints involving ‘‘questionable evidence,” that the
press is most concerned.

Because the press is the active force in fulfilling the public’s
“need to know,”’ their objections to the amount or scope of the
restrictions serve to clarify the interests which are being pro-
tected. It is interesting to note that upon request by an attorney
for the McClatchy Newspapers, the lower court convened a hear-
ing at which time a portion of the protective order was
modified.®! This serves to emphasize the fact that although the
protective order may have properly been issued, if it becomes the
normal practice of a court to include press members, any over-
broad portions of the order can be modified without affecting the
defendant’s right to a fair trial. If inclusion of the news media at
the hearing becomes an established practice, the order will reflect
the full exploration and understanding of the delicate balance
between the constitutional requirements for a fair trial and a free
press.

Further suggestions to protect more adequately the freedom
of the press can be made. A party petitioning a court for a protec-
tive order should be required to state why less drastic measures
are not appropriate. If the court determines that a threat of prej-

89. 47 Cal. App. 3d 950, 121 Cal. Rptr. 245 (1975).

90. 51 Cal. App. 3d at 208, 124 Cal. Rptr. at 439, citing Allegrezza v. Superior Court
47 Cal. App. 3d 950, 951, 121 Cal. Rptr. 245, 247 (1975) (emphasis added).

91. Id. at 209 n.10.
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udicial publicity is likely, the order should be reduced to writing,
entered on the court docket, and/or distributed to all media rep-
resentatives. At the very least the court should also specifically
state, in the order itself: (1) why a protective order is needed; and
(2) the types of comment which will not be allowed.?2

IX. CONTROL OF PREJUDICIAL STATEMENTS IN CIVIL
LITIGATION

A. DiscipLiNary RULES

The application of disciplinary rules to civil litigation was
attacked in Chicago Council of Lawyers v. Bauer. The Court of Ap-
peals for the Seventh Circuit held DR 7-107(G) to be unconstitu-
tionally overbroad and vague. In essence, three points supported
this decision. First, it was felt that the fair trial-free press issues
did not have as great an impact in civil areas. ‘‘Perhaps this is
symbolically reflected in the Sixth Amendment’s requirement of
an ‘impartial jury’ in criminal cases whereas the Seventh
Amendment guarantees only ‘trial by jury’ in civil cases.””®3 Sec-
ond, the length of civil litigation, often lasting several years, was a
factor weighing against the constitutionality of the restrictions on
an attorney’s first amendment rights. Finally, because important
social issues are often litigated civilly, the court felt that the
public’s “‘need to know’” outweighed the fear that the trial would
be prejudiced by extrajudicial publicity.

B. ProteECTIVE ORDERS

Protective orders, of course, differ from disciplinary rules so
that the same rationale cannot be substituted in a discussion of

92. Many of these recommendations were taken in part from the concurring opinion
in United States v. Schiavo, 504 F.2d 1, 14 (3d Cir. 1974). See also A. PICKERELL & M.
Lipman, supra note 7, at 75, wherein Judge Arthur L. Alarcon of the Superior Court of
Los Angeles County prepared a list of minimal factors to be considered by a trial judge
to justify a protective order directed against the news media. Although these guidelines
are not yet mandatory, they have been discussed to some extent in Yousnger and in Sun
Co. v. Superior Court, 29 Cal. App. 3d 815, 105 Cal. Rptr. 873 (1973).

Additionally helpful in forming these recommendations was a report from the
American Bar Association’s Legal Advisory Committee on Fair Trial and Free Press. In
the report’s preliminary draft the committee recommended that law enforcement agen-
cies, public defenders, district attorneys and local news media receive notice of the
proposed restrictive order accompanied by a notice giving the time within which writ-
ten comments shall be received and the time for hearing any objections to the proposed
order. ABA, ProroseD CouUrRT PROCEDURE FOR FAIR TrIAL-FREE PrEss JupiciaL
ResTrICTIVE ORDERS 9 (1975).

93. 522 F.2d at 258.
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their constitutionality. For instance, protective orders would gen-
erally not be issued in the discovery stages of civil litigation with-
out a showing of great need. If issued during the trial, the length
of the restraint would be considerably shorter. Furthermore, pro-
tective orders are always modifiable so that the intensity of the
restraint and the length of its duration can vary according to
need. Since protective orders are designed to reflect the needs of
a particular case, they can and should be very specific in what
type of speech is to be restrained. The ABA’s disciplinary rules,
on the other hand, are intended to cover all civil suits. Thus, the
language employed is often vague. This factor obviously contri-
buted to a ruling on their unconstitutionality in Chicago Council.

Although distinguishable from DR 7-107(G), protective or-
ders would have the same effect of limiting permissible comment
in civil litigation, thereby denying the public knowledge of impor-
tant social issues. For this reason, in those cases in which they are
issued, the court should use the clear and present danger of a
serious and imminent threat formula. Additionally, this standard
is justified because a criminal defendant is entitled to greater pro-
tection than a civil defendant. The criminal defendant stands ac-
cused before the entire law enforcement system, in contrast to
civil defendants who are obviously not in the same position. Bal-
anced against the public’s interest in many civil suits, the need for
protective orders is not as great.

A reason given by many courts for the adoption of the
“‘reasonable likelihood” standard is that it is this showing which
must be made by the defendant to have his conviction reversed
for error. As stated in the district court opinion in the Chicago
Council case:

[IIn light of Sheppard v. Maxwell, the “reasona-
ble likelihood” standard is mandatory. There,
the Supreme Court established the principle
that a criminal defendant need only show a
probability of prejudicial circumstances to ob-
tain reversal of his conviction. If convictions
are to be overturned on a showing that public-
ity probably affected the outcome, attempts by
court rule to forestall such prejudice must be
judged by the same standard. To adopt a
more lenient guideline would allow unprinci-
pled attorneys to frustrate the judicial process
with impunity and thus ignore the command
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of the Supreme Court in Sheppard to deal with
the problem by “rule and regulation.” %4

This rationale is not applicable to civil cases. Although prece-
dent for reversible error in civil suits due to prejudicial publicity is
negligible, common sense would tell one that a greater showing
of prejudice is probably required for reversal of a civil suit where a
person’s life and freedom are not at stake.

X. PROTECTIVE ORDERS IN BENCH TRIALS

The use of protective orders in bench trials is another factor
which merits discussion. Although protective orders are occa-
sionally invoked in preliminary hearings, the purpose of the
order at that stage is similar to its purpose in criminal jury trials.
This is due to the fact that it cannot be known at that time
whether a jury will ultimately be impaneled. Therefore, for pur-
poses of this discussion, the term bench trials will be used when
referring to a suit heard and decided solely by the trial judge. In
this context, protective orders are rarely issued in bench trials in
California.®s

Because the purpose of protective orders is to restrict possible
prejudicial statements from reaching the jury, their need in a
bench trial should be questioned. Although ‘judges are
human,”’96 they are also trained to base their decisions solely on
admissible evidence. Therefore, by invoking a protective order,
they are more or less admitting that they fear their decision may
be affected by inadmissible testimony. If this fear might be sub-
stantiated, then obviously the protective order should be issued.
But in deference to the parties’ first amendment rights, the stan-
dard used should be the clear and present danger of a serious and
imminent threat to the impartiality of the proceedings.

The decision to use this standard is further substantiated by
an examination of the reasoning in Younger v. Smith. In Younger,
the court distinguished Bridges, Craig, Wood and Pennekamp as not

94. Chicago Council of Lawyers v. Bauer, 371 F. Supp. 689, 696 (N.D. Iil. 1974),
rev’d, 522 F.2d 242 (7th Cir. 1975).

95. The results of the survey discussed in the text accompanying notes 101-03 infra
indicate that protective orders are rarely issued in bench trals. One question asked if
the responding superior court judge had ever presided over a civil or criminal bench
trial in which a protective order was sought. Of twenty-three responses, four replied
that they had, whereas nineteen had not.

96. 522 F.2d at 256, citing Cox v. Louisiana, 379 U.S. 559, 565 (1965).
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applicable to the case before them. Therefore, they did not feel
compelled to use the clear and present danger test, but felt a
substitution of the reasonable likelihood standard was adequate.
In Bridges, Craig, Wood and Pennekamp, the comments were made
by laymen concerning cases which were either on appeal or were
not tried by a jury. These factors contributed to the use of the
clear and present danger standard, and it is this standard which
should be utilized when invoking protective orders in bench tri-
als. The Younger court’s analysis, in opting for the reasonable
likelihood test, is thus distinguishable. The reasonable likelihood
standard should not apply to bench trials either when finding a
need for a protective order or when punishing violators for con-
tempt of that order.

The application of DR 7-107 to bench trials was also criticized
by the plaintiffs in Chicago Council. The court of appeals was not
persuaded by their arguments, although they did rule that the
serious and imminent threat standard should be substituted for
the reasonable likelihood approach throughout the rules. The de-
fense of these rules can be reduced to three points. First, the court
believed that because the court rules were sufficiently similar to
the criminal statute upheld by the Supreme Court in Cox v.
Louisiana,®” their enforcement was not unconstitutional.?8® Sec-
ond, the court believed the rules could prevent decisions from
appearing to be based on improper evidence.® The final defense
of the rules was that “judges are human.” “If prejudicial material
can be kept from ever coming to the attention of a judge a poten-
tial benefit is derived. It is a benefit that could justify the applica-
bility of rules to bench trials.”100

None of these reasons for retaining the disciplinary rules’
application to bench trials is persuasive. The analogy of the rules
to the statute in Cox is weak. Picketing in front of a court house is
sufficiently distinguishable from expressing opinions or discus-
sing the elements of a case which is pending before a life-tenured
federal judge. Furthermore, judges are trained to base their opin-
ions on proper evidence. The slight benefit these rules may have

97. 379 U.S. 559 (1965).

98. 522 F.2d at 256-57. The argument against the analogy was that the criminal stat-
ute in Cox barring picketing before the court house combined restrictions on free speech
and specific conduct. This distinction “was one of the bases upon which the Supreme
Court distinguished the general contempt cases.” Id. at 256. Chicago Council concluded
that the disciplinary rules contain controls on both pure speech and specific conduct,
thus their enforcement by analogy was permissible.

99. Id. at 257.

100. Id.
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on the decision-making process does not outweigh the restraint
on free speech necessarily imposed by the disciplinary rules.

XI. SURVEY ANALYSIS

The foregoing discussion indicates that the use of protective
orders to control prejudicial publicity in California courts is a
relatively recent phenomenon. Although standards have evolved
which guide the courts’ use of these orders, their development
has been piecemeal and thus many uncertainties remain. This fact
led to the conclusion that the suggestions made herein should be
predicated on at least a rudimentary understanding of how
California trial courts are presently dealing with the problem of
prejudicial pretrial and ftrial publicity. Accordingly, in the fall of
1975, survey questionnaires were sent to 250 superior court
judges in ten California counties.%? Judges in both criminal and
civil divisions were surveyed.

The survey questionnaire elicited information about protec-
tive orders and their use in California.1%? Fifty-seven responses
were received. Of these, seven judges declined comment al-
together, and 27 responded that, since they had never issued a
protective order, they did not feel it would be appropriate for
them to complete the questionnaire. Twenty-three judges com-
pleted the questionnaire. Of these, 12 had never presided over a
civil or a criminal jury trial in which a protective order was
sought. Nineteen had never presided over a civil or criminal
bench trial in which a protective order was sought. These num-
bers tend to show that protective orders are infrequently issued in
California. Twelve judges indicated that they believe the infre-
quency of the order’s issuance was due to the lack of cases which
generated enough publicity to warrant a protective order. Thus,
it appears that reliance in California on protective orders rather
than disciplinary rules has not resulted in an increase in their
issuance.

A. QUESTIONS REGARDING THE APPROPRIATE CONSTITUTIONAL
STANDARD

Three questions sought answers concerning the appropriate

101. The counties were: San Francisco, Los Angeles, Sacramento, Orange, Hum-
boldt, San Mateo, Santa Clara, Marin, San Diego, and Alameda.

102. Space limitations preclude reproduction of the survey questionnaire here. A
copy of the questionnaire can be obtained by writing to: Administrative Assistant,
Golden Gate University Law Review, 536 Mission St., San Francisco, CA, 94105.
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constitutional standard to be used to determine when a protective
order has been violated. The first question dealt with the standard
to be applied when the speech of a defendant is restrained. Al-
though the Younger court did not extend the reasonable likelihood
test’s applicability to comments made by a defendant, six judges
would apply this standard when determining whether a violation
of the order has occurred, whereas five would use the clear and
present danger formula.

Another question concerned the standard to be applied when
an attorney’s speech is restrained. The Younger court held that
when an attorney is involved in a trial, his or her speech may be
circumscribed if there exists a reasonable likelihood that the
attorney’s comments may prejudice the trial. But should this
standard be used when an attorney’s comments have not been
restrained by a protective order? In such a situation four judges
believed that they did not have the power (or they would decline
to exercise the power) to hold an attorney in contempt for ob-
struction of justice. Four would apply the reasonable likelihood
standard in holding an attorney in contempt, and five would
apply the clear and present danger formula.

A third question dealt with the appropriate standard to be
used to determine when members of the news media have vio-
lated a protective order. The judges were asked what standard
they would apply to find members of the press in contempt for
violation of a protective order which was granted at a hearing
from which they were excluded (although the order did purport
to restrain the press members and they were served with copies
of it). Although Younger did not extend the reasonable likelihood
test’s applicability to comments made by members of the press,
seven judges would apply this standard when determining
whether a violation of the order has occurred. Application of this
lower standard is especially noteworthy in light of the fact that
Younger expressed concern regarding the propriety of holding
members of the press in contempt for violation of an order which
they did not have an opportunity to discuss, protest or to have
modified.

The responses to these questions suggest that Younger’s
adoption of the reasonable likelihood standard may have created
some confusion regarding its use. The Younger court adopted this
standard only in reference to attorneys. However the responses
would lead one to conclude that either this limitation has not been
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fully appreciated, or it is believed by some that the reasonable
likelihood standard adequately protects the first amendment
rights of attorneys, defendants and the news media.

B. QuEesTtioNs REGARDING NOTICE AND HEARING

One of the survey questions dealt with the suggestion made
in Younger that members of the news media may be entitled to
notice and hearings if a protective order is issued against them.
Fourteen judges responded that it was not their practice to in-
clude members of the press, and/or their counsel, in the original
hearing regarding the need for or scope of a protective order.
Three responded that they followed this practice. Seventeen
judges believed that the media’s inclusion in such a hearing was
not constitutionally required if they were not directly restrained
by the protective order. Two believed that it was. Eleven judges
believed that the media’s inclusion in the hearing would be con-
stitutionally required only if the order was directly imposed upon
them; seven did not feel their inclusion is required even when the
media is directly restrained.

These findings show that it is not, as yet, a practice of the
California courts to allow press input into the question of
whether a protective order should be issued. Because fairness of
the trial ultimately depends upon cooperation among the bench,
bar and news media, it would seem of great value to have the
press included in the hearings, whether or not the order will
directly restrain them. Awareness by press members of the diffi-
culty of holding a fair trial in the midst of tremendous publicity
can only be enhanced if they are asked to participate in the court’s
endeavor to insure a fair trial. The survey responses also indicate
that Younger's suggestion to include members of the press in the
hearing, thereby providing them with more formal notice of the
area of comments to be proscribed if and when a protective order
is issued against them, has not met with universal approval by
other judges.

C. QUEsTIONS REGARDING PETITIONERS’ SHOWING FOR A
ProTECTIVE ORDER

The last major area covered by the questionnaire concerned
the type of showing required from a party who petitions a court
for a protective order. Seven judges responded that they require
the petitioner to produce potentially prejudicial articles referring
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to or discussing the case. Five would not require such a showing
and two would require “some factual basis.” In circumstances
where the press has not yet published articles concerning the
case, four judges would require a showing of a likelihood of
“notorious” publicity,1°? and two would require a showing of an
intention by the news media to publish prejudicial material.

These responses indicate that there is a certain lack of uni-
formity among the courts regarding the desired showing for the
issuance of a protective order. This lack of uniformity can partially
be explained by the limited adoption of the reasonable likelihood
standard. Younger adopted this standard only in reference to limi-
tations upon an attorney’s speech. Presumably, a stronger show-
ing of possible prejudice to the trial is needed before comments by
others can be curtailed.

The best explanation for the lack of uniformity, though, is
that it is difficult to accurately anticipate the public’s interest in
criminal prosecutions. However, some guidelines are possible. If
a party requests a protective order, the judge must subjectively
analyze the nature of the case to determine if it is likely to gener-
ate the degree of media interest necessary to warrant a court
restriction on speech. If the case has not generated any media
interest, a judge could reasonably assume that the public is not
interested in the litigation. However, if the petitioner could per-
suasively analogize his or her case to a similar case which gener-
ated a large amount of unfavorable publicity, the judge may de-
cide that preventing the possibility of such publicity is worth
some restriction on speech. The judge must also keep in mind any
time factors which may explain the apparent lack of media in-
terest. If the petitioner could reasonably explain the delay, the
judge may decide that a protective order is necessary despite the
absence of media coverage.

If the media has shown some interest in the case, the judge
must decide if its degree, tone and prominence warrants a re-
straint. Again, subjective analysis is involved, and it would be
difficult to predict the outcome in all cases. Thus, the lack of
uniformity regarding the desired showing for a protective order
can be explained, but can hardly be eliminated. In light of the first
amendment restrictions necessarily inherent in a protective order,
however, it is suggested that such an order should not issue until

103. Although only one judge used the word “‘notorious,” three others indicated that
they would require a similar showing of notoriety.
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it is reasonably certain that the case will generate the large degree
of media interest which could prejudice the jury.

CONCLUSION

The right not to have the freedom of speech abridged and the
right to a fair trial are among the most highly valued of our con-
stitutional safeguards. When tensions between them exist, careful
analysis of the interests and policies underlying these rights is
mandatory. In the interest of an impartial forum, speech may
sometimes have to be controlled. Protective orders are one
method to control speech, but they should be imposed only after
other methods prove ineffective. Protective orders should be is-
sued only when it appears that in the absence of court control
there exists a reasonable likelihood that the trial may be prej-
udiced. A finding of this nature should be sufficient to include
attorneys, defendants and law enforcement officers within the
ambit of a protective order. The news media, however, should
rarely, if ever, be directly restrained by a protective order. A very
strong showing of great and immediate prejudice is needed be-
fore a direct restraint can be imposed. Indirect restraint on the
media should be sufficient to insure fair trials in almost all cases.
Because of the public’s “need to know,” and the quickly passing
newsworthiness of events, the press should be included in the
original discussion of the need for and scope of a protective order.
The protective order should be well defined and explicit in what
comments are impermissible.

If a party directly restrained by the protective order violates
the order, he or she is entitled to dispute the constitutional valid-
ity of the order during the contempt hearing and on appeal. Many
of the contingencies present when the order was issued do not
then exist. For this reason, a more accurate determination of pos-
sible prejudice to the trial can be made. To give as much first
amendment protection to speech as possible, the reviewing court
should ask if the comment creates a serious and imminent threat
to the impartiality of the proceedings. If such a threat does not
exist, then the overbroad portion of the order and the resulting
contempt citation can be vacated under the doctrine of severabil-
ity. However, the validity of the order to restrict comments which
seriously and imminently threaten the trial would remain.

The extension of protective orders into civil litigation and
bench trial is rare, but should be accompanied by the use of the
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clear and present danger formula. This formula should not be
mechanically applied. It serves merely to define the degree of
protection the freedom of speech deserves; it cannot serve as a
substitute for the careful examination of the interests to be bal-
anced which must precede its application.

The right to speak is not absolute and restraints are some-
times necessary. They should be imposed, however, only when
they are needed to preserve a defendant’s right to an impartial
jury. If this can be done, free speech will be given as great a
protection as possible, and Justice Black’s fear of having to choose
between these rights will be avoided.
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