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Goodman and Idell: The Public Inebriate

THE PUBLIC INEBRIATE AND THE
POLICE IN CALIFORNIA: THE
PERILS OF PIECE-MEAL

REFORM

Peter Goodman, editor

Richard Idell

Take not upon thyself to drink a jug of beer.
Thou speakest, and an unintelligible utterance
issueth from thy mouth. If thou fallest down
and thy limbs break, there is none to hold out a
hand to thee. Thy companions in drink stand
up and say: “Away with this sot.” And thou art
like a little child.

Egyptian Temperance Tract, 1000 BC

Public intoxication is the most visible manifestation of an
enormous social problem, the abusive use of drugs in the United
States.* And alcohol is the drug most frequently and visibly
abused.? Community sentiment has traditionally demanded that
the “common” drunk be removed from public view and the criminal
law has long been used as a vehicle to effectuate the removal of
such persons. Yet a large number of those arrested for the crime of
public intoxication are never formally charged or even taken to
jail* In many jurisdictions, upper and middle class inebriates sel-

1. NATIONAL INSTITUTE ON ALCOHOL ABUSE AND ALCOHOLISM, ALCOHOL & Al-
COHOLISM: PROBLEMS, PROGRAMS AND PROGRESs 1 (1972) f[hereinafter cited as
ATCOHOL AND ALCOHOLISM].

2. ALCOHOL AND ALCOHOLISM, supra note 1, at 3.

Alcoholic beverages are such a familiar part of our life-style that

it is hard to realize that alcohol is a drug—every bit as active

physiologically as many of the so-called “drugs” that are usually

ingested as pills,
On the scope of the problem posed by alcohol abuse in the United States see U.S.
DEer’T oF H.E.W., ALCOHOL AND HEALTH 50 (1971) [hereinafter cited as ALcCOHOL
AND HEALTH],

3. Virtually every study on the legal response to public intoxication in the United
States has recognized this fact. See THE PRESIDENT'S COMM'N ON LAW ENEORCE-
MENT AND THE ADMINISTRATION OF JUSTICE, TASK FORCE REPORT: DRUNKENNESS 2
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dom if ever appear in court.* After being detained, they are either
driven to their homes by the police or released from jail when sober
or upon payment of bond.® Court appearances and incarceration in
the county jail generally befall those repeating offenders who are
indigent alcoholics.®

This selective application of the criminal sanction was largely
ignored until the nineteen-sixties when a number of factors con-
verged to focus greater attention on the legal status of the public in-
ebriate. One such factor was a growing awareness that the enforce-
ment of public intoxication statutes was enormously wasteful of
police and court resources and achieved little in the way of deter-
rence or rehabilitation.” As thie center of community attention and
concern shifted to violent crime, it became generally recognized
that the traditional social response to public drunkenness was in
need of a thorough reexamination.

The sixties also witnessed a marked judicial expansion in the
scope of the rights secured by the eighth amendment and the equal
protection clause of the fourteenth amendment.® The Supreme
Court consequently found itself in two related cases considering the
question of whether it was cruel and unusual punishment to impose
criminal sanctions on narcotics addicts and chronic alcoholics for
acts which were arguably symptomatic of their respective diseases.®

(1967) [hereinafter cited as TASK FORCE REPORT: DRUNRENNESS]; F. GRAD, L. GoLD-
BERG & A. SHAPIRO, ALCOHOLISM AND THE LAaw 4 (1971); R. NIMMER, Tw0 MILLION
UNNECESSARY ARRESTS 1 (1971); W. LAFAVE, ARREST: THE DECISION To TAKE A
Suspecr mNTO Custopy 441 (1965); Hall, The Law of Arrest in Relation to Con-
temporary Social Problems, 3 U. Cai. L. Rev. 345 (1936).
4. R. NIMMER, suprg note 3, at 1.

Measured by arrest statistics and excluding traffic offenses, the

largest problem confronting the criminal justice system today con-

cerns the arrest and incarceration of men under public drunkenness,

vagrancy and related criminal statutes. . . ., These arrests are not

distributed evenly across the social spectrum. Upper and middle

class men who violate these statutes are, in most jurisdictions, ei-

ther ignored or simply given transportation home by the police.

Most of the arrests involve skid row derelict men.

5. W. LAFAVE, supra note 3, at 439-44.
6. TASk FoRCE REPORT: DRNUKENNESS, supra note 3, at 2.
7. The TAsk FORCE REPORT ON DRUNKENNESS was particularly effective in bring-
ing about greater recognition of this fact. Merrill, Drunkenness and Reform of the
Criminal Law, 54 VA. L. Rev, 1134 (1968); Tao, Criminal Drunkenness and the
Law, 58 Towa L. Rev. 892 (1973).

8. Cipriano v, City qf_Homa, 395 U.S, 701 (1969); Williams v. Rhodes, 393 U.S.
23 (1968); Levy v. Louisiana, 391 U.S, 68 (1968); Harper v. Virginia Bd. of Elec-
tions, 383 U.8. 663 (1966); Douglas v. California, 372 U.S. 353 (1963); Robinson
v. California, 370 U.S. 660 (1962); Note, The Cruel and Unusual Punishment Clause
and the Substantive Criminal Law, 79 HARv, L. REV. 635 (1966).
(1 32) Powell v, Texas, 392 U.S. 514 (1968); Robinson v. California, 370 U.S. 660

Id.
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The equal protection clause was also being invoked with increasing
frequency during this time to mitigate the unequal treatment of in-
digents in the criminal process.!® This made it even more difficult
to justify an established pattern of selective enforcement which re-
sulted in the incarceration of only those inebriates who were indi-
gent.

From the perspective of the mid-seventies, one can discern a
dramatic move toward the decriminalization of public infoxication
in the United States. The first significant change in the legal status
of the public inebriate resulted from two 1966 federal court deci-
sions, Driver v. Hinnant** and Easter v. District of Columbia.l? In
Driver, the Court of Appeals for the Fourth Circuit held that the
constitutional prohibition against cruel and unusual punishment
precluded the conviction of a homeless alcoholic for public intoxi-
cation. In Easter, the District of Columbia Circuit held that a
chronic alcoholic could not be punished for being drunk in public
since the criminal act was involuntary and therefore lacked the
common law requirement of mens rea.*® The Supreme Court of
Minnesota reached a similar result in 1969, holding that alcoholism
constituted a complete defense to a charge of public intoxication.**

If the courts were the first to act, the legislative branch of gov-
ernment was quick to follow their lead. At the present time, seven-
teen states have seen fit to repeal the criminal prohibition entirely.?®
Other states have chosen to recognize the holdings in Driver and
Easter by enacting laws which bar the prosecution of chronic alco-
holics for public drunkenness.’® And new legislation has been pass-
ed in a number of states giving the police and the courts the author-
ity to divert certain inebriates from the criminal justice system
when further proceedings are deemed “undesirable.”?

10. Douglas v. California, 372 U.S. 353 (1963); Michelman, Foreward: On Pro-
ieding) the Poor Through the Fourteenth Amendment, 83 Harv. L. REv. 7, 27
1969).
11. Driver v. Hinnant, 356 F.2d 761 (4th Cir. 1966).
12. Easter v. District of Columbia, 361 F.2d 50 (D.C. Cir. 1966).
13. The concept of mens rea or the guilty mind as a prerequisite to criminal lia-
bility is discussed in J. Brees, THE GuiLTy MmND 9 (1967).
14. State v. Fearou, 283 Minn. 90, 166 N.W.2d 720 (1969).
15. See statutes cited infra note 30.
16. DeL. CODE ANN, tit, 11, § 612(c) (Supp. 1974); N.C. GEN. STAT. § 14-335
(c) (Supp. 1974).
17. Ariz, REv. STAT. ANN. § 36-2027 (Supp. 1973); GA. CopE ANN. § 88-405.4
Eé971);19T7EN”N. CoDE ANN. § 33-817 (Supp. 1974); UtAH CoDE ANN. § 76-9-701(2)
upp. . .
The term diversion refers to the suspension of further criminal proceedings once
an arrest has been made either by releasing offenders or placing them in programs
outside of the criminal justice system. For a thorough discussion of the diversion
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This study will first examine national trends in public inebri-
ate legislation and the central role which the Uniform Alcoholism
and Intoxication Treatment Act has played in paving the way for
decriminalization.’® It will then explore the perils of piecemeal re-
form by concentrating on the legislative response to the public ine-
briate in California. The California approach has been one aimed
at limiting rather than eliminating the application of the criminal
sanction. Two statutes have been enacted which place broad discre-
tionary release powers in the hands of the police.*® Yet neither of
them contains any discussion of the proper criteria for release.
Cases presently before the California courts indicate that, in the
face of legislative silence, the police have tended to apply these laws
in a manner which has perpetuated the grossly unequal treatment
of indigent alcoholics in the criminal process. And under contem-
porary judicial notions of the guarantees embodied in the equal
protection clause, this result may no longer be constitutionally per-
missible.

The California experience demonstrates the need for clear leg-
islative guidelines governing the application of laws which seek to
selectively divert public inebriates from the criminal justice system.
Existing release practices in California have transformed the crime
of public intoxication from an act offense to one of status and per-
sonal condition.?® The criminal prohibition itself is open to legiti-
mate attack in the courts because of this fact, and it will remain vul-
nerable until legislative attention is directed to the hard policy
questions raised by the criminal prosecution of indigent alcoholics.
Until the legislature acts, the California courts have an important
role to play in construing and interpreting existing diversionary
statutes so as to insure that the benefits of diversion reach all simi-
larly situated offenders regardless of their social class.

I. NATIONAL TRENDS IN PUBLIC INEBRIATE
LEGISLATION
Much of the early debate generated by the problem of rising

phenomenon see R, NIMMER, DIVERSION: THE SEARCH FOR ALTERNATIVE FORMS OF
ProsecutiOoN (1974).

18. UNIFORM ALCOHOLISM AND INTOXICATION TREATMENT AcT f[hereinafter cited
as UNIFORM AcT).

19. Car. PENAL CoDE § 849(b)(2) (West 1972); CaL. PENAL CoDE § 647(ff)
(West 1972).

20. An excellent discussion. of the status-act distinction appears in Amsterdam,
Federal Constitutional Restrictions on the Punishment of Crimes of Status, Crimes
of General Obnoxiousness, Crimes of Displeasing Police Officers and the Like, 3
CrimM. L. BuLL. 205 (1967).
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crime rates during the nineteen-sixties centered on the question of
whether a significant rise in criminality was in fact occurring. The
annual Index Crime Reports published by the Federal Bureau of
Investigation were producing alarming statistics indicating a sharp
growth in the incidence of all major offenses, particularly those in-
volving violence.?! Yet many commentators found the methods em-
ployed by the Bureau in gathering its data to be highly suspect.
Critics traced the increases registered in the FBI reports not to the
fact that more crimes were being committed but rather to the intro-
duction of improved reporting techniques and a greater willingness
on the part of minority group members to report crimes to the po-
lice.?? The fact that the size of the FBI budget grew in proportion
to the scope of the crime problem as defined in the Index Reports
cast further doubts upon their accuracy and significance.?®

The Commission on Law Enforcement and the Administra-
tion of Justice was appointed by President Johnson in 1966 to un-
dertake a fresh and comprehensive study of American crime pat-
terns and the response of the criminal justice system.?* Its findings,
contained in a series of Task Force Reports issued in 1967, con-
firmed the overall rise in the crime rate reported by the FBI.*® The
Commission was unable to reach any definite conclusions as to the
statistical validity of the Index figures on violent crime.?® The pic-
ture of the criminal justice system in operation painted by individu-
al studies of the police, the courts and the prisons was one of wide-
spread inefficiency and substantial injustice in many areas.*” The
Commission had in some measure approached its task with the eye
of a systems analyst, and it found the misallocation of limited re-
sources to be a recurring phenomenon running throughout the crimi-
nal justice system.

The Task Force Report on Drunkenness was particularly ef-
fective in focusing attention on the enormous problems endemic to
the enforcement of public intoxication statutes. The Report opened
with a little-known but highly significant arrest statistic, namely

21. F. GragaM, THE DUE ProcEss REVOLUTION: THE WARREN COURT'S IMPACT
ON CrIMINAL Law 67 (1970).

22. H. GrauaM & T. GURR, A HiSTORY OF VIOLENCE IN AMERICA 87 (1969).

23. F. Cook, Tee FBI Nosopy KNows 345 (1964). .

24, The Commission on Law Enforcement and the Administration of Justice was
brought into being by Exec, Order No. 11,236, 3 C.F.R. 329 (Supp. 1965).

25. F. GrauaM & T. GURR, supra note 22, at 448.

26. Id.at 4.

27. PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND THE ADMINISTRATION
oF JusTICE, TAsk FORCE REPORT: THE POLICE (1967); TASK FORCE REPORT: THE
CoURrTs (1967); Task ForcE REPORT: CORRECTIONS (1967).
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that one-third of all arrests made in the United States during 1965
had been for the crime of public intoxication.?® The Report went
on to discuss at length the degree of human misery reflected in that
figure, the burdens placed on the criminal justice system in arrest-
ing, prosecuting and confining the public inebriate, and the utter fu-
tility of the criminal response. The Commission concluded:

Drunkenness should not in itself be a crim-
inal offense. Disorderly and other criminal con-
duct accompanied by drunkenness should re-
main punishable as separate crimes. The im-
plementation of this recommendation requires
the development of adequate civil detoxification
procedures.?®

Unlike many of the recommendations contained in other
studies prepared by the Commission, those embodied in the Task
Force Report on Drunkenness have already been widely imple-
mented. Seventeen states have seen fit to repeal their public intoxi-
cation statutes since the Task Force issued its findings in 1967.3°
For the most part, replacement measures have been enacted which
contain provisions drawn in whole or in part from the Uniform Al-
coholism and Intoxication Treatment Act, adopted by the National
Conference of Commissioners on Uniform State Laws in August of
1971.%t This act has been a much used model because it provides
the means by which a state seeking to decriminalize public intoxi-
cation may do so without abandoning the delivery of essential so-
cial services to persons incapacitated by alcohol in a public place.

The Uniform Act

The Declaration of Policy contained in section 1 of the Act in-
corporates the Task Force recommendation and effectively decrim-
inalizes the act of public intoxication. A number of states have

Zg. 'II;IASK ForRCE REPORT: DRUNKENNESS, supra note 3, at 1.
29, . at 4.

30. AvraskA STAT. § 47.37.010 (1973); Fra, Stat, ANN. § 396.022 (Supp. 1973);
Kaw, GEN, STAT. ANN. § 65-4002 (Supp. 1973); ME. REv, STAT. ANN, tit. 22, § 1361
(Supp. 1974); Mp. ANN. CobE art. 2C, § 102 (Supp. 1973); Mass. GEN. LAw ANN.
ch. 111B, § 8 (Supp. 1974); MINN. StaT. ANN, § 340.961 (1972); MonNt. REV.
CopeEs ANN. § 69-6211 (Supp. 1974); Nev. Rev. Stat. § 458.260 (1974); N.D.
CENT, CoDE § 5-01-05.2 (Supp. 1974); Ore, REv. STAT. § 426.460 (1974); R.I. GEN.
Laws § 40.1-4-2 (Supp. 1973); S.D. CoMP. LaAws § 34-20A-1 (Supp. 1974); WAaSH.
REev. CopE ANN. § 70.96A.010 (Supp. 1973); Hawam REv. STAT. R.L. 1945, § 11214
(repealed 1968); Onro Laws 127 v. 1039, § 107 (repealed 1973); Laws 1963 ch.
303, § 20-2, N.M. Laws 1963 (repealed 1973).

31. UNIFORM ACT, supra note 18.
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adopted this section in its entirety.??

Section 1. (Declaration of Policy) It is the
policy of this state that alcoholics and intoxicated
persons may not be subjected to criminal prose-
cution because of their consumption of alcoholic
beverages but rather should be afforded a con-
tinuum of treatment in order that they may lead
normal lives as productive members of society.?®

The official comments to section 1 also make it clear that a per-
son whose only crime is intoxication in a public place should not be
arrested for any closely related offense such as loitering, vagrancy or
disturbing the peace.®* This is an important provision because of-
ten the public inebriate may have technically violated a number of
petty offense statutes. The comments are a concise directive to the
police that arrests for public drunkenness are to cease entirely and
are not to continue under a different name. Presumably, the courts
are intended to monitor police arrest practices in this regard.

Sections 2 through 10 of the Uniform Act discuss the develop-
ment of an alternate civil system for handling public inebriates as
recommended in the Task Force Report. Included in that system
are emergency treatment facilities, residential insitutions for inpa-
tient care, outpatient clinics and social centers and an emergency
civil patrol designed to provide immediate help on the streets and
transportation to a treatment facility.?®

32. ALASKA STAT. § 47.37.010 (1973); KaN. GeN. STAT. ANN. § 65-4002 (Supp.
1973): ME. REv. STAT. ANN, tit. 22, § 1361 (Supp. 1974); MoNT. REV. CODES ANN.
§ 69-6211 (Supp. 1974); S.D. Comer. Laws § 34-20A-1 (Supp. 1974).

33, UNIFORM ACT, supra note 18, at § 1.

34, Id. at § 1, Comment.

This section is intended to preclude the handling of drunkenness
under any of a wide variety of petty criminal offense statutes, such
as loitering, vagrancy, distorbing the peace, and so forth. As the
crime commissions point out, drunkenness by itself does not con-
stitute disorderly conduct. The normal manifestations of intoxi-
cation—staggering, lying down, sleeping on a park bench, lying
unconscious in the gutter, begging, singing, etc.—will therefore be
handled under the civil provisions of this Act and not under the
criminal law.,

1d.
35, Id. at § 3 establishes a Division of Alcoholism within the state department
of health, Section 8(b) discusses the type of program the division should formulate:
(b) The program of the division shall include:
(1) emergency treatment provided by a facility affiliated
with or part of the medical service of a general hospital;
(2) inpatient treatment;
(3) intermediate treatment; and
(4) outpatient and followup treatment.
Section 17 provides for the creation of an emergency service patrol:
Section 17.
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Section 11 governs voluntary admissions to public treatment
facilities. Section 12 discusses the admission of persons incapacitat-
ed by alcohol and deals with the continuing role of police officers
once public intoxication is no longer a criminal offense. Subsection
(b) provides:

(b) A person who appears to be incapaci-
tated by alcohol shall be taken into protective
custody by the police or the emergency service
patrol and forthwith brought to an approved
public treatment facility for emergency treat-
ment . ... The police or emergency service pa-
trol, in detaining the person and taking him to
an approved public treatment facility, is taking
him into protective custody and shall make every
reasonable effort to protect his health and safety
. ... A taking into protective custody under this
section is not an arrest. No entry or other rec-
ord shall be made to indicate that the person
has been arrested or charged with a crime.?®

The official comments to subsection (b) liken protective custody to
the emergency assistance the police provide for other ill or injured
persons.*” Twelve of the states which have repealed their public in-

(a) The division and counties, cities and other municipalities
may establish emergency service patrols. A patrol consists of
persons trained to give assistance in the streets and in other
public places to persons who are intoxicated. Members of an
emergency service patrol shall be capable of providing first
aid in emergency situations and shall transport intoxicated
pﬁgSan to their homes and to and from public treatment fa-
cilities. :

36. Id. at § 12(b). The UNiForM AcT distinguishes between persons incapaci-
tated by alcohol and those who are merely intoxicated. Section 2(9) provides that
the term “incapacitated” means

that a person, as a result of the use of alcohol, is unconscious or

has his judgment otherwise so impaired that he is incapable of re-

alizing and making a rational decision with respect to his need for

treatment.
Section 2(11) defines an intoxicated person as one “whose mental and physical func-
tloni%g is substantially impaired as a result of the use of alcohol.” Section 12(a)
provides:

a person who appears fo be intoxicated in a public place and to be

in need of help, if he consents to the proffered help, may be as-

sisted to his home, an approved public treatment facility, an ap-

proved private treatment facility, or other health facility by the

. bolice or the emergency service patrol.

Thus, involuntary protective custody is only appropriate where a person is incapaci-
tated by alcohol.

37. Id. at § 12, Comment provides:

Protective custody under (b) is similar to the way in which the
police provide emergency assistance to other ill people, such as
those in accidents or those who have sudden heart attacks. It is a
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toxication statutes have enacted new legislation incorporating the
term “protective custody.”®® In every state which has opted for com-
plete decriminalization, police involvement with the public inebri-
ate continues.®® Yet their involvement is strictly limited to the deliv-
ery of essential social services designed to protect the health and
safety of intoxicated persons.

Subsection 12 (d) provides that a person incapacitated by al-
cohol and brought to a treatment facility may be detained at that
facility without consent or further civil procedure for a maximum
of forty-eight hours.

(d) A person who by medical examination
is found to be incapacitated by alcohol at the
time of his admission or to have become inca-
pacitated at any time after his admission, may
not be detained at the facility (1) once he is no
longer incapacitated by alcohol, or (2) if he re-
mains incapacitated by alcohol for more than 48
hours after admission as a patient, unless he is
committed under section 13. A person may
consent to remain in the facility as long as the
physician in charge believes appropriate.*

Many states have enacted legislation similar to section 12(d), and
some allow involuntary detention for a period of up to five days.*

civil procedure and no arrest record or record which implies a
criminal charge is to be made.

38. Avraska STAT. § 47.37.170(b) (1973); FLA. StaT. ANN. § 396.072(7) (Supp.
1973); KaN. GEN. STAT. ANN. § 65-4027(A) (Supp. 1973); ME. REV. STAT. ANN.
tit. 22, § 1372 (Supp. 1974); Mp. ANN. CobE art. 2C, § 303 (Supp. 1974); Mass.
GEN. Laws ANN. tit. 111B, § 8 (Supp. 1974); MoNT. REV. CODES ANN. § 69-6219(2)
(Supp. 1974); NEv. REV. STAT. § 458.270(1) (Supp. 1973); N.M. STAT. ANN. § 46-
14-7 (Supp. 1973); R.I. GEN. Laws § 40.1-4-10(2) (Supp. 1973); S.D. Comp. Laws
§ 34-20A-55 (Supp. 1974); WasH. Rev. CoDE ANN, § 70.96A.120(2) (Supp. 1973).

39. See R. NIMMER, supra note 3, at 9-10, where the author suggests that it may
be possible to eliminate police involvement entirely even if detoxification facilities
have not yet been established.

[Slimple discontinuation of arrests is seldom discussed in the liter-

ature. In part, this is because in suggesting simple discontinuation

of arrests one appears to advocate solving the problem by ignor-

ingit. This is not accurate. Arrests should be stopped where the

costs to the criminal justice system and the men are not justified by

the services provided. Such a determination does not preclude dis-

cussion of the separate issue of what expenditures and service for-

mats are appropriate. The suggestion is simply that the criminal

justice system do nothing, not that nothing ever be done.

For another commentator with a similar position see H. PACKER, THE LIMITS

OF THE CRIMINAL SANCTION 346 (1968). Nonetheless, all the statutes cited in note
38, supra, provide for a continuing police role.

40. UnrrorM AcrT, supra note 18, at § 12(d).

41. AvASRAa STAT. § 47.37.180(a) (1973) (48 hours); FrA. STAT. ANN. § 396.072
(4) (Supp. 1973) (96 hours); MonT, REv. CoPES ANN. § 69-6219(4) (Supp. 1974)
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Six states allow inebriates to be held in protective custody at the local
jail for a specified period of time if immediate transfer to a detoxifi-
cation facility is impossible.*?

Sections 13 and 14 deal with the civil commitment of persons
so severly incapacitated by alcohol that they are incapable of realiz-
ing and making rational decisions with respect to their need for
treatment.** The Uniform Act envisions that such commitments
will be infrequent and sets up a number of legal safeguards to in-
sure that the process will not be abused.** Although most states al-
ready have laws which specifically provide for the civil commit-
ment of chronic alcoholics, few of these laws exhibit the definitional
clarity or the concern for due process guarantees present in sections
13 and 14.%%

The three-prong approach to the problem of public intoxica-
tion favored by the Uniform Act ~— decriminalization, short-term
detoxification and civil commitment for the severly incapacitated
— is clearly the dominant trend in public inebriate legislation. It is

(48 hours); NEv. Rev. STAT. § 458.270(3) (Supp. 1973) (72 hours); R.I. GEN. LAWS
§ 40.1-4-10(4) (Supp. 1973) (five days).

42, Mass. GeEN. Laws ANN. ch. 111B, § 8 (Supp. 1974); NEv. Rev. StaT. §
458.270(3) (Supp. 1974); N.M. STAT. ANN. § 46-14-7(A) (Supp. 1973); N.D. CENT,
CoDE § 5-01-05.1 (1974); ORe. Rev. STaT. § 426.460(3) (1974); R.JI. GEN. LAaws
§ 40.1-4-10(2) (Supp. 1973). See also KaN. GEN. STAT. ANN. § 65-4027(A) (Supp.
1973) (“the law enforcement officer may detain such person in a private treatment
facility or other suitable emergency medical service or any other suitable place”).

43, The civil commitment provisions differ from § 12 since commitment proceed-
ings may be instituted by a physician, spouse, guardian, relative or any other respon-
sible persons. If an application for emergency commitment is approved under § 13,
an inebriate may be detained at a treatment facility for up to five days, exclusive of
the forty-eight hour period discussed in § 12. If an application for involuatary com-
mitment under § 14 is approved, an inebriate may be detained from thirty days to
a maximum of seven months, A § 13 commitment requires that an inebriate be ex-
amined and certified for emergency commitment by a physician and that the applica-
tion be approved by the administrator in charge of the treatment facility. A § 14
commitment requires these same procedures and additionally a hearing in court.

44. UNIFORM ACT, supra note 18, at § 13, Comments.

. The comments to § 13 and § 14 limit the commitment provisions to cases involv-

ing assaultive conduct, suicide threats, severe brain damage and the like:
1t is anticipated that the need to resort to short term commitment
for emergency medical care under this section will arise most in-
frequently. . . . It is meant to be utilized only in true emergency
situations where immediate action to cope with the crisis is essen-
tial and where the delay of court proceedings would be dangerous.
For example, it might be necessary to use this emergency com-
mitment procedure for an alcoholic who becomes intoxicated at
home and whose behavior becomes assaultive, or for an incapaci-
tated alcoholic already detained involuntarily in a treatment facility
for the 48-hour maximum who continues to be so severely inca-
pacitated, perhaps because of brain damage, that he cannot make
a rational decision about his continuing need for care.

45. An excellent discussion of the civil liberty issues raised by alcoholic commit-
ggalnt( fgrglcl:c;dures in many states appears in N. KITTRIE, THE RIGHT TO BE DIFFERENT
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a trend which offers the promise that in a relatively short period of
time, public intoxication will no longer be a criminal offense in any
of the fifty states. When this goal is achieved, a good deal of the
credit will go to those who drafted the careful and considered docu-
ment that is the Uniform Alcoholism and Infoxication Treatment
Act.

II. THE LEGISLATIVE RESPONSE TO THE PUBLIC
INEBRIATE IN CALIFORNIA

A number of states have stopped short of complete decrimin-
alization and have instead enacted diversionary laws designed to re-
duce the number of offenders processed criminally. Judicial diver-
sion of the chronmic alcoholic is authorized by statute in Arizona,
Arkansas, Connecticut, Georgia, and Indiana.*® Other states have
enacted laws which make diversion primarily a police responsibility
and California falls within this category. Penal Code § 849(b)(2),
enacted in 1957, gives police officers statutory authority to release
persons arrested only for public intoxication prior to arraignment
when further proceedings are not “desirable.”*” Penal Code §
647(ff), enacted in 1971, appears to do much more. It requires the
police to take all orderly inebriates to civil detoxification facilities if

they are “reasonably able to do s0.”*® The criminal sanction contin- -

ues to apply to those inebriates who are disorderly, have committed
other crimes or are intoxicated on a combination of drugs and alco-
hol.

Until very recently, the wisdom of authorizing California po-
lice officers to selectively divert certain inebriates from the criminal
justice system has never been questioned. Yet the selection process
itself has come under increasing attack of late. Substantial equal
protection issues are being raised in a growing number of lawsuits
challenging the manner in which sections 849(b)(2) and 647(ff)
are being applied by the police in California.*® Two representative

46. Ariz. REv, STAT. ANN. § 36-2027 (Supp. 1973); ARK. STAT. ANN. § 83-712
(1964); CoNN, GEN. STAT. ANN. § 53a-184(b) (1972); GA. CopE ANN. § 88-405.4
(1971); Burns’ INp. ANN. STAT. § 22-1516(b) (1972). Statutes in Tennessee, Texas
and Utah allow for judicial diversion regardiess of whether or not the offender is a
chronic alcoholic, iSee TENN. CoDE ANN, § 33-817 (Supp. 1974); TEX. PENAL CODE
§ 42-08(b) (1974); UTaH CODE ANN. § 76-9-701(2) (Supp. 1973).

47. CAvL. PENAL CopE § 849(b)(2) (West 1972).

48. Cavr. PENAL Cobe § 647(ff) (West 1972).

49. Dixon v. Municipal Court, Civil No. 457128-9 (Cal. Super. Ct.,, Alameda
County, March 1975); People v. Kennedy, Crim. No. 26004 (Cal. Super. Ct., San
Joaquin County, November 1974); People v. Daigh, Crim. No. 11332 (Cal. Super.
Ct., Contra Costa County, October 1972); Shepard v. Justice Court, Civil No, 9278
(Cal. Super. Ct., Inyo County, October 1972).
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cases will be examined here. One is concerned with the way in
which the police in San Francisco are exercising the discretion to
release inebriates conferred upon them by section 849(b)(2). The
other deals with the correctness and constitutionality of a construc-
tion given to the phrase “reasonably able to do so” by Oakland police
officers attempting to apply section 647(ff). It will be helpful to
preface the discussion of these cases with an initial look at the history
of the criminal sanction itself.

A. The Criminal Prohibition: Penal Code Section 647(f)

Public drunkenness has been a criminal offense in California
since 1872.5° The first public intoxication statute directed itself to
the “common drunkard” and imposed punishment for the crime of
vagrancy:

Penal Code section 1647

11. Every common drunkard . . . is a va-
grant and is punishable by a fine not
exceeding five hundred dollars ($500)
or by imprisonment in the county jail
not exceeding six months or by both
such fine and imprisonment.

This statute remained in effect until 1960 when it was declared un-
constitutional by the California Supreme Court. In Ir re Newbern,
the Court held that the term “common drunkard” provided too
vague a standard for the imposition of criminal liability.*

’ “_?0. 'iS‘9e7e2t)he legislative history of the existing statute in CaL. PENAL Cobpe § 647(f)
est .
37151('19%0 )re Newbern, 53 Cal. 2d 786, 796, 350 P.2d 116, 123, 3 Cal. Rptr. 364,
The first aspect of the difficulty is that citizens are not suffi-
ciently warned by vague language as to what course of conduct is
denounced. Secondly, the court is given insufficient standards by
which to judge the defendant’s conduct. Consequently, each judge
and jury is free to define the crime in any manner it sees fit, giv-
ing rise to the dangers of imposing ex post facto punishment on
the defendant, having the jury find the law as well as the facts and
giving the statute the effect of a bill of attainder in each particular
case. . . . Finally, we might point out that the Constitution of
the State of California commands that all general laws be of uni-
form operation. (Const., art. 1, section 11). That provision will
not tolerate a criminal law so lacking in definition that each de-
fendant is left to the vagaries of individual judges and juries. Yet
as we have pointed out above, such is the inevitable result of at-
1 tempting to enforce a law punishing a “common drunk.”
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The legislative response to the Newbern case was the enact-
ment of Penal Code § 647(f) in 1961.5% It made the state of public
intoxication itself the gravamen of a criminal complaint for disor-
derly conduct. Intoxication resulting from the ingestion of drugs
and other substances was also included within the reach of the new
prohibition.

On its face, section 647(f) transformed the prohibition created
by its predecessor from a status offense to an act offense by placing
the emphasis on specific conduct and the visible effects of that con-
duct.5® The reach of the criminal sanction was thereby broadened
considerably since the new law applied to any person who exhibited
the symptoms of overindulgence in a public place rather than just
to those inebriates who could be deemed “common” drunks.

The statute in its revised form has consistently survived at-
tacks upon its constitutionality in the California courts. The argu-
ment that it imposes a cruel and unusual punishment on chronic al-
coholics who cannot control their drinking and thus lack the
common law requirement of mens rea was rejected in Application
of Spinks.®* A constitutional challenge to section 647(f) as overly
vague in not defining “public place” was summarily dismissed by the
Court of Appeals in People v. Kemick.®® The word “safety” was
held not to violate the void for vagueness doctrine in In re Joseph
G.5® In that case, the court emphasized the differences between sec-
tion 647(f) and the statute it replaced:

As we read Newbern, the thrust of the crit-
fcism, insofar as pertinent to our case, is that
the term “common drunk” connotes something
other than the physical and mental condition of
an accused at a particular time; a past course of
conduct as well as the degree of intoxication at

52. CaL. PENAL CobE § 647(f) (West 1972) provides as follows:
BEvery person who commits any of the following acts is guilty
of disorderly conduct, a misdemeanor:

(f) Who is found in any public place under the influence of
intoxicating liquor . . . in such a condition that he is unable to ex-
ercise care for his own safety or the safety of others, or by reason
of his being under the influence of intoxicating liquor . . . inter-
feres with or obstructs or prevents the free use of any street, side-
walk or other public way.

53. See Amsterdam, supra note 20; Foote, Vagrancy-Type Law and Its Adminis-
tration, 104 U, Pa, L. Rev, 603, 631 (1956).

54. Application of Spinks, 253 Cal. App. 2d 748, 61 Cal. Rptr. 743 (1967).

55. People v. Kemick, 17 Cal. App. 3d 419, 94 Cal. Rptr. 835 (1970).

56. In re Joseph G., 7 Cal. App. 3d 695, 87 Cal. Rptr. 25 (1970).
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the time of arrest were involved in an interpre-
tation of former subdivision (11) . ... Each
jury necessarily was required to determine ac-
cording to its own standards how many times a
person had to become intoxicated and how fre-
quently, or perhaps both, to be classified a com-
mon drunk . . .. We find no parallel between
the word “safety” in subdivision (f) and the term
“common drunk.” The safety of an infoxicated
person or his disregard for the safety of others
is a present condition that can be determined
from facts existing at the time of arrest. No
prior act or conduct is involved; a person need
not have been inebriated before.®”

These California decisions parallel the holding of a bare ma-
jority of the Supreme Court in Powell v. Texas.5® In that case, four
Justices found that a Texas statute similar to section 647(f) did not
inflict cruel and unusual punishment on the chronic alcoholic since it
punished a specific act, namely intoxication in a public place. Jus-
tice White concurred in the result solely on the ground that the de-
fendant, albeit compelled to drink, had not shown that he was
homeless and therefore compelled to be drunk in public. His con-
curring opinion agreed in principle with the dissenting Justices who
found the earlier case of Robinson v. California®® to be control-
ling.%® The four dissenting opinions in Powell argued that persons
who had the irresistible and compulsive urge to drink, whether in
public or private, were victims of a condition similar to that of a
narcotics addict and should not be punished for acts necessitated by
that condition:

57. Id. at 701-02.

58. Powell v. Texas, 392 U.S. 514 (1968).

59. Robinson v, California, 370 U.S, 660 (1962). In Robinson, the Court held
that it was cruel and unusual punishment to impose criminal penalties for the status
of narcotic addiction.

60. 392 U.S. at 548-49 (White, J., concurring).

If it cannot be a crime to have an irrestible compulsion to use
narcotics, Robinson v. California, . . . I do not see how it can
constitutionally be a crime to yield to such a compulsion. Punish-
ing an addict for using drugs convicts for addiction under a differ-
ent name. Distinguishing between the two crimes [drug addic-
tion and public intoxication] is like forbidding criminal conviction
for being sick with the flu or epilepsy but permitting punishment
for running a fever or having a convulsion, Unless Robinson is to
be abandoned, the use of narcotics by an addict must be beyond
the reach of the criminal law. Similarly, the chronic alcoholic
with an irresistible urge to consume alcohol should not be punish-

1 able for drinking or for being drunk.,
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[The facts of this case] call into play the
principle that a person may not be punished if
the condition essential to constitute the defined
crime is part of a pattern of his disease and is
occasioned by a compulsion symptomatic of the
disease. This principle, narrow in scope and
applicability, is implemented by the Eighth
Amendment’s prohibition of “cruel and un-
usual punishment,” as we construed that com-
mand in Robinson.®*

Powell can be read as holding that a homeless alcoholic can-
not be convicted of public intoxication.®®> The California courts
have not as yet decided a case predicated upon such an argument.
Powell can also be read as a policy decision based on fear of the
havoc which might ensue should all public intoxication statutes be
declared invalid as a matter of constitutional law.%® In either case,
the legal effect of the opinion is to leave the states free to retain the
criminal sanction if they wish, providing that the statute addresses
itself to specific acts rather than to a status or condition.®* Thus far,
California’s choice as embodied in section 647(f) has passed this test
in courts at both the state and federal levels, ®

B. Police Discretion to Release Inebriates; Penal Code Section
849(b) (2)

The Need for Penal Code Section 849(b) (2)

It is a widely recognized fact that the police do not treat all
persons they arrest for public intoxication in the same manner.%®
Practices vary widely among individual officers and among police
departments as a whole. Some inebriates are placed in a patrol car
and driven to their homes. Others are taken to jail and released
when sober. Still others remain in jail and are held for court ap-

61. Id. at 569 (Fortas, J., dissenting).
62. ALCOHOL AND HEALTH supra note 2, at 221-22,
63. Stern, Handling Public Drunkenness: Reforms Despite Powell, 55 AB.AJ.
656 657 (1969).
Amsterdam, supra note 20,
65 Budd v. Madigan, 418 F.2d 1032 (9th Cir. 1969), cert. denied, 397 U.S. 1053
(197 0) (California public intoxication statute held constitutional).

66. W. LAFAVE, supra note 3, at 439 discusses police practices in Detroit, Mil-
waukee and Wichita; R. NIMMER, supra note 3, at 35 begins a discussion on police
practices in Chicago, New York City, St. Louis and Washington, D.C.; E. LISANSKY,
THE CHRONIC DRUNKENNESS OFFENDER IN CONNECTICUT (1967); Note The Law on
Skid Row, 38 CHL-KeNT L. REv. 22 (1961). These studies indicate w1dely divergent
police practlces and in only one city, Chicago, are all persons arrested for public in-
toxication taken to jail.
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pearance. This differing treatment has resulted from the enormous
volume of public intoxication arrests made in most American cities
and the burdens which would be placed on the criminal justice sys-
tem if all offenders were to be prosecuted.®” It is also a reflection of
the ambivalent attitude toward the public inebriate which exists in
American society today. Drinking is a widely accepted social prac-
tice and yet nobody likes a drunk.® There is general agreement
that such persons should be removed from public view but much
less certainty as to the wisdom of subjecting public inebriates to the
rigors of a criminal prosecution.®® Recognizing this fact, police of-
ficers in many locales have come to assume the role of deciding
who should be released and who should be held for trial.”™®

One problem with such releases is that they often conflict with
statutes which require that all persons arrested without a warrant
be taken before a magistrate.”! There is some case law to the effect
that such releases are illegal because of this conflict.”? Courts in the
past have imposed liability for false arrest on police officers who re-
leased public inebriates prior to their arraignment.”

No doubt these discretionary releases were of questionable le-
gality in California until they were given a statutory basis with the
enactment of certain additions and amendments to Penal Code §
849 in 1957. Subsection (b)(1), enacted in that year, gave the po-
lice the power to release persons arrested without a warrant when a
determination was made that insufficient evidence existed for filing
a criminal complaint.” Subsection (b) (2), added at the same time,
extended the scope of the release power to certain persons arrested
without a warrant for public intoxication.

67. Task FOrRce REPORT: DRUNKENNESS, supra note 3, at 3.

68. An enlightening and amusing discussion of society’s ambivalent attitude to-
ward the habituee of skid row is contained in R. SPADLEY, YoU OWE YOURSELF A
DrunNK (1970).

69. The sharp move toward decriminalization in many states is in itself a reflection
of these doubts as to the continuing viability of the criminal sanction,

70. See authorities cited supra note 66,

71. The laws of almost all states contain a provision which requires that all per-
sons arrested without a warrant be taken before a magistrate “without unnecessary
delay.” See CODE OF ALA, tit. 15, § 160 (1959); ARX. STAT. § 43-601 (1964); CoLo.
Rev. STAT. § 139-75-5 (1963); CONN. GEN. STAT. ANN. § 6-49 (1972); ILL. ANN.
Stat. Tit. 38, § 109-1 (1962); IowA CODE ANN. § 758.1 (Supp. 1974); Miss. CobE
ANN. § 99-3-17 (1972); Rev. StAT. NBB. § 53-195 (1974); 22 OKLA. STAT. ANN.
§ 181 (1969); TenN. CopE ANN. § 33-817 (Supp. 174).

72. Philips v. Fadden, 125 Mass. 198 (1878); Brock v. Stimson, 108 Mass. 520,
11 Am. Rep. 390 (1871).

73. See cases cited note 72 supra.

74. Car. PenaL Cope § 849(b)(1) (West 1972) was patterned after the UNI-

FORM_ARREST AcCT § 10(1)(A). See Warner, The Uniform Arrest Act, 28 VA, L.
Rev. 315 (1942).
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Penal Code section 849

(b) Any police officer may release from cus-
tody, instead of taking such person before a
magistrate, any person arrested without a war-
rant whenever:

(2) The person was arrested for intoxi-
cation only and no further proceedings
are desirable.™

Section 849(b)(2) was patterned after section 10(1)(A) of
the Uniform Arrest Act:

Section 10. Release of Persons Arrested.

(1) Any officer in charge of a police de-

partment or any officer delegated by him

may release, instead of taking before a

magistrate, any person who has been ar-

rested without -a warrant by an officer of his

department whenever:
(A) He is satisfied either that there
is no ground for making a criminal
complaint against the person or that
the person was arrested for drunken-
ness and no further proceedings are
desirable.”®

In discussing the need for such a provision in all state laws, the au-
thor of section 10(1)(A) stated: !

With few exceptions, an officer making an ar-
rest must take his prisoner -before a magis-
trate. The legal power to release resides in the
magistracy, not the police. Yet many situations
arise in which peace officers ought to release ar-
rested persons, rather than hold them for the
next session of the court . ... Even guilty peo-
ple should often be released without being
brought into court. For example, a police offi-
cer sees a man lying in the street dead-drunk.
Though the drunkard must be taken to the sta-
tion for his own protection, by six in the morning

75. Cavr. PENAL CoODE § 849(b)(2) (West 1972).
76. Warner, supra note 74, at 335
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he will be sober and ready to go to work. If the
officers hold him for court, he is likely to lose
his job and to join those on relief.??

The Senate Bill which brought section 849(b)(2) into being
contains no preamble which might explain the legislative intent
which lay behind its enactment.” Committee reports are similarly
lacking. If the legislature acted for policy reasons analogous to those
outlined in the comments accompanying section ‘10(1)(A), it would
appear that at least one of the purposes of section 849(b)(2) was
to allow for the pre-arraignment release of those inebriates who were
working and might join the welfare rolls as a result of remaining in
custody. In any case, it does seem safe to assume that the statute
did not inaugurate a new policy in California but rather provided
the legal justification for an existing police practice which obviously
met with legislative approval. :

It is a difficult task to determine the manner in which section
849(b)(2) has been applied by the police in the seventeen years
which have elapsed since its enactment. The crime statistics pub-
lished annually by the California Department of Justice do not list
the number of persons released pursuant to section 849(b)(2).7?
No research studies or academic works have as yet explored the sub-
ject. No reported cases deal with its application by California po-
lice officers.®® And since the statute itself contains no definition of
the word “desirable,” it would seem that the invocation of section
849(b)(2) is probably not uniform throughout the state.® QOne

Y

77. Id. at 336.

78. CAL. STAT. 1957, ch. 2147, 3806 made sweeping changes in arrest practices.

79. CarL. DEP’T OF JUSTICE, CRIME AND DELINQUENCY IN CALIFORNIA 1973
(1974) [hereinafter cited as CRIME AND DELINQUENCY]. :

80. The reported cases dealing with CAL. PENAL CobE § 849(b)(2) generally have
involved search and seizure issues. Some cases hold that full body searches con-
ducted before the decision has been made to detain an inebriate in jail are illegal.
See, e.g., People v. West, 31 Cal. App. 3d 175, 107 Cal. Rptr, 127 (1973); People
v. Smith, 17 Cal. App. 3d 604, 95 Cal. Rptr, 229 (1971). Other cases have held that
booking searches which furn up contraband are legal because a decision had already
been made not to release the inebriate. See, e.g., People v. Markin, 34 Cal. App.
3d 58, 106 Cal. Rptr. 609 (1973); People v, Millard, 15 Cal. App. 3d 759, 93 Cal.
Rptr. 229 (1971); McMahon v. Municipal Court, 6 Cal. App. 3d 194, 85 Cal. Rptr.
782 (1970) (sealing of police records where release occurs). ~

81. Use of the word “desirable” in a statute raises a strong possibility of uneven
enforcement in its application. See K. DAvIS, DISCRETIONARY JUSTICE 78-79 (1969).
In_discussing a Chicago regulation allowing the administrators of public housing to
evict:&mdesirable” tenants, Davis, a noted student of the administration process, com-
mented:

The power in an individual officer to put whatever meaning he
chooses into the term “undesirable” and to enforce his determina-
tion against individual families by ousting them from their estab-
lished homes is an arbitrary power that is inconsistent with sound
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may gain a picture of the manner in which section 849 (b)(2) is
being applied only by focusing on police practices in particular cities.

The COSMOS Suit and the Application of Section 849(b)(2) in San
Francisco

A wealth of information concerned with application of the
statute in the city of San Francisco is contained in a class action suit
currently pending in a San Francisco County Superior Court, Com-
mittee of Sober Members of Society (COSMOS) v. Scott.’? 'This
suit is worthy of attention for a number of reasons. At the very
least, it paints a defailed picture of how section 849(b)(2) is being
applied in one large California city with widespread problems of al-
cohol abuse.®® The facts in COSMOS also point to the potential for
abuse inherent in section 849(b)(2), which gives the police un-
bridled discretion to release certain offenders and yet offers mo
guidelines as to how this discretion is to be exercised. Most im-
portant, the plaintiffs in that case raise a substantial equal protection
question concerning the police department’s use of prior arrest rec-
ords as a basis for determining eligibility for release under section
849(b)(2). This policy is not unique to San Francisco and is in fact
an inevitable outgrowth of allowing the police to define for them-
selves the meaning of the word “desirable.”®* The legal issues in
the case are best understood by first examining the general dimen-
sions of the problem posed by public intoxication in San Francisco.

Since the publication in 1958 of a book entitled “The Revolv-
ing Door’: A Study of the Chronic Police Case Inebriate, it has
generally been recognized that the major difficulty emtailed in the
enforcement of public intoxication statutes is the utter failure of the
criminal sanction to deter or rehabilitate the chronic offender.®®

government . . . . {L]he administrative use of the largely unde-
fined term “undesirable” is an inadequate discharge of the admin-
istrative responsibility to issue regulations. Discretionary power to
make determinations in individual cases should not be so largely
unconfined.

82, Committee of Sober Members of Society (COSMOS) v. Scott, Civil No.
%%gﬁo(s?al Super. Ct., San Francisco County, April 1972) [hereafter cited as

83. San Francisco County has the highest rate of alcoholism among the ten most
populous counties in the state. OFFICE OF ALCOHOL PROGRAM MANAGEMENT, CALI-
FORNIA ALCOHOL DATA 8 (1973) [hereinafter cited as ALcoHOL DATA].

84. Release policies in other California cities are discussed in Moss, Taking the
Public Inebriate Out of California’s Criminal Justice System, 7 U.C. Davis L. REv,
539 (1974); Woods, Pretrial Release of Public Drunkenness Offenders in California,
15 SANTA CLARA Law, 81 (1975).

85. D. PritMAN & W. GorpoN, “Tarm RevoLvING DoorR”: A STUDY OF THE
CaroNIC POLICE CASE INEBRIATE (1958).
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Most American cities of any size have a small, core group of inebri-
ates who are continually being arrested, jailed, released and rear-
rested by the police.®® In San Francisco, these “revolving door” ine-
briates are for the most part concentrated in a geographic “skid row”
encompassed within the Tenderloin and South of Market dis-
tricts.37 It is estimated that at least 5,000 such persons live in these
two areas and that half this group is on public assistance and an ad-
ditional twenty percent receive Aid to the Totally Disabled.®® There
are some 2,000 more chronic inebriates scattered throughout other
areas of San Francisco.®® Rough estimates put the number of “prob-
lem drinkers” in the city as a whole at 145,000.2°

At one time, many chronic inebriates were committeed by the
courts to state hospitals where they received some degree of medi-
cal attention and psychiatric counseling.®® Yet the trend in Cali-
fornia over the last five years has been toward developing health
care services within the community to handle local needs.’? As a re-
sult, many state hospitals have been closed and the number of in-
voluntary alcoholic commitments has been drastically reduced. In
1967, there were 3,004 such commitments in California; in 1972
the number had fallen to 58.°2 While the goal of local control may
be a laudable one, the funds needed to develop local services have
been extremely slow in coming.®* Thus, the number of chronic ine-
briates residing in the city of San Francisco has probably increased
over the last few years.

The task of enforcing the public intoxication statutes falls for
the most part on the patrol force of the San Francisco Police De-
partment which numbers some 910 persons.®® The Southern and
Central Police Stations’ 198 officers patrol the “skid row” area.®®

86. Id.

87. J. ORDOVER, PuBLIC INEBRIATE PROGRAM PROPOSAL TO THE NATIONAL INSTI-
TUTE FOR ALCOHOL ABUSE AND ALCOHOLISM 3 (1972).

88. Id. at 3.

89. Id.

90. Id.

91. AvrcoroL DATA, supra note 83, at 55.

92. CAL. LEGISLATURE SENATE SELECT COMM. ON PROPOSED PHASEOUT OF STATE
HosprraLs, Fivar ReporT (March 15, 1974) [hereinafter cited as FINAL REPORT].

93. ALCOHOL DATA, supra note 83, at 62.

94. In 1973, California appropriated $9,000,000 for 18 months funding of county
programs related to alcohol abuse., It was the first major legislation concerned with
financing county alcohol programs.

95. SAN Francisco POLICE DEp'T ANNUAL REPORT 2 (1973) [hereinafter cited as
1973 RePORT].

96, SaN FranciscO POLICE DEp’t ANNUAL REPORT 4 (1972) [hereinafter cited
as 1972 ReporT]. The 1973 REPORT, supra note 95, does not list the strength of
individual stations.
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They use the City Prison located within the Hall of Justice for
booking and holding the persons they arrest.’” During 1972, offi-
cers from these two stations arrested a total number of 8,467 per-
sons for violating section 647(f)."® This figure represenied more
than fifty-six percent of the total number of arrests for public intoxi-
cation recorded by the police department that year.?®

The center of controversy in the COSMOS suit is General Or-
der No. 112, promulgated by Chief of Police Donald Scott on Oc-
tober 6, 1971:

General Order No. 112

1. Release of 647(f) Alcohol Arrestees
at District Stations

A. Effective at 0800 hours, Wednes-
day, 27 Oct 71, when a person is ar-
rested by a police officer for intox-
ication only and there is no com-
plainant and no further proceedings
desirable, the Station Keeper, with
the approval of the Platoon Com-
mander, shall release such person
under Section 849(b)(2) from
custody at the District Station when
he is able to care for his own safety.

B. The Station Keeper, prior to the re-
lease of the arrested person, shall
determine from station records the
prior intoxication arrest history of
the person and if such record in-
dicates that the arrested person
has a history of habitual intoxica-
tion either by personal appearance,
police records or knowledge of the
officers of the station, such person
shall be held for court hearing.

At the time the COSMOS suit was instituted, General Order No.
112 was being applied only to those inebriates confined at the Dis-
trict Stations. It was not being applied to anyone confined at the

97. Interview with Officer John Larsen, San Francisco Police Dep’t Liaison to the
Drunk Court, in San Francisco, May 13, 1974.

98. 1972 REPORT, supra note 96, at 7. The 1973 REPORT, supra note 95, does not
list the number of arrests for public drunkenness made by each station.

99. 1972 REPORT, supra note 96, at 7.

279

Published by GGU Law Digital Commons, 1975

21



Golden Gate University Law Review, Vol. 5, Iss. 2 [1975], Art. 2

GOLDEN GATE LAW REVIEW

City Prison. Attorneys for the plaintiffs later took a deposition
from Officer John Larsen, police liaison to the Drunk Court for
over eight years. It contained the statement:

The City Prison releases only for medical rea-
sons or overcrowded conditions on the week-
end. Otherwise, they hold them for court.
Now, the stations, they have the authority to re-
lease anyomne arrested for intoxification upon
being sober.*??

Thus, roughly fifty-six percent of the persons arrested for public in-
toxication in San Francisco were being automatically excluded
from release under section 849(b)(2) simply because of the loca-
tion of their arrest.

The COSMOS suit challenged the release policy on three sep-
arate grounds: (1) limiting the application of General Order No.
112 to the District Stations worked an invidious discrimination
against those inebriates held at the City Prison in violation of equal
protection guarantees; (2) the wording of the order itself was im-
permissibly vague in that it allowed release to turm on subjective
factors such as personal appearance and the knowledge of officers
at the station; and (3) the use of prior arrest records in determining
eligibility for release denied equal protection of the law to the re-
peating offender.??*

One of the issues in the case has already been resolved. Shortly
after the suit was filed, the police department began releasing inebri-
ates held at the City Prison under the standards set forth in General
Order No. 112,1%2 Early indications are that the number of persons
actually being released is relatively small in comparison to the Dis-
trict Stations because so many of those held at the City Prison have
lengthy arrest records for public intoxication.'®® Yet the standards
for release embodied in the order are at least being applied
throughout the city as a result of the COSMOS suit and the legal
pressures it brought to bear on the police department.

The validity of the standards themselves awaits.a determina-

100. Supplemental Points and Authorities in Support of Plaintiff’s Motion for Pre-
limin)ary Injunction at 8, Cosmos v. Scoft, Civil No, 664265 (filed on April 21,
1972).

101, Id. at 16-17, .

102. Interview with Captain George Sully, Director of Planning and Research,
SanOFrax;ci‘sco Police Department, in San Francisco, Feb, 17, 1974.

103,
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tion in the Superior Court since the case is presently at the pre-trial
stage.l®® But it would be difficult to imagine the court giving its
stamp of approval to General Order No. 112 as written. The use of
“personal appearance” as a criteria for release is so vague and uncer-
tain as to be no standard at all. Relying on the “knowledge of the of-
ficers of the station” creates an equally subjective and fortuitous
test. And since the order only requires that the arrest records of the
station which has the inebriate in custody be checked, the transient
offender who is picked up in different areas of the city is given an
obvious advantage over his less mobile counterpart. Additionally,
the order gives no indication of how many arrests constitute a “his-
tory of habitual intoxication.” Presumably, this question is left en-
tirely in the hands of the Station Keepers and Platoon Command-
ers. Working under guidelines such as these, it would appear that
the police could not help but apply section 849 (b) (2) in an arbitrary
and inconsistent manner.

The very fact that General Order No. 112 is presently opera-
tional demonstrates the need for active judicial review of the way in
which section 849(b)(2) is being administered by police officers in
other California cities. The problem is not that the police have been
given the power to divert public inebriates from the criminal justice
system. The plaintiffs in COSMOS do not attack the wisdom or
constitutionality of the legislative delegation itself. Rather, the
problem lies in a delegation of enormous power totally lacking in
guidelines as to its proper use. The definition of the word “desira-
ble” in a vacuum must necessarily be a subjective one.'®® The au-
thor of the Uniform Arrest Act provision discussed earlier seemed
to think it desirable that inebriates with jobs be released.’®® The
police may well be expected to define a desirable release as one
which makes police work easier.’®* And from the perspective of a
jail administrator, it might be undesirable to release repeating of-
fenders who have been jail trustees in the past when a need for such
persons exists at the facility.»®® All of these definitions would seem

104. The fact that Cosmos v. Scott has not come to trial nearly three years
after it was filed gives some indication of the problems with instituting a civil action
in this type of case.

105. K. Davis, supra note 81, at 80.

106. Warner, supra note 74, at 336.

107. General Order No. 112 does not simplify the task of administering CAL.
PenAL Cope § 849(b)(2) by allowing the officers of each station to decide who
should be released and who should be prosecuted. Since no checks with police head-
quarters need be made, the decision-making process is confined to each station,

108. Because chronic alcoholics are repeatedly sentenced to the county jail, they
often become familiar with particular work assignments and become valued trustees
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possible under section 849(b)(2) as written. And yet none of them
consider the needs or legal rights of those who remain behind bars.
The fact that freedom or incarceration turns on the meaning given
to the word “desirable” would seem to necessitate active judicial re-
view to insure that the definition chosen does not favor the needs of
government to the detriment of individual rights.’??

It will be tempting for the courts to decline the role of arbiter
between the police and the public inebriate regarding the appli-
cation of section 849(b)(2). The aim of the statute is obviously to
limit in some way the harsh operation of section 647(f). There is
a strong line of Supreme Court precedent to the effect that chal-
lenges to reform measures on equal protection grounds should re-
ceive only minimal judicial scrutiny.*’® There are also many appel-
late decisions in California holding that uneven enforcement of a
penal law by the police does not violate equal protection guarantees
unless distinctions between similarly situated offenders are made on
the basis of race, religion or national origin."* And there is a recent
Supreme Court decision concerning a federal diversionary statute for
narcotics addicts which held that eligibility for diversion could be
based upon the number of offenses in the addict’s prior criminal
record.*? ‘

Yet none of these cases is clearly dispositive of the issues

because of this fact. See Moss, supra note 84, at 561. Former Oakland Police Chief
Charles Gains estimated that the absence of alcoholic offenders from the county jail
would require additional expenditures of $100,000 per year to maintain existing serv-
ices at the facility. See Hazelwood, Oackland Jail Locks Out Alcoholics, Oakland
Tribune, May 6, 1973, at 1, col. 4.

109. Recent Supreme Court decisions demonsfrate a growing willingness to ex-
amine the question of whether statutes which deprive persons of their liberty are con-
stitutional if they serve no rational governmental jnterest, Tate v. Short, 401 U.S.
395 (1971); Williams v. Hlinois, 399 U.S, 235, 263 (1970) (Harlan, J., concurring);
Poe v. Ullman, 367 U.S. 497 (1961) (Harlan, J., dissenting). .And penal laws
which, by their terms, tend to encourage arbitrary and erratic arrests and convictions
are particulatly prone to attack. Papachristou v. City of Jacksonville, 405 U.S. 156,
162 (1972); Lanzetta v. New Jersey, 306 U.S. 451, 453 (1938); Connally v. General
Coanst. Co., 269 U.S. 385, 391 (1926). See also Gunther, The Supreme Court, 1971
Term: Foreward: In Search of Evolving Doctrine on a Changing Court: A Madel
for the Newer Equal Protection, 86 HARv. L. Rev. 1, 2021 (1972).

@ 110. See Katzenbach v. Morgan, 384 U.S. 641, 645 (1966) where the Court stated
at:
in deciding the constitutional propriety of limitations in such a re-
form measure, we are guided by the familiar principles that “re-
form may take one step at a time, addressing itself to the phase of
the problem which seems most acute.”
See also McDonald v. Board of Election Comm’rs, 394 U.S. 802 (1969).

111. People v. Winters, 171 Cal. App. 2d Supp. 876, 342 P.2d 538 (1959); People
v. Flanders, 140 Cal. App. 2d 765, 296 P.2d 13 (1956); People v. Darcy, 59 Cil.
App. 2d 342, 139 P.2d 118 (1943); People v. Montgomery, 47 Cal. App. 2d 1, 117
P.2d 437 (1941).

112. Marshall v. United States, 414 U.S. 417 (1973).
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raised by the COSMOS suit and General Order No. 112. The Su-
preme Court opinions do not hold that a diversionary statute may
be administered in an arbitrary manner merely because it is a re-
form measure. At a minimum, the concept of equal protection re-
quires that distinctions drawn in the law or in ifs administration
have some rational basis.'’® And the California appellate decisions
do not hold that an unreasoned application of the law is permissible
so long as the police do not discriminate between offenders on the
basis of race, religion or national origin. Those decisions have all
concerned the question of whether lax enforcement of a criminal
statute by the police creates a defense on equal protection grounds
for those who have been arrested.’’* The COSMOS suit raises dif-
ferent issues involving the purposeful enforcement of a statute un-
der standards which may lack mere rationality. A number of recent
Supreme Court decisions have reiterated the principle that irration-
al statutory or administrative classifications are inherently violative
of equal protection guarantees.'’® Given this fact, it appears that
General Order No. 112 as written will probably be struck down
since it allows the invocation of section 849(b)(2) to turn on a host
of subjective and fortuitous factors which seem to preclude a rea-
soned application of the law.

The Use of Prior Arrests for Public Intoxication in Determining
Eligibility for Release Under Section 849(b)(2)

The more difficult question raised by the COSMOS suit is
whether police use of prior arrest records in granting or denying re-
lease under section 849(b)(2) is in and of itself unconstitutional
since it discriminates against a certain class of persons, namely the
repeating offender. Presuming the vagueness problem could be re-
moved by rewriting General Order No. 112 to stipulate a specific
number of arrests after which release under section 849(b)(2)
would not be possible, could the exclusion of repeating offenders
then be justified as a rational exercise of the discretionary power to
define what constitutes a “desirable” release conferred upon the po-
lice by section 849(b)(2)?

113. See F.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920) for a clas-
sic articulation of the “mere rationality” test. A number of recent decisions have
held state action unconstitutional under this test. James v. Strange, 407 U.S. 128
(1972); Eisenstadt v. Baird, 405 U.S. 438 (1972); Reed v. Reed, 404 U.S. 71 (1971).
See Gunther, supra note 109, at 20-21.

114. Downing v. State Bd. of Pharmacy, 85 Cal. App. 2d 30, 192 P.2d 39 (1948);
‘Wade v. San Francisco, 82 Cal. App. 2d 337, 186 P.2d 181 (1947).

115. Authorities cited note 113 supra.
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The police consistently argue that such a limitation is reasona-
ble because its effect is to remove the chronic offender from the
streets for some period of time, thus allowing police officers to de-
vote greater energies to the apprehension of persons committing
more serious offenses.’*® This is essentially an argument for pre-
ventative detention which has never been a favored concept in the
American legal system.'*” And it does not take into consideration
what happens to the chronic inebriate after his arrest. If a court ap-
pearance results in a dismissal of the charges or probation, the of-
fender is back on the streets rather quickly and the same problem
again presents itself. If a court appearance results in a jail sentence,
the offender is removed from society for the length of that sentence

116, Confidential interviews with San Francisco Police Officers, in San Francisco,
1974, ‘This argument was also raised by the respondent in COSMOS. Interview
with Gilbert T. Graham, counsel for plaintiffs in COSMOS, in San Francisco, Octo-
ber 23, 1974 [hereinafter cited as Graham Interview]. L.

The fact that the police favor denying release to the chronic inebriate does not
mean, however, that they favor continued police involvement with the problem of
public intoxication. In order to gain some idea of how the police view their present
role, questionnaires were submitted by the authors to twenty-five patrol officers at
each of the nine District Stations in San Francisco. Additionally, questionnaires
were submitted to the officers assigned to the City Prison where those public inebri-
ates destined for arraignment are held. The questionnaires were directed to officers
most familiar with § 647(f) arrests. Two hundred and fifty responses were received,
reflecting the views of over one quarter of the patrol force in San Francisco. The
second question asked:

How well does the following statement express your own attitude:
“The handling of public intoxication cases by police officers is a
serious waste of law enforcement resources.”
a. I totally agree with the statement;
b. I totally disagree with the statement;
c. I substantially agree with the statement;
" d. I substantially disagree with the statement;

. €. T have no opinion regarding the statement. o
21% of the officers answered that they totally agreed with the statement; 48% an-
swered that they substantially agreed with it; 6% were in total disagreement and 18%
disagreed substantially; 13% had no opinion. R

The seventh question asked the following: .
How much of the police role in picking up publically intoxicated
persons on the streets do you feel could be done by specifically
trained public health workers? .
a. none of it;
b. some of it;
c. much of it;
d. almost all of it.
6% of the officers responded that no part of the police role could be handled by
public health workers; 29% felt that some of it could be delegated; 31% felt that
much of it could be delegated; 34% felt that almost all of it could be delegated.

These responses strongly suggest that a majority of the patrol force in San Fran-
cisco is unhappy with the present police role and would like.to see much if not all
of it delegated to public health workers. Captain George Sully, head of the Planning
and Research Division, which plays a major part in formulating police policy, also
felt that the police role should be eliminated, Interview with Captain Sully, in San
Francisco, February 17, 1974. (The authors would like to express their thanks to
Capgziln)Sully for making the submission of the questionnaires to the patrol officers
possible). ) . .

117. N. KITTRIE, supra note 45, at 340,
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but continues to be a drain upon the resources of the criminal jus-
tice system. As an inmate of the county jail, the offender must now
be fed, clothed and housed in addition to being constantly super-
vised by the correctional personnel of that facility. During 1970,
the San Francisco County Jail at San Bruno cost $7,029,630 to
maintain.’'® Roughly fifty percent of the jail population that year
was comprised of persons arrested for drunk and disorderly con-
duct.**® If public inebriates were no longer incarcerated in the
county jails, one wonders whether a net loss of police services
would actually result if money saved in correctional costs was used
to either hire more police officers or establish the alternate civil sys-
tem envisioned by the Uniform Act.

The most emotionally appealing argument raised in favor of
denying release to the repeating offender is that such persons often
need extended incarceration for health reasons.'? This much used
rationale for the continued existence of public intoxication statutes
in general holds that many chronic inebriates need county jail time
to “dry out,” that they would be far worse off on the streets and
that the state has a legitimate interest in protecting the physical well-
being of such persons.’® Yet there is no necessary relationship be-
tween the number of past offenses and health. Frequent arrests for
public intoxication within a short period of time could just as easily
be traced to a personal tragedy, loss of a job, the end of a marriage
or a myriad of other causes. And even where isolation can be justi-
fied for health reasons, it is indeed an anomaly that inebriates are
confined in institutions notoriously lacking in health care serv-
ices.'?? One of the studies contained in the Task Force Report on
Drunkenness quotes a statement made by Austin MacCormick, a
former New York City commissioner of corrections, on the effect
which life behind bars has on the chronic alcoholic.

The appallingly poor quality of most of the

118, CarLForNIA COUNCIL ON CRIMINAL JUSTICE, 1972 CoMPREHENSIVE PLAN FOR
CrIMINAL JUSTICE A-198 (1972).

119, Id. at 90.

120. BoGUE & ScHUSKY, THE HoM=ELESS MAN ON SkIp Row 88 (1958); Amir, So-
ciological Study of the House of Corrections, 28 Au. J. Corr. 20, 21 (1966). This
argument is also raised by the respondent in COSMOS. Graham Interview, supra
note 116.

121. 'This argument loses much of its force when one considers that a significant
number of inebriates die in the “drunk tank” each year from delirinm fremens and
from injuries suffered on the street. PRESIDENT'S CoMMISSION ON CRIME IN THE DIs-
TRICT OF CoLUMBIA, REPORT 476 (1966); F. GraD, supra note 3, at 12; R, NIMMER,
supra note 3, at 3.

122, F. ALLEN, THE BORDERLAND OF CRIMINAL JUSTICE 5 (1964); TasKk FORCE
REPORT: DRUNKENNESS, supra note 3, at 3.
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county jails in the United States is so well known
that it is probably not necessary to discuss this
point at any great length. The fact that the ma-
jority of all convicted alcoholics go to these in-
stitutions, however, makes it imperative that the
public, and particularly those thoughtful citizens
who are interested in the treatment of alcohol-
ics, never be allowed to forget that our county
jails are a disgrace to the country and that they
have a destructive rather than a beneficial effect
not only on alcoholics who are committed to
them but also on those others who are convicted
of the most petty offenses.**

If the main reason for detaining repeating offenders is a medical
one, then arguably detention should not last beyond the point at
which such persons may be safely released.’?* Since little attempt
is made by the courts to base the length of a sentence on the
amount of time needed for physical recovery, many repeating of-
fenders undoubtedly regain their health before they gain their free-
dom. Continued incarceration in such cases has no medical justifi-
cation and one may then question whether a legal judgment based
upon it has any continuing basis of support.'?®

The administrative convenience and parens patriae**® ration-
ales for refusing to release the repeating offender must be balanced
against the constitutional issues which are inevitably raised by such
a policy. Limiting the application of section 849(b)(2) on the basis
of prior arrests for public intoxication presents many of the same dif-
ficulties which prompted the California Supreme Court to declare
the predecessor of section 647(f) unconstitutional in In re Newbern. 1?7

123, TAsk ForCE REPORT: DRUNKENNESS, supra note 3, at 3.

124, Lake v. Cameron, 364 F.2d 657, 659 (D.C. Cir. 1966). Lake was one of
the first decisions to question the indefinite incarceration of perscns deemed “men-
tally ill.” Judicial recognition of a right to treatment for those incarcerated for their
own protection is growing, McNeil v. Director, 407 U.S. 245 (1972); Jackson v.
Indiana, 406 U.S. 715 (1972); Rouse v. Cameron, 373 F.2d 451 (D.C. Cir. 1966);
Montgomery v. Director, 224 Md. 700, 223 A.2d 776 (1965); Note, Due Process for
All—Constitutional Standards for Involuntary Civil Commitments and Release, 34 U,
Ca1. L. Rev. 663 (1967). If arrests for public intoxication are to be justified for
health reasons, then arguably a right to treatment attaches along with the right to
be released when the need for further confinement ends.

125. For a superb discussion of the legal issues raised by incarcerating persons for
“their own good,” see N. KITTRIE, supra note 45, at 372.

126. The term parens patriae involves the notion of the sovereign-parent acting
in the interests of those subjects who cannot care for themselves. It is a notion de-
rived from the English concept of the King as both ruler and guardian of the people.
BrAck’s Law DICTIONARY 1269 (4th ed. 1968).

127. 53 Cal. 2d 786, 350 P.2d 116, 3 Cal. Rptr. 364 (1960).
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There seems to be very little difference between allowing individual
police departments to decide how many arrests make one a chronic
inebriate and allowing individual judges and juries to decide which
offenders are “common drunks.” The emphasis is again on past
rather than present conduct and since the number of arrests which
constitute a record of habitual intoxication is bound to vary be-
tween jurisdictions, the choice between freedom and incarceration
is again allowed to turn on a.highly subjective and uneven standard.

Bail procedures in many cities further exacerbate the equal
protection problem which results from allowing the police to en-
force what amounts to an habitual offender statute of their own
creation. The COSMOS suit points up the fact that all persons with
lengthy arrest records would not necessarily remain in jail. Anyone
arrested for public intoxication in San Francisco can post $25 bail
and be virtually assured that further action against them will not be
taken if that bail is forfeited.'*® In the deposition which the plain-
tiffs took from Officer John Larsen, he could remember only one
case in eight years where an inebriate who had posted bail for a
violation of section 647(f) had been arrested under a bench warrant
after failing to appear in court.*®® Thus, in San Francisco and those
cities which follow a similar procedure regarding bail forfeitures
for section 647(f) violations, affluent inebriates can buy their way
out of the drunk tank regardless of their prior arrests; indigent in-
ebriates can secure their release through section 849(b)(2) or not
at all.*® While the police may have no say in bail matters, basing
release on prior arrests ultimately results in reserving incarceration
as a penalty imposed only on the indigent. Thus, the realities of
denying release to the repeating offender make it highly doubtful
whether designating a specific number of prior arrests would cure
the infirmities of the police policy which presently exists in San Fran-
cisco.

Justice Harlan has commented that the courts should “squint
hard” at any governmental action which deprives an individual of
his right to remain free.*** A number of Supreme Court decisions
have found that there can be no interest more fundamental than the
right to be free from a haphazard administration of the criminal law.

128. Graham Interview, supra note 116.

129. Supplemental Points and Authorites in Support of Plaintiff’'s Motion for Pre-
li;ni;l;lry Injunction at 11, Cosmos v. Scott, Civil No. 664265 (filed on April 21,
1972).

130. Bail forfeiture to avoid further court proceedings is common in many other
jurisdictions. W. LAFAVE, supra note 3, at 440-43; Task ForCE REPORT: DRUNKEN-
NESS, supra note 3, at 2.

131. Williams v. Illinois, 399 U.S. 235, 263 (1969) (Harlan, J., concurring).

287

Published by GGU Law Digital Commons, 1975

29



Golden Gate University Law Review, Vol. 5, Iss. 2 [1975], Art. 2

GOLDEN GATE LAW REVIEW

When society acts to deprive one of its mem-
bers of his life, liberty or property, it takes
its most awesome steps. No general respect for,
nor adherence to, the law as a whole can well be
expected without judicial recognition of the par-
amount need for prompt, eminently fair and
sober criminal law procedures. The methods
we employ in the enforcement of our criminal
law have aptly been called the measures by
which the quality of our civilization may be
judged.132

And since the landmark decision in Griffin v. Illinois,*®® the courts
have shown a growing willingness to examine the question of
whether a penal law nondiscriminatory on its face works an invidi-
ous discrimination on the indigent defendant in practice.’®* Limit-
ing release under section 849(b)(2) on the basis of prior arrests
for section 647(f), regardless of their number, works such a dis-
crimination on indigent inebriates in San Francisco and those other
cities which have similar bail procedures.

The Supreme Court’s recent decision in Marshall v. United
States*® also does not resolve the equal protection issues raised in
the COSMOS suit even though there is a surface similarity between
the two cases. In Marshall, a petitioner with three prior felony con-
victions attacked his exclusion from a diversionary program for
drug addicts established under the Narcotics Addict Rehabilitation
Act of 1966 (hereafter NARA).**¢ The Act provided that persons
with two or more prior felonies on their record would not be con-
sidered for diversion and the petitioner challenged.this provision on
equal protection grounds. The Court went into an intensive exami-
nation of the legislative history behind the exclusion and concluded
that its purpose was to remove from consideration persons whose
records indicated a history of serious or violent crimes. Justice
Burger, writing for the majority, also noted:

[1lt cannot be said that it was unreason-
able or irrational to act on the predicate re-

132. Coppedge v. United States, 369 U.S. 438, 449 (1962); Skinuer v. Oklahoma,
316 U.S. 535 (1942); United States v. Carolene Products, 304 U.S. 144 (1938).

133. Griffin v. Illinois, 351 U.S. 12 (1956).

134. James v. Strange, 407 U.S. 128 (1972); Tate v. Short, 401 U.S. 395 (1971);
Rinaldi v. Yeager, 384 U.S. 305 (1966); Note, Discrimination Against the Poor and
the Fourteenth Amendment, 81 Harv. L. REv. 435 (1967).

135. Marshall v. United States, 414 U.S. 417 (1973).

136. 18 U.S.C. §§ 4251-55 (1969).
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flected in the legislative history and explicitly
stated in the exclusion provision of section 4251
(H)(4), that a person with two or more prior
felonies would be less likely to adjust and ad-
here to the disciplines and rigors of the treat-
ment program and hence is a less promising
prospect for treatment than those with lesser
criminal records . . . . It should be recognized
that the classification selected by Congress is
not one which is directed “against” any individual
or category of persons but rather it represents a
policy choice in an experimental program made
by that branch of Government vested with the
power to make such choices.*37

The Court concluded from the legislative history of the Act that the
exclusion was rationally related to its basic purpose of treatment
and rehabilitation and held'that because of this fact the challenged
provision did not violate equal protection guarantees.®$

The Marshall case does not answer the constitutional ques-
tions posed by a police policy which would exclude repeating of-
fenders from release under section 849(b)(2). The Supreme Court
was dealing with a statute which had an abundant legislative history
clearly indicating the purposes which lay behind its enactment. Sec-
tion 849(b) (2) has no such history. One of its goals was probably
to insulate the police from civil -liability for releasing public inebri-
ates prior to their arraignment. If the legislature intended that the
police should have the additional power of deciding which offend-
ers were chronic inebriates (i.e., “common drunks”) and should
base release upon this decision, then arguably the statute itself is
unconstitutional under the holding in In re Newbern.**® The Su-
preme Court also was not dealing with a classification which ulti-
mately results in penal incarceration solely on the basis of wealth.

137. 414 U.S,, at 428,
138. Justice Marshall’s dissenting opinion did not discuss the question of whether
a “suspect classification” or a “fundamental interest” was involved which would ne-
cessitate a stricter standard of judicial review. Rather, he found that the exclusion
bore no rational relation to the purposes of NARA.
I press my disagreement no further here, for a careful analysis of
the two-felony exclusion and the ends Congress sought to achieve
shows that the exclusion is a totally irrational means toward those
ends, If deferential scrutiny under the Equal Protection Clause is
to mean more than total deference and no scrutiny, surely it must
reach the statutory exclusion involved in this case.
Id. at 433,
139. 53 Cal. 2d 786, 350 P.2d 116, 3 Cal, Rptr. 364 (1960).
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The Court was careful to point out that the exclusion in NARA was
not directed “against” a certain category of defendants. And finally,
the court found that the exclusion bore a rational relationship to a
legitimate governmental interest. It is difficult to find a governmen-
tal interest strong enough to justify the type of discrimination
worked on indigent alcoholics in San Francisco.

Conclusion

In its attempt to limit the harsh operation of section 647(f),
the California legislature enacted a statute which placed a broad dis-
cretionary release power in the hands of the police. Unfortunately,
the power came lacking guidelines as to its proper use. The impli-
cations of the COSMOS suit are that the police have tended to ap-
ply the law in a manner which resurrects the concept of the “com-
mon drunk” discredited in the Newbern case. Public intoxication
has again been allowed to become a status offense directed at a cer-
tain group of indigent alcoholics who suffer from a condition which
penal incarceration will not change but only worsen. The occasion-
al offender and the affluent avoid the rigors of a criminal prosecu-
tion entirely even though equally guilty of having violated the law.

The courts need not strike down the law in the process of con-
demning its administration.’®® The courts need only hold that
section 849(b)(2) does not give the police the power to grant or
deny freedom according to their own notions of what constitutes
recidivist behavior. If arrests for public intoxication are to be justi-
fied as a parens patriae measure, then confinement should not con-
tinue beyond the point at which the offender may safely be released.

C. Diverting Inebriates to Detoxification Facilities: Penal Code
Section 647(ff)
The Legislative Background and the Judicial Response

Continuing legislative concern over the legal response to pub-
lic intoxication in California seems indicative of a recognition

140. Railway Express Agency v. New York, 336 U.S. 106, 112 (1949) (Jackson,
J., concurring).
Invocation of the equal protection clause . . . does not disable any
governmental body from dealing with the subjects at hand. 1t
merely means that the prohibition or regulation must have a
broader impact. T regard it as a salutary doctrine that cities, states
and the Federal Government must exercise their powers so as not
to discriminate between their inhabitants except upon some rea-
sonable differentiation fairly related to the object of regulation.
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among the lawmakers that section 849(b)(2) was far from a pana-
cea. In 1969, the first step toward developing the civil alternatives
recommended in the Task Force Report on Drunkenness was taken
with the enactment of Welfare and Institutions Code § 5170.

5170. When a person is a danger to oth-
ers, or to himself, or gravely disabled as a result
of inebriation, a police officer, member of the
attending staff, as defined by regulation, of an
evaluating facility designated by the county, or
other persons designated by the county, may,
upon reasonable cause, take, or cause to be
taken, the person into civil protective custody
and place him in a facility designated by the
county and approved by the office of Alcohol
Program Management as a facility for the 72
hour treatment and evaluation of inebriates.'*!

Section 5171, added at the same time, gave these facilities the pow-
er to detain inebriates placed in their care for a period of up to sev-
enty-two hours.’*2 If, at the end of that period,' the professional
staff found that the person was still in a gravely disabled condition,
section 5250 provided that the involuntary detention could be ex-
tended for an additional fourteen days after a hearing had been held
and the person certified for extended treatment.**?

The enactment of section 5170 represented another marked ex-
pansion of the powers of police officers over public inebriates. Since
the statute mentions no requirement that the gravely disabled per-
son be found in a public area, it gave the police authority to place
anyone discovered in such a condition in civil protective custody,
even if the inebriate was in his home at the time. It also gave this
same power to civilian employees of the county, undoubtedly antic-
ipating the future implementation of programs like the Bowery
Project in New York which use public health workers in picking up
inebriates and transporting them to detoxification facilities.***

There is no more effective practical guaranty against arbitrary and

unreasonable government than to require that the principles of law

which officials would impose upon a minority must be imposed
1d generally.

141, Car. WEL. & InsT. CoDE § 5170 (West 1972).

142, CaL, WEL. & InsT. CoDE § 5171 (West 1972).

143, CaL. WEL. & INsT. CODE § 5250 (West 1972).

144, VERA INSTITUTE OF JUSTICE, FIRST ANNUAL REPORT OF THE MANHATTAN
BowEery PrRoJECT (1969). For a good discussion of the problems and achievements
of the 2p{;:oblems and achievements of the Bowery Project see R. NIMMER, supra note
3, at 128,
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The only problem with section 5170 was the fact that a com-
panion statute required the counties to both designate a facility and
have it approved by the Department of Mental Hygiene.'** Regula-
tions by which a county facility could be approved were not forth-
coming.'*® And in 1971, the statute was amended to substitute the
Department of Mental Health for the Department of Mental Hygiene
as the approving agency.**” Further delays occurred as a result of
the agency change and regulations were not finally promulgated un-
til March 16, 1973.**% Thus, for four years after its enactment, tech-
nical compliance with the requirements of section 5170 was an im-
possibility. The counties which wanted to begin taking advantage
of the new law responded by designating detoxification facilities,
submitting applications for their approval and using them in the
interim before they had officially been approved by the state.'*?

The situation became more complicated in 1971 when the
legislature decided to take a more forceful step toward diverting in-
ebriates from the criminal justice system. On March 31st of that
year, Senator George Deukmejian introduced Senate Bill No.
819.15° Certain provisions in that bill would have removed the in-
clusion of alcoholic beverages in section 647(f) and would have re-
quired each county within the state to set up detoxification facilities
for the care and treatment of inebriates in lieu of their criminal
prosecution. The California Peace Officers’ Association and the
District Attorneys’ and County Counsels’ Association quickly went
on record in opposition to the bill.** Both groups argued that the
criminal prohibition should not be eliminated entirely. On May
14th, the bill was amended to leave alcoholic beverages within sec-

145. CavL. WeL. & InsT. CoDE § 5176 (West 1972).

146. Interview with Loren Archer, Director, Office of Alcohol Program Manage-
ment, in Sacramento, Oct. 1, 1974. Much of the delay was attributable to the fact
;halt11 the state was unsure whether to provide medical or non-medical detoxification

acilities.

Medically oriented facilities place the emphasis on having physicians and nurses
present at all times, Non-medical facilities are generally run by persons with some
medical training who may call in doctors when. necessary. The cost differential be-
tween the two types of facilities is enormous.

In 1974, an amendment to § 5170 was enacted to provide that 72-hour treatment
and evaluation could be accomplished in alcohol recovery homes which are patterned
after the non-medical model. CAL. WELF. & INsT. CobE § 5170 (West Supp. 1972).

147. See the legislative history of the existing statute in Car. WEL. & INST. CODE
§ 5170.1 (West Supp. 1974).

148, CaLr. ApMIN, DiG., tit. 9, subch. 3, art, 20 (1974).

149. Moss, supra note 84, at 546.

150. Cal. S.B. 819 (Reg. Sess. 1971).

151. Clerk’s Transcript on Appeal, at 209, Crazyhawk v. Municipal Court, Civil
No. 431050 (Cal. Super. Ct., Alameda County, January 1973) [hercinafter cited as
Clerk’s Transcript].
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tion 647(f).*52 It still included, however, a section which required
police officers to place all inebriates who had committed no other
crimes and would pose no threat to the safety of medical personnel
in civil protective custody. Such inebriates were immediately to be
taken to civil detoxification facilities. This version of the bill was
also opposed by both of the above named associations.'®® During
committee hearings, it was argued that the word “immediately” pro-
vided too little flexibility for police officers who might be called
away by more pressing duties and face civil liability for failing to
place an inebriate in civil protective custody.'®* Senate Bill 819 was
again amended and eventually passed on October 15, 1971.1% It
brought into being Penal Code § 647(ff):

Penal Code section 647

(ff) When a person has violated subdivision
(f) of this section, a peace officer, if he is rea-
sonably able to do so, shall place the person, or
cause him to be placed, in civil protective cus-
tody. Such person shall be taken to a facility,
designated pursuant to Section 5170 of the Wel-
fare and Institutions Code, for the 72-hour treat-
ment and evaluation of inebriates. A peace of-
ficer may place a person in civil protective cus-
tody with that kind and degree of force which
would be lawful were he effecting an arrest for
a misdemeanor without a warrant. No person
who has been placed in civil protective custody
shall thereafter be subject to any criminal prose-
cution or juvenile court proceeding based on the
facts giving rise to such placement. This sub-
division shall not apply to any of the following
persons:

(1) Any person who is under the influ-
ence of any drug, or under the com-
bined influence of intoxicating liquor
and any drug,.

(2) Any person who a peace officer has
probable cause to believe has com-

152. Id. at 102.

153. Id. at 127.

154, Id. at 128. .
2711;55. CALIFORNIA LEGISLATURE, 1971 FmNAL CALENDAR OF LEGISLATIVE BUSINESS
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mitted any felony, or has committed
o any misdemeanor in addition to sub-
division (f) of this section.

(3) Any person who a peace officer in
good faith believes will attempt es-
cape or will be unreasonably difficult
for medical personnel to control.*?®

The statute in its final form bore the marks of a political compro-
mise. It left many questions unanswered, among them whether all
counties were being required to establish detoxification facilities
and what was meant by the phrase “reasonably able to do so.”

The first judicial response to those questions came in the case
of People v. Superior Court (Colon).*** The defendant in that case
had been arrested for violating section 647(f) in a county which had
no civil facility. He challenged his prosecution on equal protection
grounds, arguing that the state could not prosecuie him since per-
sons arrested for public intoxication in counties which had civil fa-
cilities could not be prosecuted under section 647(ff). The question
of whether the defendant fit within any of the three enumerated ex-
ceptions to the application of section 647(ff) was never raised by
either party.’® The Superior Court quashed the prosecution. The
Court of Appeals reversed this ruling and held that one arrested in a
county which had no detoxification facilities could still be prosecut-
ed without violating the equal protection clause.

The state, in enacting Penal Code section 647,
subdivision (ff), is attempting to deal with the
problem of inebriates by permitting any county
which wishes to participate in the program an
opportunity to deal with such people as “sick”
rather than as criminals . . . . The United
States Supreme Court has upheld state’s action
whereby individuals are treated differently in dif-
ferent counties. . . . Consequently, the different
treatment in different counties does not neces-
sarily constitute a violation of equal protection.
A state must be allowed to experiment within its

156. Cavr. PeNAL CobE § 647(ff) (West 1972). .
(1;{2’) People v. Superior Court (Colon), 29 Cal. App. 3d 397, 105 Cal. Rptr. 695

158. The defendant in Colon was arrested during an argument in a bar. Even
if a detoxification facility had existed in the county of arrest, diversion might have
been precluded under Cal. Penal Code § 647(ff) (2) or (3) because of the disorderly
conduct accompanying the defendant’s arrest,
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borders to determine what is the best way to
deal with the problem of inebriates.?%?

The court essentially held that section 647(ff) was in effect only in
those counties which had elected to establish detoxification facilities
and that the uniform treatment of all public inebriates in California
was not necessitated by the statute itself or by the equal protection
clause. The later case of People v. McNaught**® reached the same
conclusion regarding the equal protection issue. The court in
McNaught specifically avoided discussing the appellant’s conten-
tion that section 647(ff) decriminalized “simple” violations of sec-
tion 647(f) in counties which had such facilities:

In view of the conclusion we have reached,
we do not find it necessary to decide the cor-
rectness of defendant’s premise that a simple
violation of 647, subdivision (f), does not con-
stitute a crime in a county operating a detoxi-
fication center . . . . Reasonable men may well
differ on that point. Without discussing it fur-
ther, it is apparent that most of the difficulties are
caused by the phrase “if he is reasonably able to
do so,” which qualifies the officer’s duty to place
the inebriate in civil protective custody. The
problem is that section 647, subdivision (ff),
does not specify what factors may be taken into
consideration in determining the officer’s reason-
able ability to place the inebriate in civil pro-
tective custody.*?

The Crazyhawk Case

In Crazyhawk v. Municipal Court,*®* the question which Co-
lon and McNaught leave unanswered was finally raised. On Janu-
ary 5, 1971, prior to the enactment of section 647(ff), the Alameda
County Board of Supervisors adopted a resolution in which they
designated a twenty-two-bed hospital ward as a detoxification facil-

159. 29 Cal. App. 3d 397, 400-01, 105 Cal. Rptr. 695, 696-97 (1972) (citations
omitted).

160. "People v. McNaught, 31 Cal. App. 3d 599, 107 Cal. Rptr. 566 (1973).

161. 31 Cal. App. 3d 599, 602, 107 Cal. Rptr. 566, 567-68 (1973). A “simple”
violation of Cal. Penal Code § 647(f) was defined by the court in McNaught as one
which did not involve any of the three enumerated exceptions to the operation of
§ 647(ff). Id. at 602 1.2, 107 Cal. Rptr. at 567 n.2.

162, Crazyhawk v. Municipal Court, Civil No. 33552 (Cal. Super. Ct., Alameda
County, January 1973).
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ity for purposes of Welfare and Institutions Code § 5170.1%® The
police began referring inebriates to that facility. In December of
1972, Oakland police officers arrested Sidney Crazyhawk for viol-
ating section 647(f). A criminal complaint was subsequently filed
because all beds in the detoxification facility were occupied at the
time of the defendant’s arrest.

The defendant filed a demurrer to the criminal charge in Mu-
nicipal Court arguing that his prosecution violated equal protection
guarantees since other inebriates were being diverted under section
647(ff) and a criminal charge could not be made in turn on the ex-
istence of an empty bed in a detoxification facility. The District At-
torney maintained that section 647(ff) mandated diversion only on the
basis of available space and since no beds were available at the time
the defendant was arrested, the police were not “reasonably able”
to place the defendant in civil protective custody.

The demurrer was overruled and the defendant then sought a
Writ of Prohibition and Mandate in the Superior Court o block
further proceedings below. The defendant stressed the uniqueness
of section 647(ff). Unlike other statutes concerned with diverting
inebriates from the criminal justice system, section 647(ff) was man-
datory in tone. Use of the word “shall” rather than “may” could be
read as imposing a duty on police officers in those counties with de-
toxification facilities to place all eligible inebriates in civil protective
custody. While the phrase “reasonably able to do so” in some way
qualified that duty, the correct interpretation of a penal statute was
at issue. The defendant pointed to established rules of construction
holding that a penal law susceptible to two different readings was
ordinarily given that reading more favorable to the defense.?®*

The defendant also stressed the fact that neither section 5170
nor section 647(ff) conditioned placement in civil protective custody
on actual placement in a detoxification facility.

5170. When a person is a danger to oth-
ers, or to himself as a result of inebriation, a
police officer . . . may, upon reasonable cause,
take, or cause to be taken, the person into civil
protective custody and place him in a facility

163. Alameda County Bd. of Supervisors, Res. No. 137052 (January 5, 1971).

164. People v. Alotis, 60 Cal. 2d 698, 388 P.2d 675, 36 Cal. Rptr. 443 (1963);
In re Makings, 200 Cal. 474, 253 P. 918 (1927); People v. Darling, 230 Cal. App.
2d 615, 41 Cal. Rptr. 219 (1964).
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demgnated by the county.1%®

(ff) When a person has violated subdivi-
sion (f) of this section, a police officer, if he is
reasonably able to do so, shall place the person,
or cause him to be placed, in civil profective
custody . . . A police officer may place a per-
son in civil protective custody with that kind
and degree of force which would be lawful were
he effecting an arrest for a misdemeanor without
a warrant. No person who has been placed in
civil protective custody shall thereafter be sub-
ject to any criminal prosecution.¢®

Thus, civil protective custody appeared to attach before an inebri-
ate was actually placed in a detoxifjcation facility. The phrase “rea-
sonably able to do so” was read as qualifying the mandate of section
647(ff) only where a police officer was called away by more press-
ing duties. If the officer received a radio call directing him to an-
other area or saw another crime being committed, the mandate of
section 647(ff) might have to be ignored. In all other cases, the
statute required that eligible inebriates be placed in civil protective
custody.

The defendant pointed out that the comstruction of section
647(ff) offered by the District Attorney and accepted by the munici-
pal court raised serious equal protection problems. If prosecutions
for public intoxication were made to turn on the availability of an
empty bed in a detoxification facility, some persons would be prose-
cuted because the last bed was filled a few hours before their arrest
and others would be prosecuted even though a bed became availa-
ble a few hours afterward. Since penal incarceration hung in the
balance, this unequal treatment of similarly situated offenders
could only be justified by showing that a compelling governmental
interest necessitated such a result.*®7

The District Attorney answered these arguments by first
maintaining that the Colon and McNaught decisions were control-
ling since the county detoxification facility had not received state
approval and therefore section 647(ff) was inoperative at the time

165. Cavr. WEL. & INsT. CODE § 5170 (West 1972) (emphasis added).

166. Car. PENAL CoDE § 647(ff) (West 1972) (emphasis added).

167. Note, Developments in the Law—FEqgual Protection, 82 HArv, L, Rev. 1065,
1120 (1969); authorities cited note 132 supra.
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the defendant was arrested. In the alternative, the District Attorney
argued that prosecution of the defendant was not violative of equal
protection guarantees since section 647(ff) was a reform measure
and reform could take one step at a time.'®® It was strongly sug-
gested that if the defendant’s construction of the statute was ac-
cepted, the police workload would become unmanageable because
of enormous increases in the arrest rate for public intoxication. Also,
without the possibility of lengthy confinement in the county jail, alco-
holics would be dying in the streets and the Board of Supervisors
might well decide to terminate its experiment with detoxification.

The Superior Court ruled in favor of the defendant and held
that to accept the construction on section 647(ff) offered by the Dis-
trict Attorney would be to find in the law a fatal constitutional defect.

In Alameda County there exist facilities for
referrals pursuant to P.C. Section 647(ff) and
the question becomes in this case ome of
whether or not within a county wherein a bed is
available for one inebriate who is therefore eli-
gible for civil protective custody and no bed is
available for the next inebriate who is then pro-
cessed criminally, equal protection is denied the
latter.

The legal incongruity of the question of
whether or not an inebriate is to be treated as a
criminal or as a sick person having to turn on the
existence or nonexistence of an empty bed is
manifest. The very essence of the doctrine of
equal protection is to obviate such unequal treat-
ment of persons within the same category.*®

The court took note of the fact that few beds were then available at
the existing facility and approved for an interim period the police
practice of taking persons into custody, on the condition that such
persons would be released when sufficiently sober to care for their
own safety. In no event were they to be detained in jail beyond 72
hours.??°

The District Attorney promptly filed an appeal contesting
both the court’s factual finding that a detoxification facility existed

168. Authorities cited note 110 supra.

169. Memorandum Decision re Petition for Issuance of a Writ of Prohibition, at 2
(January 29, 1973).

170. Id. at 3.
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in Alameda County at the time the defendant was arrested and also
its holding on the equal protection question. The specter of massive
arrests, dying alcoholics and the end to a noble exepriment was
again raised on appeal. Yet events subsequent to the Crazyhawk
decision have not borne out these predictions.

Although the Superior Court’s holding produced an initial
outcry from the police and did result in an increased number of ar-
rests for public intoxication in Alameda County, the necessary ad-
ministrative adjustments to decriminalization appear to have been
made and prosecutions for public intoxication have ceased entire-
Iy.1™ 1t is difficult to gauge what effect if any the decision has had
on the general health of the indigent alcoholic community.'™ And
the county has not closed its facility but has instead been seeking
additional funding to expand the services it offers.'”® Shortly after
the decision in Crazyhawk was announced, the Board of Supervi-
sors reaffirmed its commitment to the detoxification alternative.'™*

On March 4, 1975, the Court of Appeals affirmed Crazyhawk
in a somewhat cryptic opinion which was not certified for publica-
tion.'™ The court first found that the 1971 resolution created a sec-
tion 5170 facility in Alameda County and therefore section 647(ff)
was indeed operational at the time of the defendant’s arrest. And
since the proper construction of a statute which could result in penal
incarceration was at issue, the strict standard of equal protection re-

171. Interview with Michael G. Millman, Assitant Public Defender in charge of
appeals for the Alameda County Office of the Public Defender, in Oakland, Cal.,
March 24, 1975.

172. While the appeal in Crazyhawk was pending, the District Attorney brought
a test prosecution for public inftoxication in Oakland Municpal Court and submitted
the police records and death certificates of seventeen chronic inebriates to show the
effect Crazyhawk was having on the skid row community. The tie between these
deaths and the holding in Crazyhawk is somewhat tenuous since no evidence was in-
:Iroc;u_ced to show how many chronic inebriates were dying before the date of that

ecision.

Crazyhawk was echoed by another Superior Court, Memorandum Decision re
Petition for Issuance of a Writ of Prohibition, at 4, in Graham v. Municipal Court,
CiviIdNo. 457129-8 (Cal. Super. Ct., Alameda County, March 1975), where the court
stated that:

[plersons arrested when space is available at the detoxification fa-
cility have received 72-hour treatment and evaluation, while per-
sons arrested when space is not available have been prosecuted
criminally and faced with a possible six-month sentence in county
jail. Such disparate treatment affecting a person’s liberty, unjusti-
fied by any compelling state interest, is contrary to the guarantees
of Article I, Section 11 and 21 of the California Constitution and
the Fourteenth Amendment to the United States Constitution.

173. Clerk’s Transcript, supra note 151,

174. Alameda County Bd. of Supervisors, Res. No. 146296 (December 1972).

175. One can only speculate as o why the opinion was not certified for publica-
tion. Perhaps the court decided the issues should be resolved through legislative
rather than judicial action.
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view was held appropriate. The court then concluded that the reso-
lution adopted by the Board of Supervisors after the Crazyhawk
decision was dispositive of the equal protection issue in the case.

Its supervisors’ resolution of December 12, 1972,
indicates an initial as well as a continuing
intent to supply facilities adequate to the re-
quirements of section 647ff. Thus we cannot
avoid the conclusion that treatment of some in-
ebriacy cases as criminal and some as requiring
only civil commitment denies equal protection
of the laws.*7®

The court strongly intimated that if only the 1971 resolution were
before it, the decision on appeal might have been different.

Appellant might have argued that: the 1971
resolution, preceding adoption of section 647ff,
expressly contemplated a facility of limited ca-
pacity, too small to handle all arrested for
inebriacy; section 647ff is designed to encour-
age an experiment in treating drunkenness as a
sickness rather than a crime; the experiment is
progressive and desirable; to insist upon an all or
none application of the section may well tend to
defeat this purpose by imposing excessive costs
upon counties willing to experiment; although
penal sanctions do affect a fundamental right,
thus invoking the strict scrutiny test in applica-
tion of the equal protection requirement, desir-
ability of experimentation in such reform is
great; “the prosecution of one guilty person
while others equally guilty are not prosecuted is
not a denial of equal protection” (In re Finn, 54
Cal. 2d 807, 812); a legislature may “take re-
form ‘one step at a time’” (McDonald v. Board
of Election, 394 U.S. 802, 809), and is not re-
quired to strike at all evils at the same time (id.
at 811); thus random application depending
upon availability of treatment facilities is not
discriminatory and does not constitute a suspect
classification. Whatever application that argu-
ment might have in other circumstances, it can-

176. Unpublished opinion, at 5, in Crazyhawk v, Municipal Court, Civil No.
33552 (March 4, 1975).
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not avail Alameda County.*™”

Thus, the Court of Appeals concluded that the equal protection is-
sue is determined by the content of the county resolutions which
bring section 5170 facilities into existence. If they are too broadly
worded, as the resolutions in Alameda County were found to be,
equal protection challenges would be sustained.

The appellate decision in Crazyhawk is unfortunate because it
leaves section 647(ff) in limbo. There is no discussion of when civil
protective custody attaches, upon detention or upon placement in a
detoxification facility. There is no discussion of what “reasonably
able to do so” means and therefore the opinion offers little guidance
to those who must apply section 647(ff). And there is a notable
failure to discuss the nature of the governmental interest which
would allow criminal prosecutions to turn on the existence of an
empty bed. The question in Crazyhawk, like that in COSMOS, is
not whether lax enforcement of a statute creates an equal protection
defense for those who the state seeks to prosecute. Rather, the ques-
tion is whether diversionary laws may be applied in an arbitrary man-
ner simply because they are reform measures. It is true that a com-
pelling state interest may sometimes justify governmental action
which would otherwise be impermissible.’™ Yet this answer is in-
complete until one weighs the importance of the governmental in-
terest to determine if it is indeed compelling. It is this hard task
which the Court of Appeals avoided in deciding the Crazyhawk
case,

Conclusion

The enactment of Penal Code § 647(ff) in 1971 appeared to
be a major victory for those favoring the decriminalization of pub-
lic intoxication. While the criminal prohibition had not been elimi-
nated entirely, the Iegislative commitment to mandatory di-
version was seen as offering the promise of a substantial reduction
in the number of offenders actually prosecuted.’™ Unfortunately,
the courts have subsequently held that section 647(ff) applies only
in those counties which have elected to establish detoxification facili-
ties. And the appellate decision in Crazyhawk suggests that even in

177. Id. at 4-5,

178. Shapiro v. Thompson, 394 U.S, 618 (1969); Korematsu v. United States, 323
U.S. 214, 216 (1944); Schenck v. United States, 249 U.S. 47 (1919).

179. Office of Cal. Sen. George Deukmejian, Press Release (April 1971).
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counties which have such facilities, it is permissible to condition
diversion on the availability of an empty bed within them. In
March of 1974, the Office of Alcohol Program Management re-
ported that there were a total number of 402 beds available in non-
hospital detoxification facilities throughout the state.’®® During the
previous year, there were 202,976 arrests for public intoxication.!*
These figures alone demonstrate the present ineffectiveness of sec-
tion 647(ff) as a tool of meaningful reform.

For more than two years, there have been no prosecutions for
simple public intoxication in Alameda County as a result of the
Crazyhawk decision. An end to the lengthy incarceration of public
inebriates has been achieved without the adverse consequences$
which were at first predicted. The experience in Alameda County is
worthy of attention because it strongly suggests that the piecemeal
approach to reform may be inappropriate. The merits and the pace
of decriminalization in California have consistently been tied to the
number of empty beds available in detoxification facilities. This
emphasis may well have been misplaced.

I0. THE PROSPECTS FOR FUTURE LEGISLATIVE RE-
FORM IN CALIFORNIA

There is a bill currently pending before the California Legisla-
ture which would cure most of the ills discussed in this study. It is
Senate Bill No. 329, introduced by Senator Arlen Gregorio on Jan-
uary 30, 1975. Section 1 of that bill provides for the decriminaliza-
tion of public intoxication by June 30, 1978. It also requires every
county in the state to establish treatment facilities for public inebri-
ates by the same date. Section 2 would repeal section 647(ff) effec-
tive June 30, 1978. Section 3 would work the same result on section
849(b)(2). Section 8 would appropriate $20,050,000 to be used
over a three year period in training personnel and building the new
facilities. The ultimate source of these appropriations depends
upon the action taken in regard to another piece of legislation in-
troduced by Senator Gregorio, S.B. 204. This bill provides for a
slight increase in alcohol excise taxes which is expected to raise ap-
proximately $38,000,000 annually.'®? If S.B. 204 is not enacted,

180. ArcoHOL DATA, supra note 83, at 24.

181. CriME AND DELINQUENCY, supra note 77, at 14.

182. Interview with Peter Herman, Legislative Aide to Cal. Sen. Gregario, in Sac-
ramento, March 14, 1975.
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section 8 of S.B. 329 provides that appropriations will come from
the General Fund.

While one may question whether decriminalization must be
delayed another three years, the measures authored by Senator
Gregorio clearly offer the promise of significant reform. Unfortu-
nately, the passage of these bills to a great degree will depend upon
who wins the inevitable battle over funding. The alcohol beverage
industry has consistently opposed every measure which would fi-
nance detoxification and rehabilitation programs through an in-
creased tax on alcohol.’®® And their opposition has proved fatal to
similar bills in the past.®* If S.B. 204 is not enacted, a twenty mil-
lion dollar appropriation from the General Fund would face oppos-
ition in both houses and the possibility of a veto by the governor.?8?
The battle over the tax increase will therefore be a heated one and
much depends on its outcome.

Until the legislature acts, one can anticipate a steady flow of
litigation concerning the legal status of the public inebriate in Cali-
fornia. This study has dealt with police practices in only two cities.
Whatever abuses emerge from the facts of COSMOS are certainly
not unique to San Francisco. They are the norm rather than the ex-
ception. And the appellate decision in Crazyhawk is far from the fi-
nal word on section 647(ff). It seems to invite a host of test cases
on the effect of supervisors’ resolutions designating section 5170 fa-
cilities in other counties. It makes no attempt to define the phrase
“reasonably able to do so” and leaves the police role clouded. It
avoids discussing the nature of the governmental interest which justi-
fies the continued prosecution of those inebriates who, through no
fault of their own, cannot be diverted to detoxification facilities.
Whether these issues find their ultimate resolution in the courts or
in the legislature is unimportant. What is important is that existing
inequities be corrected as quickly as possible.

183. Id.
184. Id.
185, Id.
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