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CHAI RMAN ALISTER McALISTER: The meeting wi l l come to order. 

This is the Assembly Fi nance and Insu rance Commi ttee meeting in an 

interim study on the question of real estate financing and related 

problems. We have with us today, Assemblyman Mike Cullen; 

Assemblyman Richard Hayden; Assembl yman John Knox and myself as 

well as my Consultant, Carl Braken siek and my Committee Secretary, 

Betty Yearwood and my aide, Sal Bianco. I welcome all of you here 

and our first witness today will be Dr. Edward Barker, Commissioner 

of the Department of Savings and Loan. And also with him is Saul 

Perlis the Chief Counsel for the Department. You may proceed. 

DR . EDWARD BARKER: I'm delighted that Mr. Perlis and I can 

be here because, as I know your committee is well aware, a 

considerable amount of our activities evolve around the legal and 

the legislative bodies, in trying to represent numerous public 

interests in working with the savings and loan industry. Mr. 

McAlister, we're here to try to do the best we can in responding 

to your interrogations or your concerns as we see them. I think 

that rather than try to make any opening statement I'd like to 

suggest that if you have anything you really want to start us on 

we'd be delighted to try and do that. 

CHAIRMAN McALISTER: As you know, we're meeting t o d i scuss 

and to study a number of the problems in the entire rea l estat e 

indus t ry t oday including the savings and loan people . One seri o u s 

problem that seems to be afflicting the savings and l oan industry 



t oday or at l east until r ecen t l y was this ou tfl ow o f capita l . 

I ' m no t s ure wh a t thi s recent decrease in pr i me inter est rat e 

will do o r i s do ing to t h at, b u t I won de r i f you h ave a n y commen ts 

on that. 

DR. BARKER: Sure . This i s commonly r e f e rre d t o as "disinter-

mediation . " 

ASSEMBLYMAN MIKE CULLEN: Commiss i oner , c ould we have t hat 

again . 

DR. BARKER: I t's a f i nancial money market term to confuse 

the publ ic I s uppose. Disintermedi ati on is when you have a f l ow 

of savings from a thrift or public depository institution into other 

types of money market instruments o r investments. For exampl e , as 

has been experienced primarily by the savings and loan industry , 

some banks , and credit unions , the f low of savings accounts out 

into buy ing treasury notes that have been offered where the interest 

rate and the terms are more attractive to the depositor or the 

saver, than what the savings and loans, the banks, or the credit 

unions can offer under the laws which they operate. So that this 

process and problem has been going on now in kind of cyclical 

patterns and what is becoming more apparent is that with the shortage 

of savings and capital in the capital markets that more and more 

both governmental institutions as well as private institutions are 

going to this market in unprecedented amounts of demands. Thus 

the competition for these limited funds is pitting governmental 

insti tutions , such as the Treasury, against private corporate 

n eeds f or capital as compared to kind of intradepartmental needs. 
-

Consequently, the savings flow out of the savings and loan i nstitutions, 
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especially in Cal iforni a, have almos t been wi t h out preceden t inso

far as the magnitude o f t h e m. They ' ve been extreme l y great . We've 

had savings and loans, for exampl e , that the l arger ones a t one 

period of t ime were loos i n g c l ose t o a mi llion and a h a l f dollars 

a day every day they we re open . This would go on for periods of 

thirty and sixty days almost wi t hout cessation unti l ei ther the 

offering was c l osed or the money t h at was goi ng out had s ubsided . 

I think one other thing t h e commi t t ee would be interested in knowing 

about is that when the first series of these waves of disintermediatio 

took place , it was primarily in the central l arger cities where 

allegedl y the sophisticated money moved out into more att ractive 

offerings, away from the thrift institutions. But even in the last , 

we made an informal survey in our Department. For the months of 

August and September of this year even the smaller associations 

and the more rural in suburban areas of our State were fee l ing the 

disintermediation, which they had not felt back in 1973 to the 

degree they did in the middle part of 1974. So this is a trend 

that has affected all parts of the State and all of the savings 

and loan institutions. It hasn' t been just to the large ones and 

it hasn't been just to the ones in the major cities. It ' s been 

pretty statewide and pretty pervasive. 

CHAIRMAN McALISTER : Is this trend still continuing to the 

present? 

DR. BARKER: It has abated for two reasons : First, the 

Treasur y relented at one point a few months ago and went back to 

a ten t housand dollar certificate instrument instead of a one 

t h ou sand d ol lar. This automatically meant t hat many o f the smaller 
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savers could not qual ify, although their l ast offer ing, in the 

month of October, was one thousand dollars. For tunately, or 

unfortunate l y, whichever way you l ook a t it, a considerabl e amount 

of that was taken as it hit the market so only roughly three 

hundred mil l ion was subscribed by small depositors instead of t h e 

original issue I think was well up in t h e billions. 

Only about three hundred million of t h ose subscribed by the small 

saver/depositors , so the effect was not as great, Mr. McAlister , 

as had been predicted. There has been a leveling out , and in some 

cases now there have been several weeks where mos t assoc i ations are 

what we call in the black, meaning that there has been more deposits 

served than there have been withdrawal s . However , i t wou l d be 

sanguine on anyones part if they assumed that this meant that there 

was a directional trend around. Some experts are predicting that 

in January, a l though I understand it has now been postponed , if the 

Americans had been allowed to buy gold there would have been another 

real disintermediation period of some savings institutions . I 

understand that , if I'm not mistaken, Secretary of the Treasury 

Simon has postponed it or tried to postpone that from becoming 

effective. So I would say off hand that temporarily and in the 

real short runs savings and loans are stabilized. 

CHAIRMAN McALISTER: Well there is entirely something of a 

trend toward lower prime rates from what I have been observing. 

Hasn't it done something like two points i n t h e last couple of 

months? 
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DR. BARKER: Yes, that's t rue s i r . The prime rate may or 

may not affect the long-t erm interest r ate. At any given time it 

does not . However, if prime r ate were to continue to seek lower 

l evels and continued at t hose l ower levels for a longer period of 

time, then it would have an effect upon the longer term money 

market rates. But at a ny given t i me when the prime drops that 

doesn't necessarily mean that t he long-term money market rates 

drop with it in any sort of a positive correlation. 

CHAIRMAN McALISTER: Some proposals that they made, I 

understand, would permit the S & L ' s to pay higher rates to their 

depositors in order to compete wi t h these other sources or other 

competitive organizations. Do you have any feelings on that? 

DR. BARKER: Yes, I have mixed feelings on that. From the 

depositor's point of view, it would be fine and a l so it would 

probably mean, in one way of looking at it, that there might not 

be as much disintermediation. However, Mr. McAlister , if the 

savings and loan institutions are compelled to pay higher rates, 

to keep savings or to attract new funds, there is no way they are 

going to be able to lower their mortgage rates, because the cost 

of money wil l even become higher to them than it is now. 

CHAIRMAN McALISTER: They pay higher rates and more money 

at the same time i n order to get more money so that they have to 

charge more money in turn when they loan money. 

DR . BARKER: I t's a v i cious cycle. Might I indicat e one 

other part to the Committee ' s consideration . I am n ow going to 

have to talk in averages rath er t han in specifics on thi s point 

of any ins t i t u t ion. I woul d say on the average t h at the savings 
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a nd l oan associations in California , be they federa l ly char ter ed 

or State licensed, have had a change in their l iability depos i t 

racial mi x. Now, what do I mean by that? We l l , about the start 

of 1973 or in the middle of '73, the typica l deposit liab ility 

of the typical savings and loan in California showed that abou t 

twenty to twent y-five percent of its deposits were i n four - year 

certificates a t seven and a half percent, whereas abou t seventy

five to eighty percent of their deposit l iabil i t ies were in passbook 

accounts at around five and a quarter, five and a h a lf percen t . 

So under those conditi ons savi ngs and loan association s were ab l e 

to obviously offer lower mortgage rates to the bor rower because 

their cost of money on the average was wel l bel ow six percent. 

However, the trend has been a l most reversing itsel f i n that respect . 

Today we find that most associ a tions in the Stat e o f Cal ifornia , 

in an effort to retain their savings against the competitive 

structure, the money markets , have emphasized and gone to the four 

year, seven and a half percent certificate. So today in many 

associations a t least sixty or seventy percent of their deposit 

liabilities are in the seven and a half percent accounts rather than 

in the five and a half, five and a quarter percent accounts. So 

we had almost a reversal in the mix. 

CHAIRMAN McALISTER: The seven and a half percent accounts 

are four-year. 

DR. BARKER: That • s right. 

CHAIRMAN McALISTER: Do I recall that several months ago 

when the Citicorp holding company issued the so-called floating 

rate notes tha t you , as~ed the Attorney General to intervene or 
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or consider intervening on the grounds t hat t hey were enga ged 

in the unlawful p r actice of b ank i n g? 

DR. BARKER: According t o ou r l ega l pos ition' 

CHAIRMAN McAL I STER: Yes. Could you b ring u s up to date 

on that matter? 

DR. BARKER: I ' d ask Mr . Perli s to . 

MR. SAUL PERLIS: We l l, ther e is some con troversy on that 

subject within t h e Stat e g overnmen t and the matter was eventually 

referred t o the Governor a n d t here has been no action taken. The 

only action that's taken at t h e United States Congress level 

where they have a bi l l (I ' m not certain if it's been signed) which 

has been processed and would put control of these notes under the 

Federal Reserve. Clear l y, they l i ke to regulate them. 

CHAIRMAN McALISTER: That' s a pending bil l ? 

DR. BARKER: I think i t ' s been passed, or at least it's out 

of committee ready to be passed. 

MR . PERLIS: I think they agreed on the terminology of the 

statutes has gone through both Houses. I'm not quite certain 

whether the President signed i t or not. 

CHAI RMAN McAlister: What would the bill have done? 

MR. PERLIS: The bill p l aced under the Federal Reserve 

Board the right to regulate the issuance of such notes. 

CHAIRMAN McALISTER: Okay. But of course if that hasn't 

passed yet I guess its likely to go over to the next Session 

because it has • . 

MR. PERLIS: No. I believe it passed. The Presiden t may or 

may not have signed it. 
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CHAI RMAN McALISTER: I guess t hat' s a n i ssue t h at ' s going 

to be passed on t o the n ew Gove rnor . 

MR. PERLI S: Tha t would b e one of t he issu es, yes sir. 

DR . BARKER : Mi ght I add, Mr. McAl is t er , tha t at the t ime 

that we wer e quite con cerne d ab ou t t h ese Citicorp notes , the 

Department of Co r porations made a n opinion t h a t t hey could see 

no way they could legally p r event t h e ir sal e i n the State of 

Ca l ifornia. 

CHAIRMAN McALISTER : Do you stil l fee l t hat t hose notes 

did cause the adverse effect on the S & L's that you f e a red? 

DR. BARKER: I think that to some degree i t did. I ' d 

point out that maybe more important was the psycho l ogi ca l impact 

to the public that there were other areas of activity where they 

can invest their savings that might be more advantageous to them 

than putting them into a time deposit or a bank of a savings and 

loan account. 

CHAIRMAN McALISTER: Has your Department said anything other 

than you ' re concerned with the Citicorp issuance of, to assist 

the S & L's in ha l ting the outflow of f unds? 

MR. PERLIS : The interest rate structure is all controlled 

by the federa l government and we have no power to regulate interest 

rates. 

CHAIRMAN McALISTER: That brings another question. Are the 

interest rates that the State-chartered S & L's may pay regul ated 

by the federa l government? 

MR. PERLIS: Federal Home Loan Bank Board. 

CHAIRMAN McALISTER: So that' s entirely federal and not under 

the control of the State. 
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MR. PERLIS: That is correct. 

ASSEMBLYMAN CULLEN: The St ate officials met with the 

Secretary of Business and Tran sportation during t h e Citicor p 

crisis ab ou t wh at the savings and loan were concerned with. I 

think Crocker Bank a lso floated a similar issue and almos t concur

rentl y , Cha irma n McAlister's Committee put out a resolution , 

subsequentl y adopted by t he Assembly, directing a study with 

recommenda t ions as t o remedial action to be submitted to the 

Legislature in early January. Can you touch on the status of that 

study? 

MR. PERLIS: I believe I can. I don ' t really know where the 

study stands but I know we replied to the Business and Transportation 

Agency and gave them the complete documentation on what we had done 

as far as requesting action and stating that our position was still 

the same. We felt that something should be done. I cannot tell 

you what the study accomplished. I do not know what the results are . 

ASSEMBLYMAN CULLEN: That was represented to me by the 

President of Great Western Savings and Loan, who felt something 

should be done. We have a probl em. The Legislature is prepared 

to do something. What do you want the Legislature to do? The 

President o f Great Wester n d idn ' t know. Frank Walton left that 

meeting with a number o f savings and loan people feeling that if 

your industry is so con cerned wi th all the talent and knowledge in 

this field, you could come up with some def i nitive recommendat ions 

for legislat ion or the alternative . Now that you ' ve found yourself 

back in the competiti ve world, maybe you ough t t o start competing . 
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That i s very blunt. But if this report merely comes in 

describ i ng the problem, I for one would recommend to the Chairman 

tha t we j u s t f i l e it in the wastebasket, because we're not the 

only reservoir of knowledge. As a matt er of fact , we ' re not even 

a r eservo i r o f knowledge in t h is complicated financia l field. 

We depen d upon you folks who have made it a l ife's work. 

DR. BARKER: This is complicat e d by the fact that the Federal 

Home Loan Bank Board has a dual jurisdiction over all savings a nd 

loan institutions in the State of California. I n essence,the Fede r a l 

Home Loan Bank Board in Washington set all the governing laws 

regarding the insurance of accounts, whether the savings and loan 

is a State license savings and loan or it is a federally chartered 

savings and loan operating in the State of California. The insurance 

of accounts is established by the Federal Home Loan Bank Board, and 

other such laws and regulations regarding mergers, branching , and 

other things. While we have similar laws for State license, the 

area where we have no authority is in the area regarding interest 

rates. 

ASSEMBLYMAN CULLEN: If I may respond to that. Years ago I 

listened to our esteemed colleague John Knox at a dinner in South 

San Francisco, where he said that government doesn't manufacture 

solutions. We're in a position to provide tools so that the general 

public will have something to apply to the problem and come up with 

a solution. And for me to hear testimony saying tha t you ' re 

strapped because this is the law • • • this is State l aw . • • this 

is the federal law, really doesn ' t address the probl em because we ' re 

in the lawmaking business. If it's desirable we will unmake this 
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State law. If i t ' s desirab le we wi ll approa ch t h e Cal ifo r nia 

delegation and try to unmake or change the federal law . 

MR. PERLIS: You're t alk i ng about floa t ing not es tha t a r e 

sol d through out the country . And the Federal Reser ve , if they have 

the r egulatory power , m' ght cure some of the problems. Now, the 

second problem is whether there is anything that shoul d be passed 

in the Stat e Legislature addressed to that fact. I am not certain 

on that point because I don ' t know how far this federal statute 

will go towards curtailing t he p r oblem. 

CHAIRMAN McALISTER: Well, of course , we don ' t know how the 

Federal or Reserve Board i s going to speculate . Getting t hem power 

is one thing and k nowi ng what they'll do is something quite different 

DR. BARKER : Qui te c l early. No question about that. 

CHAIRMAN McALIS TER: There is a great difference of opinion 

on this issue. Some peopl e are unhappy with the floating rate 

notes and they let the S & L's take their chances and this is a 

very competitive market for money. 

DR. BARKER: It's a controversial issue, Mr . McAl i ster. 

There's no question about it. The reason we wanted to see an 

injunction or a stoppage was so there would be time in whi ch it 

could be studied and so that good legislation could be promoted. 

Unfortunately, we couldn't achieve that. 

CHAIRMAN McALISTER: Let me ask this. I think that perhaps 

Mr. Cullen really had in mind that whi l e you may not have much 

power, what would you do if you did have the power? 

DR. BARKER: My first suggesti on would be to get the Treasury 

of the United States out of the savings market and back into the 

money market. 
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CHAIRMAN McALISTER: So you wouldn't l e t them issue small 

d e n omina t ion instrumen ts . 

DR . BARKER: At high i n ter es t rat es. Here is one arm of 

t h e f ederal governmen t , t h e Feder a l Reser ves, the Federal Home 

Loan Bank Board , they 're sayin g t o savings and loans and to banks 

through federa l l aw whi ch domi n a t es over the state, you can only 

o ffe r a certa in rate t o a ttract s a v ings . Another arm of the federa l 

government , the Treasury , is de l iber atel y issuing a savings instru

ment a t a h igher competitive rat e, with e ven more advantageous 

f eatures t han the rate allowed to be offered by the banks, savings 

a n d l oans , credit unions, or any other private financial institut i on . 

So my firs t point would be, and I certainly concur with you Mr. 

Cullen, we shoul d be coming up with ideas. I did not realize the 

nature of wh at you were anxious to have us do here this morning. 

I would say to you, the first things I would strongly urge would be 

to bare pressure upon the Administration and Washington by the 

California delegation by all of us and to get the Treasury out of 

the savings markets. Then the flows into the savings and loans , the 

banks, and into other institutions that do the financing of 

residential housing would be in a position where pressure could 

be brought to bare for them to offer mor tgage rates, competitive 

but at the same time logical, to the needs of the public. As it 

stands now, the S & L ' s in many cases are seeing their costs 

rising, their ability to acquire funds rising, and they feel compelled 

to maintain a margin. In so doing it automatically pushes mortgage 

rates up. 
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CHAIRMAN McALISTER: What proportion of the S & L ' s 

deposits consist of i ndividua l deposits under ten thou sand do l lars ? 

DR. BARKER : We ll , I don 't h ave those figures with me but 

I ' d guess a considerab l e n umber . 

CHAIRMAN McALISTER: Do you think i t wou ld be more than half? 

DR. BARKER: Oh , yes . Easi l y more t h a n ha l f . 

ASSEMBLYMAN JOHN KNOX: Can a savings and loan ins t itution 

make a loan to a bank? 

MR. PERLIS : Yes, I guess it could. 

ASSEMB LYMAN KNOX: I just heard recentl y some very large 

amounts of money have been transferred from savings and loans to 

banks at substantial rates of interest. Were you aware of any of 

those loans? 

MR. PERLIS: No. Are you sure they were l oan transactions? 

ASSEMBLYMAN KNOX: 'rhat ' s what I heard. 

MR. PERLIS: 'rhey're not deposit transactions because of 

course they can deposit money in a bank. 

ASSEMBLYMAN KNOX: I heard they were transactions which 

involved the bank paying interest to the savings and loan. Now, 

whether it's a deposit or whether it's a loan, I don't know. 

MR. PERLIS : I don't know the answer to that. 

ASSEMBLYMAN KNOX: Would your department have any ability 

to regulate that, for example, if money were being withdrawn from 

the home b uilding mark et or home loan market, in order to assist 

some bank's cash position? Would you be in a position to stop the 

savings a nd l oan i nstitution f r om doing that? 
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MR. PERLIS: I think we would because t he Fi nanc i a l Code 

specifies the type of loan transactions that the savings and l oan 

can engage in. 

ASSEMBLYMAN KNOX: But they can depos i t money or, in e f fect, 

lend money to a bank? 

MR. PERLIS: They can deposit money, yes. 

ASSEMBLYMAN KNOX: They can't lend money to a bank? 

MR. PERLIS: Not unless it's secured by rea l property. 

ASSEMBLYMAN KNOX : I n the normal course of your exami n ation 

of savings and loans , would the nature of the deposi t come t o your 

attention? 

DR. BARKER: Oh yes . 

ASSEMBLYMAN KNOX : Are you aware of any deposits by savings 

and loans and banks that had unusual interest rates in the prime 

rate plus area? 

DR. BARKER: The exams on savings and loans are on an average 

of once every fourteen months. So activities do go on between 

examination periods in fluctuating manners. I would have to 

frankly go to our records of our most recent examinations of 

savings and loans to see if there was any real major trend of that 

sort of activity. To my knowledge there is not, although there 

could be some sporadic times when a savings and loan might do 

exactly what your question is saying. I have heard of some 

instances where they might, for a few days or a week or so, get 

into that sort of a situation. 

ASSEMBLYMAN KNOX: Would you consider t his something that 

you should stop? 

-14-



0 

0 

0 

DR. BARKER: Yes indeed. I assure you that we are trying to 

put every b it of pressure we c a n on the savings and loans. When

ever they h ave excess asset s, t h o se s h ould go into the hous i ng 

market. 

CHAIRMAN McALISTER : Where would they engage in the t rans 

action such as Assembl yman Knox has mentioned? 

DR. BARKER: To have a higher rate of return to them . 

ASSEMBLYMAN KNOX: I got some rather definite indications 

that at least one savings and loan institution made a very 

substantia l rate of interest. It ' s a deposit or a loan, I'm 

certain of that. And, it withdrew assets from that savings and loan 

that would be available to the housing market presumably, and put 

it in a bank at a high rate of interest. And I just don't think 

that's what these institutions were created for. I was concerned 

as to what your department is doing about it, if in fact that's 

true. 

DR. BARKER: If we found that to be a practice , we would go 

to those savings and loans with the idea in mind of ascertaining why 

they felt they had to do that. 

ASSEMBLYMAN KNOX: 'rhank you. 

DR. BARKER: I would also say that our examination does 

reveal many things in our examination process looking at it from 

a management point of view when we find such practices we cal l it 

to the attention of the management via a letter requiring their 

compliance. 

ASSEMBLYMAN KNOX: But this is a written regulation of your 

department. 
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DR . BARKER : We h ave wr itten regula t ion s regarding wh a t 

they can i nvest their assets in. 

MR . PERLI S: That ' s right . The statute actual l y p rovi des 

f or the depos it situation and the loan transactions are spelled 

o u t i n t h e Fin ancial Code as to what they can lend to • 

ASSEMBLYMAN KNOX: But I assume t hat the deposi t s i tuat i on 

contempl ates a normal deman d bank depos i t because the savi ngs 

and loan have t o put their money somepl ace. They have to have it 

available to pay off a depos i tor that wan ts t o with draw his funds 

or to make his loan appropriate • • • • 

DR. BARKER: It's entirely concei vab l e a bank might , for 

example, Mr. Knox, offer a savings and loan a privi l ege or an 

arrangement where they could theoretically have a demand deposit 

position. But they could also have it on a basis where they 

could transfer it into that demand deposit wh ile still leaving the 

funds with the bank in some other form that would bear interest 

to the savings and loan. 

ASSEMBLYMAN RICHARD HAYDEN: Yesterday our testimony brought 

forth some possible areas that I think perhaps you could clarify 

today. Basica l ly, I was concerned with this who l e area of parity. 

It is my understanding that the Commissioner has been given 

emergency powers by the Legislature to act after the federal 

government has acted, but that these regulations that you establish 

administratively go out of effect one hundred days after the l egis

lative session ends. I'm basical ly concerned about enacting s t atutes 

that specifical ly implement those regulations because there would 

be nothing at that point unti l the new commissioner came in and 
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you went through the same process again. I wonder if you could 

comment on that , part icularly beca use it h a s t o do wi t h t h e q uestion 

of a variable interest ra t e on mortgages which appears to be one 

of those t h ings which is being done by State chartered institutio n s 

that leak in several instances? Could you general l y comment i n 

that parti cular area? What legis l ation, if any, would you suggest 

is needed, or is it sufficient as it is? 

DR . BARKER: ~is Legislature enac ted a statute a couple 

of years ago, because of the fact that we have the two systems in 

California which are very competi tive. ~e Federal Savings and 

Loans and the State License very often (either Congress or the 

Federal Home Loan Bank Board) enacted legislation and, of course, 

it took them much longer for our Legislature to enact similar 

legislation. So we do have this ability to issue what is called 

a parity regulation at the end of the next legislative session, 

giving the Legislature the opportunity to either come up with a 

statute or if you reject it then the regulati on ceases to exist 

and that ' s the end of that. 

ASSEMBLYMAN HAYDEN: Is that in our n ew two- year session a 

technical question? 

DR . BARKER: Well, this stat ute was passed before the two

year sess i on went into effect. 

ASSEMBLYMAN HAYDEN: So that i n itself might be something 

that needed clarification. 

DR. BARKER: Sixty-one days after the end of the combined 

session we consider this a single session as I understand it . 

ASSEMBLYMAN HAYDEN: Right . 
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DR. BARKER : So actua l ly it could las t for two yea r s . 

CHAIRMAN McALISTER : If you pass a regulati on today the n 

that would be good until sixty-one days after the end of the 1 976 

sess i on. 

DR. BARKER: We've discussed t hat subject and I t hink tha t' s 

t h e conc lusion we ' ve reached . Al t h ough normal l y, before we go 

into that s ituation we more or less det ermine that it is l egis l a tion 

that either ourselves or someone is going to introduce in the 

Legislature and not wait. In o t her words we don' t real l y i ssue 

t hese regulations on the basis that they ' re go i ng t o stay for t wo 

y ears or even one year unless we fee l t h at legis l ation shoul d be 

enacted and we go into the Legislature wi th it: or t h e i ndustry 

t hat might do that. Now with reference to the variable rate 

mortgage, there is a civil code statute section , author i zing a 

variable rate mortgage and laying out certain condition s that have 

been in effect for several years . We have issued regulations 

with reference to them. The mortgage has never really been used 

to any great extent in this State. If the variable rate mortgage 

is enacted by the Federal Home Loan Bank Board, I think that it 

will probably take a statute of Congress . We have two things 

that I think would bother us. One is the peg. That has been 

the principal problem as to what do you peg it to. Our regulations 

peg it to a Federal Home Loan Bank directive that comes out every 

six months, establishing the average cost of money . Now there is 

cri t icism of that. It's not t he worl ds greatest system, but i t is 

pne problem. The second problem i s on a variable rate mortgage. 

If you do vary your rates, and you're obviously going to cut down 
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on the p r incipal paymen ts, wha t does that do t o your l oan maturity: 

I f you don't change t h e monthl y p ayment , you ' ll h ave a l oan that 

migh t then run ou t many years beyond the loan ma turity specifie d. 

I f you change the loan pa yment , t h e borr owe r of course is hurt . 

ASSEMBLYMAN HAYDEN: Now how woul d you sugges t, or are you 

ready to suggest what we in the Legis l ature might do to c l ari f y 

change. I'm not quite s ure of the words that I want to use . I 

don't know whether it would be appropriate i f the lengths of the 

loan be statutorily changed. 

DR. BARKER: On the peg I really have no suggestion. I 

really don't know the answer on that at al l and, insofar as the loan 

maturity I think there is going to have to be some legislation 

that will permit a modification of loan term to a certain extent in 

the event that the variable rate mortgage does win acceptance. Now 

what exactly, I don't know because I really didn't expec t to have 

this ques t ion and we didn't attend the hearings that you held the 

last couple of days. I think it ' s going to take some study. We 

kicked it around quite a bit several years ago within the department 

when Preston Martin was Commissioner because he was quite interested 

in the variable rate concept. I think one concept we had was to 

maybe not permit an extension of the maturity more than, say beyond 

twenty-five percent of the original term. ~at was just flat and 

arbitrary but it's one way to approach it. 

ASSEMBLYMAN HAYDEN: You are prohibited statutori l y now 

however, i n that part i cul ar area. So we would need legislation if 

we went t hat particul ar route . 

DR. BARKER : I think we would need some legis l ative enactment . 
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CHAIRMAN McALISTER: Maturity of l oans . Oh, I see. 

DR . BARKER: So what you have happening is you h ave t o 

escalat e your interest rates , wh ich you ' re paying l ess on the 

pr inc i pal and that means your t erm, you r payment s are going to 

stret ch out j ust that much longer i f you l eave t h e payme n t the 

same . 

CHAIRMAN McALISTER: That ' s a rather t roubling aspec t to 

t his. I can see some real equi t y argume nts i n favor o f the 

variab l e rate. The rates keep going up -- you ' re in effect, under 

t he common present system. You are asking newer borrower s to 

subsidize o l der borrowers. But on the other hand this maturi t y 

problem, when you have rapid and substantial rises in the ra t e , 

becomes almost an impossible thing. It was pointed out yesterday 

that you could reach the point where you had a negative flow here. 

In other words you were not paying off any of the interest or 

principal. 

MR. PERLIS: We did some calculations in the department at 

the time this subject was rather pressing. Actually if you don't 

change the payment, a loan could run to a infinity. But it's not 

likely to. 

DR. BARKER: May I add one other thing on this point, Mr. 

McAlister? There have been some other proposals and variable rates 

that, as now proposed, are also attracting the attention o f peopl e . 

One proposal would be a negotiable per i od. In other words that no 

mortgage would last for more than five years at a stipulated fixed 

rate and then at the end of that f i ve years i t would be s ub ject to 

negotiation again between the borrower and the l ender. Anoth er 
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proposal is called the flexib l e payment plan i n which , especial l y 

for young marrieds, the amount paid, at , say for t he firs t five 

years , would be at a lower payment and then after five years or 

whatever the stipulated time is, the payment s would be increased . 

This would give young marrieds an opportunity to try and acquire 

housing that now may be shut away from them . We're qui t e concerned 

about this. 

CHAIRMAN McALISTER : I brought some insurance on that plan 

once and when the time carne for the rates to go up I let the 

insurance drop. But, maybe the variable interest rate concept is 

only part of a larger ballgame . It's kind of like in the indexing 

concept. Maybe it rea l ly doesn ' t work too well unless you do this 

to a lot of other features in the economy. The extended maturity 

date, if you have substantial rises in the interest rate, doesn't 

seem to me that it's going to work. If they are not substantial 

then it could work quite well. 

MR. PERLIS: Well, one of the concepts on that is we don't 

have such things as an interest rate that always goes up . 

CHAIRMAN McALISTER: No. 

MR. PERLIS: There are always drops and I think the kind of 

a feeling is that it averages out . I think that's the way which 

it is normally explained. 

CHAIRMAN McALISTER: Hi s t orical l y we ' ve had as much de

flation as i nfla t ion. It's j ust t hat we ' ve l ived in a period here 

of a genera t i on or so where t h e inf l ation seems to exceed the 

defl ation , but that~ s not t he histo rical rec ord at a l l . If you 

have a g e n e r a tion like tha t, your l onger ter m may not count too much . 
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Le t' s turn t o the prepayment penal ty and sal e area. This i s a 

ver y controversial area, as I'm sure you gentl emen are aware . 

In t he savings and loan industry people tend to oppose res tr i~tions 

on the existing practices basi cally on the grounds tha t t h e y 

fear restrictions in these areas would make it mor e diffi cult for 

them to accumul ate capital and make their margin of profit even 

smaller and would make it more difficult to market their l oans , 

etc. Do you have any comments on these areas? What the i mpact 

woul d be on t he savings and l oan i ndustry , for instance, if we 

were to greatl y r estrict the use of prepayment penalties or the 

due on sale clause? 

MR. PERLIS: Well, obviously there would be some economic 

detriment. I don't know the exact amount if I personally would 

be in a position to evaluate . I think you have the cost o f 

entering into a loan which of course is the prepayment penalty 

feature. I can't say the dollar amounts , but of course it's 

all these various things which go to bui l d up the proper picture 

of a savings and loan. At the same time , this is one of the 

things that's always caused-- you have the consumer probl em and 

we have numbers of complaints by peopl e who have prepayment 

penalty clauses invoked against them. We try to work them out 

where we can, but it's not always very easy to do so . With 

reference to the due on sale clause, I think that's a very 

difficult one to answer. I think if the due on sale clause 

was outlawed i t would in effect lock the association into a l oan 

where interest rates may be less. 
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CHAI RMAN McALISTER: Wo u l d the consequence of tha t b e 

that they woul d ch arge somewh a t h igher i n t erest ra t es on the 

average? 

MR. PERLIS: This i s controversial . I mean t h ere are 

arguments t o be made on both s i d e s of t h i s pictur e. 

CHAIRMAN McALI STER : I f t here is some k ind of a loss to 

them on this, would they not have to make an effort to adjust to 

that in some way? 

MR. PERLIS: That is true. But query , where would they 

make the adjustment? 

CHAIRMAN McALISTER~ One possibil ity would be to just 

generally raise interest rates. 

MR. PERLIS: On the new loan s? 

CHAIRMAN McALISTER: Yes. 

DR. BARKER: Might I add that there's another peculiar 

feature in the money markets that is not normally explained and 

I think has an indirect impact on this problem of prepayment 

penalties and due on sale clauses, etc. I ' m sure when I make 

this remark it wil l seem l ike i t has no relationship, but I'll 

try it anyway. Looking at one of the other financial inter

mediaries who is in cons t ructi on financing, I use the word 

construction financing not residential housing, you will find 

that os t ensibly on the surface, it appears as if the interest 

rate t h ey charge on this financing, is less t han the savings and 

loan. I f you look only at t h e int erest rate it might well be. 

However , t hey usual l y have an arran gement in their financing where 

they tak e an equity posit i on . Now t h e concept of an equi t y position 
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in a r es i dentia l housing is someth i ng that has never b een expl ored 

pa r t icul arly. It 's a l ways assumed t hat t he Saving s and Loan 

Associa t ion , h aving b een the b u l wark of finan c ing of residen t i a l 

h o u sing, t h at t he owner got f u ll tit l e back with n o i mpin gement s 

or entangl e ment s again s t it, once he pa i d off t h e mortgage or 

c l eared the trust deed. Now , a ll I ' m saying h ere is that if more 

and more of our hous i n g goes in the d irec t ion that I think i t 's 

going, we ' re going to see the disappearan ce of t he single f a mi l y 

residence to a great extent. Seein g t he disappearance of the s ingle 

family residence could wel l mean that other financia l intermediaries , 

like life insurance companies and banks can finance compl exes and 

tracts rather than individual housing . In the case of life 

insurance it would be coming more and more into the market again, 

particularly where they can extract these equity positions that 

they do and the i r contracts. Thus, from a due on sale clause o r 

from a prepayment penalty aspect, these are things that don ' t 

affect that type of residential construction financing as compared 

to the savings and loan that doesn ' t have that capability or 

uniqueness. 

CHAIRMAN McALISTER~ Of course, some of these sources of 

funds that you mentioned, like the insurance company's, are subject 

to the usury laws, aren't they? 

DR. BARKER: Well, they take an equity position just as an 

amateur. I'm not an attorney. I don't see how that would affect 

the usury law, Mr. McAlister. 

CHAIRMAN McALISTER: Well, they can only charge so much 

interest. We have a ten percent interest limit. 
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DR . BARKER: Yes, t hat i s correct. But sometimes they 

act ually c harge a l ower rate of interest than t h e savin gs and 

loan does , because they take an equity position in considerat ion . 

Now I would suggest t o the Commi t tee that I t hink down the l ine 

more and more of our h ousing needs are going t o be r esolved in 

these more communal-type developments. I ' m convinced of it. If 

that is the case, I think in the future the housing needs and the 

financing of them in the State of California are going to be other 

than savings and loan associations that are going to be involved 

in that financing, Mr. McAlister. 

ASSEMBLYMAN KNOX: May I ask a question on that point. Is 

that Ventura case still the l aw where a lender takes an equity 

position that he also shares the liabilities if they turn up? 

MR. PERLIS: Yes. Yes, that's still the law but I think 

it . • 

ASSEMBLYMAN KNOX: Does it apply to the insurance companies 

to take an equity position • • 

MR. PERLIS: Anybody will say that becomes actively involved . 

I mean the Ventura case really involved considerably more than a 

lenders action. They really became involved in the construction, 

the design, the whole thing . As far as I know it's still the law. 

ASSEMBLYMAN KNOX: If any lender wants to get that last pound 

of flesh and not only ~et his interest, his prepayment penalty, 

his late payment penalty and his due on sale penalty, and in 

addition he wants a piece of the action, he also shares the 

liabilities. Is that still the law in California? 

MR. PERLIS : As far as I know it is, unless somebody has 

come up wi th a case which I haven ' t read recently. 
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DR. BARKER: I hope, Mr. Knox, you weren't t hinking that 

I was suggesting that savings and loans get into the equity position . 

ASSEMBLYMAN KNOX: Was t h is a bank or an S & L in Ventur a ? 

I can't remember. It was an S & L, wasn' t it? 

MR. PERLI S: It was not an S & L. It was not an equity 

position case actually, but a devel opmen t of a piece of land 

which associations can engage more l ike a joint venture. 

ASSEMBLYMAN KNOX: That's what the court hel d, in effect . 

MR. PERLIS : That ' s r i ght , in e ffect . 

CHAIRMAN McALISTER: The mat eri a l prepared by our consul tant 

indicates that bonuses, points, warrants, options and rights t o 

covert the lenders loan into t he corporate stock of a borrower, 

probably are deemed interest and must be considered in evaluat i ng 

whether the usury law has been violated. Also, the contingent 

interests such as an agreement to be compensated at a rate of 

interest less than ten percent, but to also receive a percentage 

of the borrowers profits, may be usurious, depending on the base 

rate used and the amount of risk assumed by the lender. So we do 

have some usury problems, at least lurking in the background here. 

Gentlemen, what are your feelings about the usury laws? While I 

know they don•t apply to the S & L's, they will apply to some of 

these other entities if what they do is construed to be interes t 

and it would exceed the ten percent. Are our usury laws outdated 

as some feel? 

MR. PERLI S: Well, as a lawyer I can't answer that because, 

for over twenty years of my experiences, I've only been with 

either a bank or a savings and loan, and both are exempted from 
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usury statutes. So I'm certainly not up- t o-date on the usury 

laws. I am sure your counsel has spent more time and effort on 

that than anything I've done. It woul d be difficult to answer 

that. 

DR. BARKER: The only way I would answer that , Mr. McAlister, 

would be from studying the money markets and disregarding the legal 

technical aspects of what you raised . It is my opinion that the 

capital needs of our economics system will be so great in the next ten 

years that I don't see any decrease in long-term interest rates in 

the future. Now, I ' m talking about ip the long run. I'm not 

talking about any seasonal adjustments or six months or short-term. 

If my prediction is correct, then I woul d say to you that the 

usury law might be uneconomical in that respect , if it were only 

ten percent, because it well could be that we could be at fifteen 

percent rates by '76, which I think is very likely. 

CHAIRMAN McALISTER: Any other questions? Thank you 

gentlemen. It's been very enlightening. 

DR. BARKER: Thank you. 

CHAIRMAN McALISTER: I appreciate your corning. Now Mr. Doug 

Gillies of the California Real Estate Association. 

MR. GILLIES TESTIMONY WAS ORAL AND IN WRITTEN FORM. 
FOR BREVITY, HIS WRITTEN TESTIMONY WHICH IMMEDIATELY 
FOLLOWS. 
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STATEMENT ON 

COSTS ASSOCIATED HI TH REAL PROPERTY 
FINANCI NG TRANSACTIO ·S 

to t he 

ASSEMBLY COM~HTTEE o ~~ FINANCE AND If~SURAN CE 
San Diego, November 13, 1974 

by 

Dugald Gillies, Vice President , · 
Governmental Relations 

CALIFORNIA ASSOCIATION OF REALTORS 

Mr. Chair~~n and Gentlemen: 

My name is Dugald Gillies, Vice Pr~sident for Governmental 

Relations of the California Association of Realtors (formerly the 

California Real ~state Association), an organization of 73,000 

Californians who are directly engaged in serving the public in 

real proper t y sale transactions. 

Because on a daily basis our members work wich buyers and 

sellers of real property, we think we can reflect co you what the 
-

problems and frustrations are, the impact of costs incident to 

those trans actions, and the extent of ifihibition of proper t y 
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transfers as a res ult of those costs or practices. 

We shall con f i ne our recommendat ions and di scuss i ons t o those 

real property transac t ions dea l ing with homes - --and fo r tha t pur -

pose would select the definition for which t here is ample prece-

dent in Californi a law of residentia l property of four unit s or 

less. 1 We have limited this discuss ion to considera t ion of housing 

because that is the area t o which mos t l egis l ation has been directed, 

is the area affecting the largest number of consumers and the one in 

which problems most frequently arise, and because buyers and sellers 

in most other si t uations tend to be more sophisti ca t ed and, there-

fore, more · able to negotiate for themse l ves. 

Shelter is a necess i ty. The interes t of government in ass i s t ing 

its citizenry to achieve the goa l of decent, safe and san itary 

housing is well expressed i n f ederal law and is reiter ated in state 

law in the mandate that genera l plans contain a housing element 

which "shall make adequa t e pr ovi sion for the housing needs of all 

2 economic segments of the community" and further expressed in the 

guidelines for tha t pl an ·e l ement adopted under authority of law 

which set a further goal of promoting and insuring "the provision 

1see, for example , Civil Code 1916.5 (variable interest): 
" ••• real property containing four or fewer residential units or on 
which four or fewer residential units are to be constructed ."; or 
Code of Civil Procedure 580b (deficiency judgements). 

2Government Code 65302. 
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of se l ecti on by l ocation, type, pr i ce, and tenure."3 

Shelter costs from 25% to 33% of the income of essentially 

every California family and, therefore , the costs or impediments 

to the acquisition of housing must also be the concern of. govern-

ment. 

Home ownership is a basic method of providing shelter---over 

3, 600, 000 Ca lifornia fami lies own the i r homes. But t he percent age 

q f homeowners whi ch was l ong on the rise is now beginning to s l i p 

because an i ncreasing portion of our population are literally priced 

out of t he hous.i ng market . It is genera l ly cons ide r ed today that 

more t han half of all Californians coul d not afford to buy a home. 

There are three element s of cost which are critical in the 

decision to acquire a r esidential prope r ty: 

(1) The monthly cost which includes the amortization of 

principal (and during the first years of a typica l home contract 

today this can amount to less than five percent of the monthly 

payments), interest and impounds for proper t y taxes and ins urance . 

(2) The initial cash requi rement which includes the down-

payment, loan fees or points (t o which is related assumption fees 

and the who l e question of1acce l e r ation) , transfer taxes imposed 

3Health and Safety Code 37041 and "General Plan Guidelines" 
IV-8 ( 1973), Council on Intergovernment a l Relations. 
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by government (plus fees amounting to thousands of dollars per 

unit in some areas on new construction in the form of "bedroom ' 

taxes, sewer and water connection charges, etc . ), title i nsurance, 

pest control services (inspection and mandated work), charges for 

appraisal and escrow, real estate commissions (although t hese are 

not mandated nor present in every transaction), the pro rata of 

taxes and insurance accrued, initial hazard insurance premiums, a 

host of miscellaneous fees connected with lending which we will 

examine later, and a group of fees imposed by government for re 

cording, appraisal (FHA), reports on use, occupancy and zoning, 

mandated inspections, and the like. 

(3) The price of the house, although this is translated to 

a monthly cost and an initial cash requirement and it should be 

parenthetically noted is affected, again, by government action. 

But it is not just the element of homeownership which must 

be your concern in this hearing . The mobility of our population is 

a factor closely associated with this situation. There are up to 

750,000 property transfers affecting owner-occupied homes in 

Ca l ifornia per year. These transfers occur by reason of change of 

job, an increase or decrease in family size, marriage and family 

formation, children, death, dissolution , health, changes in economic 

circumstances and a host of other reasons. 

It is the public policy and in the interest of this state to 
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fac ilita t e t hose prope~ty t~ansfers as expressed i n the Constitution4 
. 

an d on the long-standing stat utory pr ohibition against unreasonable 

restraint s on t ransfers. 

Thus, i t i s not just the buye r of a home who has a stake in 

t his t ransaction , but the se ller as we l l. Obvious l y , he will t ry 

t o recoup al l of his costs aris ing f r om t he sal e -- -and many costs 

are ascr i bed to the seller today- --s o that both parties have a 

stake no matter which pays these costs. Some federa l agencies s uch 

as the Veterans Administration require t ha t many of the basic costs 

involved in the transaction be entirely paid by the seller while 

FHA sharply limits the costs which may be assumed by the buyer, t hus 

shifting effectively the bulk of them to the seller. 

The seller also has an interest in protecting his equity which 

has been produced as the result of his investment, his labor and 

his care of the property. This is a legitimate interest and the 

erosion of this equity by mandating many of the costs of the 

transaction on the seller---costs which he cannot escape if he wants 

to sell---represents a substantial consumer burden. The seller is 

as much a consumer as the buyer and, obviously, there are just as 

many of them. The state has statutorily stated a policy that home 

4Ar~ic le I , Section 1. 

Scivil Code 711: conditions restra i ning a l ienation, when 
repugnant to the interest created, are void. 
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owner equities "must be protected and conserved11 .6 

Beyond this, the vendor of the home needs to preserve as much 

of his equity flowing from the transaction as possible since in 

normal circumstances he wil l be pur chasing another home for which 

his entire equity may be required, or which in any circumstance 

the application of his equi ty woul d reduce the amount of borrowing 

and, therefore, the effective price of the home primarily trans-

lated into the monthly payments. 

It is extremely significant t hat the protection of the equity 

of the seller which is impacted not only by the costs shifted to 

him but by the price achieved in the sale is dependent upon the 

availability of financing to the buyer. When an assumption of his 

loan by the buyer or new financing is not forthcoming, except at 

much higher interest rates, for example, the seller has the al-

ternative of reducing his selling price and absorbing the loss in 

equity to persuade the buyer to complete the purchase or of re-

jecting the sale and retaining the property. This concept is ac 

cepted by those appraising property.7 This is confirmed, also, 

6Health and Safety Code 37003. 

737 The Real Estate Appraiser 24 (1971): "It is said that 
valuation of older existing residences is best accomplished by 
using the market comparison approa~h ... Each (comparable) sale con
sidered is a past transaction. Value, however, is tied up in 
futures. Past sales cannot ind i cate present value unless it can 
be demonstrated that in the mortgage money market, the (continued) 
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in the ve r y definition .of "fai r mar ket va lue" which inc ludes the 

premise that the property transfers f or cash-- -when in ac t uality 

on residentia l property very few cash transactions occur. 

From t es t imony of Rea l t ors ac t ive i n the res i dent ia l marke t, 

in t oday ' s condit i ons of mortgage avai lability and pricing, as 

many as 20% of t ransactions which have been consummated by agree -

ment by buyer and seller " dr op out" because satisfactory financ ing 
- -~ . . --·-· ... -····---- --- ·- ---------

~~thin the means of the parties cannot be arranged . ---.... -
----------

The question should be asked: As a general princip l e, s hould 

government intervene or regulate the costs or other f actors in 

this residential property transfer transac t ion? 

First it should be observed that al l factors i n f l uencing 

the cost of a real property transaction are not t he subject of 

your hearing. You are not attempting to deal with the price of 

the house or the land, with pest control costs, with insurance pro-

tection costs and a number of other very significant factors. We 

do not urge that you expand the list to include these items s i nce 

we have no indication that it would be appropriate or feasible for 

7 (continued) same availability in payment terms continuesto pre
vai l . If during the interval between a past sale and date of apprai
sal, the competitive forces in the fixed income money markets have 
changed, making money scarcer and more expensive, ratios will pro
bably decrease and mortgage payment rates rise .•. Casual study of 
res~dential real estat~ ave~ the past two years plainly supports t he 
assertion that market activity and leve l s are thoroughly dependent 
on availability and terms of mortgage financing ." 
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govermnent to attempt to regulate these par t icular costs. 

We presume that it was t he conclus ion of your committee, as 

it would be our own, tha t i n t hose areas of cost in the home trans

fer situation in which t here i s adequate competition and an es

sentially free market t ha t there i s no reason for government to 

attempt t o intrude. Conceivably t here would be a constitutional 

ques t ion of government authority in such circumstances and there 

are, of course, a series of court decisions respecting attempts i n 

many fields to engage in price fixing which have been held invaUd. 

Beyond this, there is the real question of the effectiveness of 

government by some arbitrary means substituting the judgement of 

government officials for the judgement of the marketplace i.vhich 

raise real questions. Without elaboration, we believe, for ~XC!.mp le, 

that the experience of New York Ci t y with rent control has heen 

sufficiently documented to prove that those attempts were counte.r:

productive. 

On the other hand, government is nmv involved in the real 

estate sa l es transaction and, in fact, regulates many facets of 

it. It, for example, contributes to or assists many participants 

in portions of that transaction through the insurance of lenders ' 

risks on many loans, through the purchase of loans from lenders, 

from the c r eation of availability of funds in substantial quantities 

for loans (as, for example, the Federal Reserve system and the 
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Federa l Home Loan Bank Board}. 

Additionally, by stat ut e in Ca lifo r nia gove r nmen t eff ective ly 

limits competition through cr eation of a semi - monopoly s itua tion 

in which a limit ed number of char t e r s f or financ i a l i ns titut ions 

are made availab l e based on a de t e r mination by s t ate regula tory 

agencies of the " need11 t o serve the pub l ic. 

The California Associat i on of Realtors believes , in gene r al, 

t hat there s houl d be no government price control in the absence of 

an emergency or a grave abuse and this would go towards such areas 

of intervent ion as establishing the price of housing itself, es

tablishing the basic price of money, or specifically the establish

ment of real estate commissions (a subject with which we will dea l 

later in this statement). 

On the other hand, CAR believes that ~ limited regulation 

is desirable and is indicated on the basis of precedent and need 

where government has otherwise entered t he field. Franklin Harding, 

then the executive vice president of the California Savings and 

Loan League, was quoted several years ago i n testimony before a 

Congressional committee as saying: "But the fact remains, neither 

all lenders nor all borrowers are perfect, and a few of each are 

perfect stinkers."8 

8 
May, 1971. 
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It should be understood in t his context that state law has 
. 

attempted to provide specific remed i es for and protections for 

lenders i n real property loan t r a ns actions (as an example) t hrough 

rather ex t ensive statutory . devices and that, conversely, the bor-

rowers should be entit l ed t o similar consideration---and, of course, 

there is precedent for such cons umer-oriented law based on many 

factors. 

We will deal with each of t hese sit uations in specifics. 

Acceleration: 

Re l ated to the issue of acceleration is t he question of 

assumption fees and we will dea l with them together. 

Acceleration is a hot subject now with much attention focused 

on it since the October 10 d·ecis ion of the California Supreme Court 

in Tucker v. Lassen S&L Association9 . 

In a~tuality, it has periodically been a hot subject in the 

sense that acceleration has been used to effectively deny many 

Californians the opportunity to transfer property-- - to sell or buy 

a home---(an opportunity frequently based on vital personal neces -

s i ty) on about a two or three-year cycle since 1966: every t i ght 

money market. 

9 c 3d 
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And today we are experiencing the worst of those. Property 
. 

i n many, many cases is unsaleab l e because of int eres t r a t es and t he 

shor t age of money and while the shortage of money itse lf does not 

create a presumption of a restraint on a liena tion , a practice by 

l end i ng ins ti tut ions to accelerate l oans which produces t hat 

s hortage of money may wel l be such a restr aint, in our view . 10 

The par t ies to a transfer are f ur t he r be i ng severely d i sadvan-

taged through a l oss of their equity in substantial magnitude. This 

is contrary to expressed legislat i ve po l icy on protecting the home 

owner ' s equity. 11 

Acceleration is the practice, based on contract, by which the 

lender requires the payment of the entire remaining balance of 

principal and interest in one lump sum upon the conveyance of any 

interest in title to the property (voluntar·y or involuntary).l2 

10see footnote 5. 

llsee footnote 6. 

12A typical acceleration or due-on sale or encumbrance clause 
as quoted in Tucker, supra, reads: " To protect the security of t his ' 
deed of trust, trustor (borrower) agrees: ••. that if the trustor 
shall se l l, convey, or alienate, or further encumber said property, 
or any part thereof, or any interest therein, or shall be divested 
of his title or any interest therein in any manner or way, whether 
voluntary or involuntary, all obligations secured hereby, irre
spective of the maturity date expressed in any note evidencing the 
same, at the option of the Beneficiary (the nominee of the lender.) 
and without demand or notice, shall immediately become due and 
payable.'' Parenthetic material added. - -
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The so-called "due-on sal e" c l auses ,..;~ere essentially unknmvn 
. 

in real property financing prior to 1930 and when introduced first 

took t heir purpose in protecting t he sec rity of t he ender against 

moral r i sks such as waste or poor credit.l3 

Such a narrow and perfectly legitimate purpose would , of course, 

indicate t ha t acceleration would be waived where t here was no threat 

to the lende r 's security. But in recent years acceleration has been 

threatened or has occurred on the occasion of essentially eve r y 

transfer of property, whenever interest rates are higher than those 

in effect at the time of the l oan ' s original negotiation " openly to 

, secure economic advantages created by changing interes t rates. " 14 

In fact, one of the counsel for the California Savings and Loan 

League proposed in a law review dissertation that "the types of 

conditions to such a waiver which lenders normally prescribe are one 

or more of the following: satisfaction with the buyer's credit 

standing; expressed assumption of the loan hy the bu'yer; payment of 

a waiver fee; an increase in the interest rate to reflect the cur-

rent interest rate for such a loan; a reduction of principa l ; and 

13Bonanno, Jack F., "Due-on Sale and Prepayment Clauses in Real 
Estate Financ i ng i n California in Times of Fluctuating Interest 
Rates---Lega l I ssues and Al ternatives", 6 USFLR, 267, at pp . 27 1 
and 275. 

14rd. Also see, Cherry v. Home Savjngs and Loan, 276 CA 2d 
574 (disapproved whe r e incons i stent with Tucker, supra, by t he 
later Supreme Court act-ion ) ~ 
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the giving of. some type of additional security for the loarr•.l5 

The California courts have begun to erode this absolute power 

of acceleration by lenders.as a res tra int on alienation, but in 

very limited circumstances. The f irs t significant case was LaSa l a 

v. American Savings and Loan.l6 In brief, in that case the court 

determined that acceleration could not be used when the borrower 

executed a junior encumbrance on t he property as a means to i ncrease 

~he c urrent i n ter est rate, unless the lender ' s security was i mpa i red . 

The cour t observed: "In any event, a restraint on alienati on cannot 

be found reasonable merely because it is commercially beneficial to 

the restrainer. Otherwise one could justify any restraint on a l ien-

ation upon the ground that the lender could exact a valuable con-

sideration in return for its waiver, and that sensible lenders find 

such devices profitable." 

In October, the Tuckerl7 case e·xtends that prohibition against 

automatic acceleration in the absence of a showing of impairment of 

security, specifically in a transaction occurring in the form of a 

land sale contract where the seller retains a substantial equity in 

the property. It appears that the criteria of Tucker extends to 

other devices such as the all-inclusive geed of trust, the lease 

15Kolbor, Bernard, "The Due on Sale Clause in California", 
44 L.A. Ba~ Bulletin 64 (1968). 

16s c 3d 864 (1971). 

17supra. 
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opt_ion an~ . conceivably even,, the out r igh t sale where t:he seller 
--. ··-

takes back a second deed of trust as part of the purchase price 

where the condition of the retent ion of a substantial equi t y by 

the sel l e r is met. 
/ 

Frankly and parenthetically it "Y7ould he l p to secure i mmediate 

clarification of the application of Tucker to such situations as 

the all- inc l usive deed of trust and purchase money second mortgaee 

since we have evidence during the weeks since Tucker that some 

lenders are threatening acceleration in those cases despite the 

court 1 s action. 

But these beg the larger question: Shoul d not a homemvner 

have the r i ght to convey his property subject to an existing first 

trust deed to be assumed by the buyer, where no impairment of se 
'-......_ 

curi t y of th~_lenc!.~E._ i.~ i nvo l ved, in even an outright ·~ ·a-:Ie·struation? 

' We believe he should. 

The court in Tucker did not decide that question directly, but 

indicated that "such consideration must await a case involving the 

attempted exercise of a 'due-on' clause upon outright sale by the 

trustor . "18 

That was a primary function of SB 200 (Gregorio) of t he 1973-74 

18see footno t e 7 of T~cker, supra. 
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session which was before your committee and was referred to interim 

and pres umab l y i s one of the bases of t his hear i ng. 

While the cour ts in this stat e have pr eviously upheld the 

acce l erat ion device as not an unr easonable r estraint on a lienat ion , 

a nd as an i nte r pre t ation of existing constitut ional and statutory 

l awl 9 , they have now as previously indicated shown an i nterest i n 

reexamining tha t issue, particularly on t he basis of a plethora of 

critical commentary20. It should be emphasized, however, that the 

court even in the past has been interpreting statute and that it is 

the legitimate function of the Legislature to change the policy of 

that statute where conditions indicate. 

In our belief, conditions now indicate such a change. 

Consider the following: 

(1) The Legislature has statutorily enunciated the policy of 

protecting the homeowper's equity21 since the Coast Bank case. 

(2) In a relatively recent and expanding device, the owner 

who becomes the seller after say five years from his initial purchase~ 

19see, for example, Coast Bank v. Minderhout, 61 C 2d 311 (1964). 

2°For list of such commentaries see footnote 7, Tucker, supra. 

2lsee footnot~ 6 . 
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paid at the time of his purchase points and other charges (discussed 

later) as consideration for a 30-year contra~t. While t hese do no t 

represent prepaid interest (and the distinction is important) , t hey 

are an equiva l ent to i nteres t f or t he entire term. The currently 

typical two points plus $50 on a conventional loan is the equi va l ent 

of one quarter of one percen t i n terest prepaid, whereas the not 

unusual six points is the equivalent of three-fourths of one percent 

prepaid---or well over one percent for a 30-year term when com

pounded considering its prepaid nature. If the loan i s acceler ated 

after five years (and it could be one year), the unearned benefit 

to the lender is apparent. 

(3) Because of the factors in the point above and the r ea

sonable expectation of both parties to a rea l property loan tha t they 

are committed for a 30-year term, the owner, therefore, should be 

able to convey that right un l ess the security of the lender i s im

paired. 

(4) The inhibition against acceleration should not be limited 

in its operation (as extended by the courts to this time) only to 

those sel l ers who can afford, through a contract of sale or similar 

device, to retain substantial equity interest, but should be extended 

by the Legislature to the less affluent members of our socie t y who 

are to a greater degree the victims of the restraints on alienation 

or, alternatively, the exactions of lenders which occur through 
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threat of t he use of the acce l erat ion device . 

(5) The buyer of property is in no better position to pay 
f 

additional interest or poi~ts than a continuing owner of existing 

pr oper t y, but the lender using a device designed to protect his 

securi t y is exacting these higher charges because of the occurrence 

of a transfer of title---which frequently occurs from circumstances 

beyond t he control of the seller. 

(6) Modest mortgage borrowers are generally unable to bargain 

(even if they are aware) on acceleration provisions when they are 

presented with notes and deeds of trust with "boiler plate" pro-

visions which represent or approach contracts of adhesion. Any 

bargaining is generally confined to interest and points. 

(7) If lenders require periodic adj ustment of their loan 

portfolios, as they contend, they shoul d give serious consideration 

to adjusting their initial loans to the variable interest formula 

authorized by statute and regulations of the Savings and Loan Com-

. . 22 h h h b 11 . d . m1.ss1.oner w ic as een essentia y 1.gnore since 1.ts enactment. 

The California Association of Realtors recommends strongly 

the enactment of a measure similar to SB 200. We would prefer that 

the measure apply only to real property secured loans on residential 

properties of four units or less---the type of property which is not 

22civil Code 1916 . 5 (1970); 10 Cal. Adm. Code 240, et seq . 
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subject to a defic i ency j udgemcnt23 and thus is the t ype of l oan 

. 
in which the lende r has depended on t he sec urity pr ovided by the 

property itself . I t s houl d be emphasized, a l so, t hat the assumption 

of a mortgage debt by the buyer does not release the sel l er who was 

the original grant or or m rtgagor fr om his l i ability t o the lender 

for the mor tgage debt24. 

There a r e many f ace t s o f SB 200 . The primary thru&t of the 

~ 

- acceleration provisions was to prohibit the use of the due on sale 

clause in the case of an outright sale where the new buyer agreed 

to assume the loan and paid an assumption fee of not to exceed one 

percent of the outstanding principal balance or $100, whichever was 

greater. Additionally, it provided protection in a series of in-

voluntary tr ansfers. 

The exception provided in SB 200 parallels that in the recent 

cour t cases in that it would permit acceleration in those circum-

stances in which the lender could show that his security was im-

paired . The court in Tucker illustrated the types of impairment of 

security which could permit acce l eration---and it should be empha-

sized that t hey would be very much the exception, rather than the 

rule. 

23code of Civil Procedure 580b . 

24see -, - B-idc'e-l v-. Brizzolara, 64 C 354; Case v. Egan, -51- - CA 453; 
Heard v. Tuohy, 13J C 55. 
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We a r e prepared to dis cuss t he de tails of SB 200 with t he 

commit t ee s hou l d it wish, or t o work with the co~ttee and i t s 

sta f f or with ot hers concerned i n re£inement of the language of 

SB 200 inc luding the method of estab lishing impairment of security. 

But today ' s conditions emphasize the need for an ex t ension by 

t he Legis l a t ur e of this l imitation on t he use of accelerat i on . 

Hope f ully and expectantly today ' s money mar ket conditions wil l ease, 

but the c r edi t c r unch will return again in its cyc l e and the con

t inuing need for this legislation will remain. 

In fact, further inaction by the Legislature could have a n 

opposite effect. In a recent law review commentary25 i t is s t ated: 

"On the other hand, California's unwillingness to enact any form 

of legi s l ation regulating the use of the due on sale clause may 

well lead one to conclude that the California Supreme Court has 

correctly assessed the public policy of the state to be one of not 

interfering with the exercise of the clause. Indeed, when the 

Legislature finally did enact a statute in 1971 dealing with the 

due on sale c l ause, it merely provided that a clause accelerating 

the due date of an obligation upon the sale or other transfer of 

certain kinds of residential property subject to an encumbrance 

would not be valid unless printed in its entirety in both the note 

25Bonanno, supra. 
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and the security instrument."26 

Prepayment Penal ties : 

The prepayment of a l l or par t of a loan by the borrower is 

frequently a matter of ne ces s ity f or him. The homeowner is not an 

artificial entity having conti nuous existence, is not i n t he busi-

ness of dea l i ng wi th financ ing and able to balance one transaction 

against another, and by v i rtue of a host of contingencies may well 

be forced to prepay a loan. 

The most common and frequent of these, of course, is when the 

owner sells his home . In the previous section we have discussed the 

desirability in many circumstances of continuing the existence of 

that loan through an assumption by the buyer of that property. 

Frequently, however, this is not possible since the buyer will 

require addi tional financing or will have his own credit arrangements 

with a different institutional lender. 

It is true, of course, that if the current interest rate is 

lower on new loans than that on the existing loan the buyer would not 

wish to assume the existing loan.27 

26civil Code 2924.5 (1971). 

27An alternative available to lenders is the variable i nterest 
contract d i s cussed in the -previous section. 
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The comparatively rare attempt in the past to prohibit prepay-

ment or to make no specific provision for i~ in rea l property secur ity 

transactions has been basically solved with the passage in 1974 of 

AB 3500 (Deddeh )28. That measure prohibits a lock- i n and applies 

to original principal obligations of $100,000 or l ess with a f ew 

stated exceptions. 

A similar prohibition against lock-ins in contracts of sa l e 

was enacted i n 1968.29 

In specific terms, however, a prob l em still remains with t he 

so-called prepayment penalty which can be excessive. Actually, 

only a few lenders have been guilty of extracting excessive charges , 

but these can be similarly inhibiting to a transfer of property, as 

we.ll as a device to extract funds from the equity of the seller 

which should be protected and available for the reasons stated in 

the previous section. 

A ~ypical c lau~e in a note and deed of trust would stipulate 

a penalty of an amount equivalent to six months' advance interest on 

the unpaid balance as to any payment which exceeded 20 percent of the. 

28civil Code 2954.9, operative as t o contracts executed after 
January 1, 1975. 

29civi l Code 2985.6, operative as to contracts executed after 
J anuary 1, 1969. 
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original principal amount of the loan. 30 

But the amoun t of penalt i es vary materially. For example , in 

a survey of savings and loan prac tices in 197031 one institut ion 

charged two pe r cent of t he origi nal amount of the loan, ano ther 

six months' i n terest on the or i gi nal amount of the loan, but the 

formula for the majority would fa ll within the proposals in SB 200 

(Gregorio) which provided a maximum of six months' interest on the 

unpaid balance with bvo impor t ant exceptions mentioned later. 

Frequently lenders have exacted a prepayment penalty even 

when they have accelerated the loan.32 

30A typ i cal clause as cited in Lazzareschi Investment Company 
v. San Franc i sco Federal S&L, 22 CA 3d 303 (1971) reads : "Privilege 
is reserved t o make additional payments on the principal of this 
indebtedness at any time without penalty, except that as to any 
payment made which exceeds 20 percentum of the original principal 
amount of this loan during any successive 12 months' period begin
ning with the date of this promissory note, the undersigned agree 
to pay, as consideration for the acceptance of such prepayment, six 
months' advance interest on that part of the aggregate amount of 
all prepayments in excess of such 20 percentum. The privilege of 
paying amounts not in excess of such 20 percentum of the original 
principal sum without consideration shall be noncumulative, if not 
exercised. The undersigned agree that such six months' advance 
interest shall be due and payable whether such paym::mt is volunt,2ry 
or involun tar y, including any prepayment cffE"'c t ed by the exe rcist> 
of any acceleration clause provided for herein.'' (Underlining added.) 

3lnupuy, Reg, "Savings and Loan Prnctices" , California Real 
Estate Magazine, September 1970, at page 26. 

32This practice was held valid in Hellbaum v. Lytton S&L 
Association , 274 CA 2d 456 (1969), and was also the circumstance in 
Tucker, supra. 
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FHA and VA permit no prepayment pena l ty. New York pe rmits no 

penalty after t hree years from t he da t e of the l oan. 33 

The Cali fo r nia Association of Realt ors believes tha t a l i mi ted 

prepayment pena l ty is a desirable device effective during t he ea r l y 

years of the l oan. In effec t, it permits the lender to recoup costs 

which are not totally recompensed at the time the loan is made and 

which cannot be r ecouped i f t he loan is t erminated at too ear l y a 

date. 

Histor ically, this was the reason cited for the prepayment 

penal t y and has been the traditional reason for sustaining it . 34 

Significantly, however, the fact that lenders increasingly charge 

points or loan fees for making a new loan or accepting an assun~tion 

reduces the validity of the original purpose of the prepayment penalty . 

We support the terms of SB 200 which is one of the subjects of t his 

hear i ng. That bill would prohibit a prepayment penalty after five 

years from execution of the note; permit prepayment of 20 percent of 

the obligation in any one year without penalty, cumul atively, and 

l imit any prepayment penalty which was authorized during t he first 

five years to an amount not to exceed six months' interest on t he 

33NY Gen. Obligation Law, 5 - 501 (3) (b), which by its terms does 
not "apply to the extent such provis i ons are inconsistent with any 
federal law or regulation". 

34see Bonanno, supr a,- a~ page 295 . 

- 50-



0 

0 

0 

0 

0 

unpaid principal balance. 

This fee represents a significant amount. For example, the 

permitted prepayment fee . o~ a $25,000 loan at 10 percent (certainly 

not an unusual loan today) would be $1,000, but some lenders are 

charging more. Some, as indicated above, also levy prepayment 

fees based on the original loan amount even after the loan has been 

in existence for ten or fifteen years. 

Again, the prepayment clause approaches a contract of adhesion. 

The borrower, if he is aware of it, has essentially no option but 

to accept it for he bargains on interest and points. 

The facets of SB 200 which have been most controversial have 

been the limitation of any penalty to the first five years of the 

contract and the cumul ative permission to pay off 20 percent per 

year (or to deduct 20 percent cumulatively) before computation of 

the penalty. 

Actually, these are not unique conditions . Many institutional 

lenders in California today use contracts which embody one or both 

of these principles, although the formulas vary from case to case. 

We support both of those facets of SB 200. After the contract 

has been in existence f or a rea.sonable term---and five years would 

seem to be to t ally reasonable for these purposes---the lender has 

certainly recouped h is initial costs . The 20 percent deduction is 
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a devi ce t o s cal e t he penalty downwar d during t hat firs t five-ye ar 

term. 

An at t ack was made (not under Cal i f ornia Association of Realtors ' 

sponsorsh ip) on the prepayment pena l ty as a liqui da t ed damage pro

vision and thus void or uncollectable under California s t a tutory 

restraints on liquidated damages.35 The court i n Meye r s v . Home 

S&L Association36 held under the pr ovisions of the statute that the 

clause was not of a type contemp l ated by the liquidated damage 

provision. Significantly, however, t he court said: "The bul k of 

plaintiff's arguments regarding the social and economic undesir ab l e 

aspects of a loan transaction involving such a prepayment c l ause 

is more appropriately addressed to the Legislature t han the courts 

and is not persuasive or controlling of our decision herein." 

Obviously, the remedy is legi slative by statute and t ha t i s 

what we request. 

In a companion action, Meyers Y.!. Bevetl.Y Hills Federal S&L 

Association37, the United States Court of Appeals held that "Federal 

law preempts the field of prepayments of real estate loans to 

35civil Code 1670-1671. 

3638 CA 3d 544 (1974). 

_37499 F 2d- 1145 (1974}.-
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federally-chartered savings and loan associations, so that any 
. 

California law in the area is inapplicable to federal savings and 

loan associations operating within California." The federal rule 

specified by the Federal Home Loan Bank Board regulations38 limits 

the penalty to a maximum of an amount equivalent to six mont hs' 

advance interest on the amount prepaid during any 12-month period 

which exceeds 20 percent of the original principal amount of the 

loan. 

Thus, the federal rule which is preempted is equivalent to 

the proposal in SB 200 with the two ~mportant distinctions se-

parately discussed: namely, denial of a penalty after five years 

and the accumul ative 20 percent feature. 

It should be observed, of course, that the federal rule is 

permissive and maximum, but apparently the state may not substitute 

some other rule less than that maximum and enforce it for federally -

chartered institutions. 

The argument is made, therefore, that state institutions must 

be parallel. The New York experience, however, indicates that that ' 

approach has not been followed in that jurisdiction. 

It is important to observe, of course, that there has been 

3812 C~F.R. - 545.6-12(b). 
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opposition to t he i mpos i tion of any rul e in Cal ifornia . Certainly 

the federa l ru l e applicable to all lenders in t his state would be 

p referab l e t o no rule at all, for penalties are being exac ted i n 

excess of an equiva l e nt to· the federal r ule. 

We urge adoption of legislation equival en t t o SB 200, but 

are aga in prepared to discuss with the committ ee i n depth, or with 

o thers interes ted , alternatives to the specifics of t hat proposal. 

Late Charges: 

While late charges are not a cost associated with transfers of 

real property, t hey are an important factor in rea l estate financing 

and one which, in our view, should be regulated. 

A late charge serves a legitimate function. It tends to pro-

duce promptness of payment which is socially desirable and certainl y 

something which t he lender should expect, and to reimburse the lender 

for his costs arising from the lateness of the payment. These costs 

would include the l oss of the use of the money for the period for 

which it was late and the costs incident to the collection itself, 

including the costs of notices, accounting, and conceivably a per-

sonal contact. On the other hand, in the past at least, there have 

been punitive charges levied for late payment which, in our bel i ef, 

wer~ or are, unconscionable particularly when used as a device to 
-

produce additional revenue for the lender rather then the legitin~te 
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device of compensating .him for his costs. In 1972 we were able to 
. 

document cases in which late charges amounted to 20 percent of the 

monthly payment, to one percent per day of the monthly payment, or 

two percent of the total ·unpaid bal ance. 

Then, in 1972 the courts39 he ld that a clause specifying an 

arbitrary late charge constituted , i n fact, liquidated damages 

which were statutorily void.40 In t hat case, the late charge was 

equivalent k O one percent of the original amount of the note. 

Some lenders, however, had characterized their late charges 

as additional interest, but in 1973 the courts again concluded that 

such a device (in that case an increase of interest at a rate of two 

percent per annum for the period for which the payment was late) 

constituted liquidated damages and was thus void.41 

The court observed in this latter action that liquidated damages 

could be validly assessed if the exact amount of damage which could 

be validly anticipated by the parties was extremely difficult or 

impractical to fix. They said: "Although we conclude on the record 

39clermont v. Secured Investm.ent Corporation, 25 CA 3d 766 
(1972). 

40civil Code 1670-1671. 

41Garrett v. Coast and Southern Federal S&L, 9 C 3d 731 
(1973). 
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before us that defendant failed in its burden of estab l ishing ex

treme diff i culty in anticipating and fixing damages for the breach 

of an insta l lment payment , it is possib l e t hat on a proper s howing 

defendant might have been able to establ i s h t he i mprac t icability 

of prospective l y fixing its actual damages result ing from a default 

in an ins t al l me n t payment . " 

It is the belief of t he Ca l ifornia Assoc i a tion of Real tors t ha t 

because in many s i tuations the amount of damages is small, and t he 

amount of penal ty is small, that it i s impractical from purely a 

cost standpoint , if not otherwise, to f i x the actual damages in a 

particular situat ion. We might be tal k i ng about $1.50 or $5.00 on 

a particular payment and the computation of the damage figure alone 

would cost in excess of the amount to be collected. Thus, we bel i eve 

that a statutory formula which would establish permitted charges by 

fixing maximums should be enacted . 

Bills to accomplish this purpose have been introduced at each 

session for the past five or six years. 

As a matter of fact, the California Law Revision Commission in 

its general study of liquidated damages proposed42 the validation of 

a stipulated contract late payment charge if it did not exceed 

limits outlined in that legislation. Their study of that matter 

42rn SB 1532 (Stevens) 1974. 
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in published form is available~3 The Commission withdrew the bill, 

however, before its first hearing and is currentl y r eviewing the 

situation ostensibly with the purpose of s ubmi tting new legislation 

in 1975. 

Obviously, CAR will wish to see the spec i fic proposals evolved 

by the Law Revision Commission. 

Although general legislation setting one rule to be fo l lowed 

by all lenders on real property secured contracts has consistently 

failed in the Legislature, SB 304 was enacted in 1973 relating to 

transactions negotiated by real estate licensees who are termed in 

that connection "mortgage loan brokers". The formula44 limits the 

penalty to ten percent of that portion of the installment due re

presenting principal and interest, but permitting a minimum charge 

of $5.00 and contains other important language with respect to 

multiple penalties, grace period and other factors. 

Although the liquidated damage decisions are not new, they 

in essence have not been effective, to our understanding. The 

amounts are so small as to again constitute a sum of such magnitude 

as to be unworthy of litigation. A new class action would be per

haps the only solution with its time delays, costs and imperfections. 

4311 California Law Revision Commission 1201. 

44Business and Professions Code 10242.5. 
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We b e lieve a s t atutory formula to be preferabl e. 

At this time, subject to a review of the Law Revis i on Conunis s i on 

r econunenda t ions, we would recommend the establis hment of a formula 

e i ther app l icab l e to l oans on resident ia l property of four units or 

l ess or loans with an installment of less than $500 per month 

(which was the Law Revision Commission approach) of a maximum of 

t en pe r cen t of t hat portion of the insta l lment represent i ng princi-

pal and interest with a minimum of $5.00 and a 10-day grace period 

provided. 

Miscellaneous Finance Charges: 

' 
While conceptually the compensation paid to the lender for a 

loan is thought to be the interest paid for the use of that money 

for the term in which the loan is in effect, in actuality the 

lender today collects from the parties of a real property sale 

transaction many other fees either as reimbursement for costs incur-

red or as an enhancement of the basic compensation represented by 

interest. 

Thus, although lenders at one time included a factor for a l l 

of their administrative overhead and costs within the interest com-

ponent on the loan, that is no longer true . 

- The maj ot~ - additional lender fees are those termed "points ~t er 
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otherwise and variously called loan fees, loan initiation fees, or 

discount fees. They are sometimes paid by the buyer, sometimes by 

the seller and sometimes divided between them. 

The Ca l ifornia Association of Realtors agrees that the l ender 

must be compensated for his costs in setting up the loan and the 

other administrative work which must be accomplished. Beyond t his, 

of course, interest reflects the cost of the money to the lender 

from whatever source, some factor for his general Qverhead and the 

continuous servicing and processing of the loan du·ring its term, 

and a margin for profit. 

We agree that there is logic in the separation from the 

interest component of initial loan costs through the device of a 

loan fee or points and that a combination of interest and points is 

appropriate as compensation for borrowing. 

We will comment specifically on usury below, but aside from 

that consideration do not advocate further controls on the basic 

cost of money. 

It is the host of miscellaneous fees beyond interest and points 

which have introduced a new element to the real property transaction 

in recent years. 

For example, in a typical - transaction you will now find a · photo 

fee, an appraisal fee, a tax service fee (to check the status of tax 
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payments on t he property), a warehouse fee (in some transactions--a 

payment for money held after commitment but before loan), a document 

fee (for t he preparation of the loan documents and associated doc u

ments themselves, including the truth-in-lending disclosure docu

ment), a drawing fee which is a variation of the document fee, a 

fee for a credit report , an inspection fee and perhaps others. They 

are apparent l y limited only by the imagination of the lender. And 

many of them come as a surprise to the buyer and seller i n the trans

action. They we l l may total several hundreds of dollars in add i tion 

to the points and interest. 

To some extent truth-in-lending attempted to deal with this 

problem by requiring the specification of one overall figure : the 

annual percentage rate, which was calcul ated to include many of 

these costs. Truth-in-lending, however, has perhaps produced as 

much or more confusion in lending as it has truth . 

We do not have s pecific recommendations to the committee on 

this point, but would suggest an examination of this question to see 

if some simplification can be evolved and the evolution of some 

reasonable relationship of this host of added charges to the purposes 

of the loan fee (points) in the first instance and to the interest 

charged. 

The Federal -Reserve Board, for exampl e, estimated in mid- 1970 
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that when average contract interest rates were 8 . 29% that fees and 

charges amounted to an equivalent of an additional 1.11%.45 It is 

apparent that costs have risen since that time. 

Usury: 

, Usury is the lending of money a t exorb i tant rates of interest. 

In response to usurious practices most states , including Ca l ifornia, 

have enacted laws governing interest rates. 

The first California statute was adopted as an initiative in 

1919.46 

In 1934 a new section was added tQ the Constitution on usury 

which, in part, supplanted, to the extent inconsistent with, the 

provisions of the initiative statute.47 That section reads in 

part: "No person .•• shall by charging any fee, bonus, commission, 

discount or other compensation receive from a borrower more than 

ten percent per annum upon any loan or forebearance of any money, 

goods, or other things in action ••• " Exempt from the constitutional 

provision, however, are banks, savings and loan associations, credit \ 

unions and other similar regulated institutional lenders. Thus, the 

45As quoted in Bonanno, supra, at page 269. 

46stats. of 1919, p. lxxxiii, set forth in West's Annotated 
California Civ~l Cide,_ Section 1916-1, et seq. 

47Art. XX, Sec. 22 . 
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exemp t institut i ons are not linri t ed in the amount of int eres t or 

other compensation which t hey can charge . 

But,nonetheless, usury has an impor tant limit i g effect on t he 

residential mortgage market in today ' s conditions for i t does a f fect 

loans made by insurance companies, ret irement f unds (apparently 

oth er than public retirement f unds), other similar institutiona l 

sources and private individual s . Whi l e these sources of mortgage 

.money may not appear prominently in the marketplace, they have 

actually been responsible for hundreds of millions of dol l ars of 

mortgage loans in California which are normally p l aced through and 

serviced by financial institutions who are themselves exempt or 

real estate licensees under the Mortgage Loan Brokers Law. 48 

Because in today's money market these persons are limi. ted to 

receiving ten percent (with some limited exceptions on which I will 

not elaborate unless the committee wishes such elaboration), they 

have significantly withdrawn from the residential mortgage market 

which has contributed to the chilling effect of the total entire 

situation where many exempt financial institutions unaffected by the 

Usury Law are without funds to provide an adequate magnitude to 

handle the needs of property transfers t oday. 

Obviously, any basic change in usury l imitations, s i nce they 

48Business and Professions Code 10240, et seq. 
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reside in the Constitution and an initiative stacute, can only be 

changed by the people at an election. The California Association of 

Realtors would not suggest and would not favor elimination of usury 

limitations---and, frankly, it is, in all probability, politically 

impossible in any event. 

The proposed Uniform Consumer Credit Code49 proposes a maximum 

interest rate of 36 percent on the theory that realism is necessary 

and that necessitous borrowers should not be driven out of the l egi -

timate regulated lending market into the hands of loan sharks. 

Parenthetically, CAR does not agree with the limits proposed in that 

Uniform Act. 

The California modification of the Uniform Act has been presented 

to the Legislature in each of the past three sessionsso. That pro-

posal, or further modifications of it, will be considered at hearings 

of the Senate Judiciary Committee next week. The bil l , as proposed, 

hmvever, does not deal with the basic question of the constitutionally-

imposed limitation on usury. 

Most states have some type of usury limitation, generally in 

statute rather than in constitution, and many of thern have modified 

49National Conference of Co~nissioners on Uniform State 
Laws (1968). 

50The latest, SB 3 (Song) 1973. 
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usury l imits in recent years. A new a.pproach has been to se t a 

floating rate limit, as has recentl y been adopt ed by De l aware, as 

an example, establishing the limit a t four percent in excess of 

the Federal Reserve Board discount ra t e for banks. We do no t have 

a specific proposal to make to you a nd t ime exi sts in t he sense 

that no proposal could be submi t ted t o t he voters until the e l ec tion 

in June, 1976, in any event, but we intend to continually rev i ew t he 

matter with the possibility of presenting a proposal during t he next 

year and would hope that your committee would also rev i ew it. 

There are some ancillary problems in the usury field . I n 

August of this year when the FHA interest rate went to 9.5% p l us 

one point charged to the buyer and five, six or seven points 

charged to the seller, the question was raised as to whe t her the 

combination of these factors constituted · a violation of the Usury 

Law. As previously mentioned, one poi nt normally trans·lates to 

the equivalent of one-eighth percent of interest. Some mortgage 

bankers handling loans for nonexempt i nstitutional lenders withdrew 

from the market on FHA loans. Since conventional loans at the time 

were going at 10.5% plus two points, obviously those same lenders 

were barred from the conventional market. 

The real question which arose was whether points paid by the 

seller to a transaction (and this is the importance of distinguishing 

points from interest) constituted a vio l ation of the Usury Law. The 
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position of CAR is that they do not since they are not "received from 

a borrower" in the language of the constitutional limitation. The 

question has been posed of the At torney General and his opinion i s 

due shortly. 

Some statutory clarification of this point in ear l y 1975 may 

be essential. 

Title and Escrow Charges: 

Obviously, title and escrow charges represent costs chargeable 

to either seller or buyer in a transfer of real property. The costs, 

particular l y for title charges, are rooted in the system of recording 

titles in this state and are, thus, not susceptible easily to change. 

We are unaware of any proposals which may have been made to 

your committee and which are, thus, under review at this hearing for 

regulation or change in these charges or practices. 

Th~tle Insurance Law was extensively rewritten in 1973, 
------------------·- ... ----·-- .. ----·- ··- -- ...... ··- -- ... . . - · -

opera~~ye _ only on the first of January this year,51 conferring upon 
·-·-- ·· -- .,. - . . . 

the Insurance Commissioner certain review and adjustment powers with 

respect to t i tle insurance rates and escrow charges of controlled 

escrow companies (of title entities). This law has had little time 

to operate and the results or impact have not yet clearly emerged. 

51sB 1293 (Zenovich) 1973; Chapter 1130, Stats. of 1973. 
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We would believe some time for evaluation mi ght be required. 

The Insurance Commissioner, under his author i ty stemnting from 

the Title Insurance Law, promulgated a new series of i nhi bi t ions on 

title entities earlier this year52 ostensib ly to i ncrease competi-

tion in the title industry. The effect of that bulletin wi l l pr o-

bably be to curb abusive rebate practices, a goal with which CAR 

totally agrees, although we have some disagreement s with t he de t ai l 

of some of those inhibitions on which we are engaged in dialogue 

with the Commissioner's office. Again, the impact as it might be 

measured in the costs of title insurance have not yet become ap-

parent. 

The escrow business is extreme l y competitive. Escrows are 

held in California by title entities, independent escrow companies 

licensed by the Department of Corporations under the Escrow Law53, 

banks, savings and loan institutions, attorneys and real es t ate brokers 

(when in conjunction with a real property transaction in which they 

are otherwise engaged). We know of no proposals to regulate escrow 

rates in view of this competition, nor of any demonstrated need for 

it. 

52Bulletin 74-2, Insurance Commissioner, January 1974, 
"Title Rebates". 

53Financial Code 17000, e t seq. 
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Real Estate Commissions: 

Your agenda lists among the items to be considered in this 

analysis of the costs of real property financing transactions the 

item of real estate commissions. We are unaware of any proposals 

which have been advanced to your committee or to the Legis l ature 

to define, regulate or otherwise proscribe the compensation paid 

to a real estate licensee for the services performed in a real pro-

perty sale transaction. Thus, it is difficult for us to address 

any particular facet of the question. 

For background, however, let me make these comments to the 

committee. 

There is no standard for real estate commissions in California. 

There are no suggested commission schedules and there is no uni-

formity in commission charges. By consent deeree entered into by 

the California Real Estate Association, ~he predecessor to the 

California Association of Realtors, with the Department of Justice54, 

our association and (now) all local boards of Realtors are precluded 

from even suggesting commissions or from surveying existing comrnis-. 
sion practices. 

Commissions do vary, however, with the type of transaction. 

54 
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Six percent is frequent l y mentioned as a prevalent commission on 

residential sal es, while ten percent would reported l y be more common 

on sales of vacant land. On the other hand, on l arge industrial 

or con~ercia l transactions the commission is subject to negotia t ion 

and can invo l ve a sliding scale dependent on the eventual amount of 

the sale. 

But even in the residential field competition and variation 

does exist. A brokerage firm in Fairfield, California, advertises 

a three percent commission, others advertise their services for a 

flat fee. For example, a broker here in San Diego and at l eas t one 

in Sacramento provide services for a flat $800 , while another ad -

vertises $800 plus one percent. 

All of these compensation factors are contingent upon t he con-

summation of a sale. If there is no sale, no commission is paid. 

The real estate licensee will frequently perform essentially all 

his functions and consume equal resources in an effort to conclude 

a sale, but because of factors beyond his and the principal's con-

trol the sale will not be consummated and no commission will be 

paid. We referred earlier in our testimony to current financing 

conditions which have produced a "drop out" rate of up to 20 percent 

in some circumstances. Additionally, there are a group of licensees 

termed "real estate counselors"SS who provide a service to buyers or 

SSwithin the infrastructure of the National Association of Real 
tors there exists the American Society of Real Estate Counselors. 
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sellers at a stipulated and negotiated f ee regardless of whe t her a 

sale is consummated or not. There is little indicat ion , however, of 

the acceptance of this concept by buyers or sel l ers i n t he r esi

dential rea l property market. There has been no evi denced wil ling

ness, to this point in time, of public acceptance of a con t ract for 

payment of a r eal estate counseling fee which is not cont i ngent upon 

an actual transfer of the property. 

Key elements in earning a commission, as cited by a recen t 

California court decision56 , are the existence of a written contract 

of agency with the real estate licensee and the exercise of due dil i 

gence by that licensee in effecting the sale. 

The essential service, the performance of which requires a real 

estate license, is the selling, offering for sale, leasing, offering 

for lease, etc. of real property . 57 

But there are many elements of service which go into the pro

duction of the sale. Not all of these services are performed by every 

real estate licensee. Some brokers who charge a commission of less 

than, say, six percent, may not perform all of them. We understand, 

for example, that some brokers offering services in connection with 

a sale for a flat fee do not provide all of these elements of service ---

56Blank v. BordenL (1974) ~ 

57Business and Professions Code 10131.1. 
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so that the competition which exists in the marketplace exists not 

only as to price, but as to the service which is performed---and, 

obviously, the quality of service. 

Some other brokers who may, for exampl e, charge seven pe ~cent 

in a residential transaction include a one-year service contract 

covering repairs to certain structural elements of the residence 

(analogous to a TV service contract). 

Thus, an examination of commissions must relate to how many 

services are performed, and how well. 

Among the services which are performed in essentially the 

majority of transactions (and the list is illustrative rather than 

exhaustive) are the following: 

(1) Listing the property for sale. I have appended to this 

statement an example of a listing agreement. The listing process 

almost invariably includes an inspection of the property and a detailed 

inventory of its features, facilities and amenities. 

(2) A check of items such as zoning, special assessments out

standing, possible relationship to geologic hazard zones under the 

Alquist-Priolo Act, the Coasta l Zone and like jurisdictions, and 

obtaining a list of covenants, conditions and restrictions from the 

County Recorder or title company which might affect the utilization 

of the property. 
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(3) Estimating its valuation as a means of assisting the se l ler 

in setting his offering sale price. This woula include a determina t ion 

of recent comparable sales, the assessed valuation and replacement 

costs. 

(4) Obtaining, where applicable, copies of mandated city or 

county reports on use, occupancy or zoning or like data which must 

be furnished by the se l ler to the buyer. 

(5) Ascertainment of whether a pest control inspection should 

be made, ordering that inspection with appropriate instructions and 

reviewing the recommendations of that report with the principals. 

(6) Submission of the listing to a -multiple listing service 

when a broader exposure to the market is desired by the seller or the 

broker with its consequent costs in MLS memberships and listing fees. 

It should be emphasized that real estate licensees are not required 

to belong to multiple listing services or utilize their services. 

(7) Installation of a " for sale" sign on the property. 

(8) Advertising the property, typically in newspapers. 

(9) Interviewing prospective buyers, qualifying them in the 

sense of ascertaining whether they have resources to acquire the pro

perty and a desire for the type of property listed (and, thus, screening 

the seller from dealing with a host of "prospects" who have no real -
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interest). In the typical residentia l sale transaction the property 

may be shown to an average of seven to ten different families, some 

on repeated occasions. This process may be expedited through uti l i

zation of prospects for purchase selected from a previously prepared 

list of those seeking properties of the nature advertised. 

(10) Activity for an average of 45 days on a, say, 90-day 

listing, before an offer is made and accepted. 50 percent of resi

dential listings normally will be sold, while efforts will continue 

on the remaining 50 percent without success . 

(11) Conveyance of all offers to the seller and since 90 t o 

95 percent of those offers will be presented with conditions or 

a counter offer, negotiating those conditions between the prospective 

principals. 

(12) Finding financing for the buyer. This will involve 

contact with lenders to ascertain the availability of financing, t he 

qua l ification of the buyer for financing, and the most favorable terms 

available. In the typical transaction, the buyer and the lender never 

come f ace-to-face---the negotiations are concluded by the rea l estate 

l icensee. 

(13) Prepare escrow instructions. 

(14) Follow with period~c checks ~o ascertain if t he mutual 

contingencies or conditions of the escrow are se.tisfied and assist in 
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securing their satisfaction---this will normally consume an average of 

another 45 days. 

(15) Accept and handle . complaints of buyer or seller respecting 

the transacti on which may have already been concluded. 

How much does a br oker licensee obtain for himself from such 

a transaction on which the commission might be six percent of the sale 

price? 

Attached to my testimony is a copy of a chart titled " Budgeting 

58 the 'Company Dollar'". 

The first of the pie charts represents the gross income dollar 

which is all of the six percent in the case we are using. Of this 

share you will see that 33 percent is left as the " company dollar", 

or the share of the broker who is in business. The second pie 

chart "The Company Dollar" shows the distribution of this sum and 

indicates that the broker's own compensation which is here labeled 

as profit, but which actually, of course, includes the value of his 

own services rendered, amounts from 20 to 30 percent of this remainder . 

If the gross commissions obtained by a broker (obviously from 

multiple transactions) are $100,000, $67,000 of that is paid to salesmen 

58 ... Adams, Ba~nard, "Budgeting tl;l.e 'Company Dollar'", Increase Real 
Estate. Office Profits Through Effective Administration, California Real 
Estate Association, 1965. 
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(those associated with his own office and those of cooperating offices 

through multiple listing or otherwise), whereas $33,000 is le f t for 

the " company do llar". Overhead, and the various items are designated 

on the chart, occupy an average of 75% of this remainder, leaving 

for the broker's share, here designated as profit, an average of $8,250 

of t he gross $100,000 commission. Translated another way, this re

presents one-half of one percent of t he sale price of the prope r ty. 

So, the broker himself is netting one-half of one percent. 

And le t me assure you that real estate licensees in Cal ifornia 

are not making exorbitant returns from their participation i n the 

real estate business. Attached, also, is a recent article f r om the 

California Real Estate Association magazine disclosing the results 

of a survey of brokers and salesmen (a sampling) who are readers of 

the California Real Estate Magazine. 59 Other data has been pre

sented to you on Realtor compensation by the Department of Real 

Estate. 

There are today in California roughly 62,500 active real estate 

brokers and over 90,000 active real estate sa l espersons . There is 

competition in this business. 

It should be emphasized, also, that there is no compulsion to 

59california Real Estate Magazine, October 1974. 
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utilize the services of a real estate licensee in the comp l e t i on of 

a real property sales transaction. Any person may,obviously, nego-

tiate the purchase or sale of his own property without the services 

of a licensee. Significant numbers of persons do so each year. 

Thus, we would conc l ude that t here is no need to regulate by 

statute the compensation paid in a real estate sales transaction for 

the services of a rea l estate licensee . The California Association 

of Realtors would oppose such regulat i on if proposals were advanced 

for it (and, as indicated earlier, we are unaware of any such pro-

posals whi ch may have been made to the Legislature). Beyond t his, 

there mny be a constitutional question with respect to any such pro-

60 
0 posal. 

0 

0 

Conclusion: 

The costs associated with real property financing transactions 

a1:e high. Those costs are preventing citizens of California from 

buying and selling residential property, in some cases. This is 

a matter of state interest. 

Many of the costs, however, are not susceptible of effective 

state control or regulation. The marketplace, through the element 

. 6°For example, authority in a licensing statute for the t'egul.1.
t1on of dry cleaning prices by the State Board of Dry Cleaners was 
found ~nvalid on cons t itutional grounds in State Board ef Dry fle-al)_~·~!~ 
v. ThrJ.ft-D-Lux Cleaners, Inc., 40 C 2d 436, 254 p 2cl 29. 
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of competition, can be expected to achieve a variation in those cos t s 

which are possible in today's economic climat e . 

On the other hand, there are a r eas i n which t he state or othe r 

governmental uni t s have already statut orily lent assistance, es 

tablished preceden t for regulation , or have assisted one party t o 

the transaction in his relationships wi t h the other. Specifically, 

we do believe that legis l ation is desirab l e and necessary to restrict 

acceleration practices (and integrally and essential l y simul t aneously 

limit assumption costs), to limit prepaymen t penalties and late 

charges and we recommend the enactment of s uch l egislation in t he 

form outlined in our statement today. 

We appreciate this opportunity to pr esent our recommenda t ions 

to the committee and stand ready to work with the committee and staff 

to any degree possible in this subject area . 

DG: jas 
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20·30% 

ADVERTISING 
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20.30% 

Barnard s. Adams, Realtor 
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Survey Results 
Define 'Typical' 
CREM Reader 

A middle-aged, college educ ~ tcd 
male who earn~ more than $20,000 
per year i~ the "typical .. Realtor reader 
of California Real Estate ~lngazine, 
according to a recent survey con
ducted by the magazine. 

In an attempt to define the "typic:tl" 
Realtor and Realtor-Associate, the 
editors of CRE!\1 sent a suncy ques
tionnaire to a random sampling of 
2,000 members of California Associa
tion of Realtors in June. 

A 19.5% re~pome, divided almost 
equally between Rc31tors and Realtor
Associates, was rccciv.:d, and through 
the results, profiles of the "typical ' ' 
reader were ohta incd. 

The "typical" Realtor reader is m.tle 
(77% ), 50 to 65 \.:ar\ old (40%) 
with a college dc~rec (39<;0 ). He 
earn~ over sio.ooo · r•cr ye:~r ( 61 c;;. ) , 
and maintain' an avcra!!c of sil\ b:mk 
accounts. Each bank ac:~r>unt h in the 
$1,000 to $5,000 riln~l' 09';. ) . He 
obtains an a\'c ra ~.: of SS property list
ings per ye;:.r, each :11 :m a\'erar.e value 
of $48,533. lie ~pend~ an avera ge of 
$5,749 per year r>n advcrth ing and 
more than $500 P''r ye:~r on $ales tools 
(57%). 

The "lyrical' ' Realtor-Associate 
reader is al~o male (61 lie ), 35 to 50 
years old (37<;C). and has attended 
college (84%). He too. earn~ over 
$20,000 per year ( 3 I '1 l and m:t in
tains an avera~e of iour bank ac
count~. Each i~ "under SLOOO (47 1D ). 
He ha~ an a\'crage ,,f I 9 property 
listinr.s per yc.1r. ~ach valued at an 
aver;,ge of S-125 6J . lie ~pend~ less 
than SSOO pcr y~ a r on sale\ teol~ . 

Realtor r.:~pnn•e to 1 he survey was 
.SO.S<;·C, of the total. \l. ith a 4CJ .. ~r< re
spon~c fr<lm the J<.·.dtr>r-·\ s,ocl.ltc•. 

In the RcaltM t:wup. nr; ~re male. 
while u;r(, arc r,·m.llc . 1 he 411<:,t ion 
wa\ not an\1\cn:d h\' 5r:;. . There are 
more womcn in rio.: lh• a !t.~r- -\ ' \• >C i atc 
category : h i ,...,, m .1le; J:!'i. lcm .olc; 
7%, no an•wcr. 

Other r~'u l t- fn'lll rh~ ' Ur\'C\' a·re 
shown in 1.1hlc' o n th i' 1'·•!!.:. r.:hk I 
indicate' the ''" .• kd u" n ,,f ;~g.:• uf thc 
two !!roups. 

Table 1 

AGE 

18 to 25 years . . . • . . • . . .. . . ••• • -" · . .• • .•• 
25 to 35 years . . .. .. . ... . . . .. . .. .•. .•.. . 
35 to 50 years . . . . .. . . . ...• . . . . •.•••• . •• 
50 to 65 yea rs .. ... . .. . .. . ... .. ..•.•. . .. 
Over 65 years . . .. . . . .. . . ...... . ....... . 

Table 2 

INCOME lEVEl 

Under $10,000 . . . . . . . .... . . . . . . . . .. . .. . 
$10,000 to $15.000 . .. .. .. . ... . . . . . . ... . 
$1 5,000 to $20,000 . . . . . . . . . ... . . . . ... . 
Over $20,000 . . . . , . .. . . .. . .. . . ... . . . . .. . 
No answer . . . . . . . . . . . . . . . . . . . . . . .. ... . 

Table 3 

EDUCATION LEVEl 

High school . ... ... . . .. ... . .. . . .. . .. . . . 
Some college . . .. . . .. . . .. .. . . . . ... . . .. . 
Two years collrge . . . . . . . .. . . . . .. ..... . . . 
Collcce craduate . . . , . . .. . . . . .. . .. .... . . . 
Graduate decree . . .. . . .. .. ..... . ..... ... . 
No answer . ... .. • • .•. • . • . ••• .. .••• . • • • . 

Table 4 

Realtors 

0 % 
12 
39 
40 

9 
100% 

Rea ltors 

4% 
13 
18 
61 

4 
100% 

Realtors 

15% 
29 
16 
29 
10 

1 
100% 

USUAl BANI< BALANCE 

Under $1 ,000 . . . . . . .. ... . ..... . . . . . .. .. . 
$1.000 to $5.000 . . . ..• . . . . . . . .. .. . ... 
$5,000 to $10,000 . ... . . .... ... .. . . . . . . . . 
Over $10,000 . .. . . . . . . . . .. . . . . . . . .. . . . . . 
No answer . .... ..... . . . . . . . .. . . . .. . . . . . 

Table 5 

Realtors 

17% 
39 
20 
13 
11 

100% 

SERVICES, PRODUCTS AS TOOLS 

Realtors 

Less than $500 . . . . ... . . .• . . .. .... . . . 40% 
$!:>CO to $1,000 . . . . . . .. . . . .. .. .... .. . 31 
$1, CO to $5,000 . . . . . . . . . . . .. . .. . .. . 17 
$5,000 to $10,000 .. ...... . . . . . . . .... . . . . 5 
Over $lO,OCOO . ..... .. . .... . . ... .. . .. . 4 
No answer . . . . . . . . . . . . .. .. .. .. .. .. . . . 3 

100% 

Realtor
Associates 

4% 
24 
37 
28 

7 
100 % 

Realtor-
Associates 

23% 
25 
21 
31 

0 
100% 

Realtor-
Associates 

10% 
27 
22 
25 
10 
10 

lob% 

Realtor
A!soc;ates 

47% 
36 

9 
8 
0 

100% 

Realtor· 
Associatl!s ----

68% 
20 

5 
1 
0 
6 

100% 

The Reahors and Rca lt or-.'\s~''ci
ates arc a highly ~duc:llcd . "' t ;~ h lc :?. 
~huw~. /\ tot a l of :w ~ ; . <lf the rc,pon
dcnl\, 10r~ in c.tch ~ roup , h.l\'c !,: t:~d
tl.tte dcg ol·e~ . At lea't :..v;. or :dl re
'Pl'uJ .:IIh h~ vc ~11ten~kJ ~·ol k1:c. 

less th:.n S I 0.000, with 91 r< c.1rn im: 
morc than II .11. S.:' cnt~·-~e,· ,· n p.: r,·el;t 
of th.: l·ka lll•r- :\ "o.:i ate~ ~ .1rn more 
th.m S I O.llOtl rn yc:. r . 

·1 hey :~re :.hr> allh rc nt . a., r:ohle J in
diciltcs. O nl r 4 ':'c of th.: Rcahots nlOII.c 

Oc t ober 1974 
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ASSEMBLYMAN ROBERT CLINE: Now, Mr. Gillies , you stat ed a coup l e 

of times that you fee l t hat t he variabl e interest rat es proposal 

would be a limiting fac t or on the ab i lity of the members of your 

Association to sell rea l property? 

MR. GILLIES: No . 

ASSEMBLYMAN CLINE : Do you f ee l that the variable interes t 

rate would enhance the i r ability t o sel l real property? 

MR . GILLIES: I think t h ere wou l d be a period of the 

education of the public to the variab l e interest device. The 

public is generally not aware of it. We think that if the 

Legislature could set one index to which the device would circulate 

that the public would be able to watch that index and know what is 

going to happen to them, etc., and it would be accepted just as 

all the other devices that have occurred in the new innovations 

in the last 40 or 50 years that mortgage financing have been 

accepted. 

There would be a period of educational conversion. I 

think that at times, such as today, it would make money available 

at lower rates to new borrowers and, therefore, would facilitate 

sales because today they're charging 10~% on a conventional to 

help make up the 6% on loans that they made 15 or 20 years ago. 

They're trying to balance the portfolio at the expense of the new 

borrower. But if everybody moved in connection with the index, 

then the new borrower would pay the same as the difference between 

9 and 10~ is extremely significant in the monthly payment. 

ASSEMBLYMAN CLINE: What is the total volume of the real 

estate commissions earned by the members of your Association? 
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MR. GILLIES: I don't know . I will talk about commissions 

and what they are. If you estimate 750,000 transactions a year in 

the StateL and I presume we don' t participate in al l those. We 

will try to produce a figure for you, if you like. 

ASSEMBLYMAN CLINE: I was just doing some quick ari t hmetic 

750,000 transactions , and let ' s tak e a $25,000 figure at a 6% 

commission: it would be about $1 . 1 billion in commissions earned. 

MR. GILLIES: The figure migh t be in the range of a billion 

dollars. I would want to recheck t hat. I should emphasize, how

ever, you don't need to use a rea l tor, a real estate broker to 

engage in the sale of real property. There are many sales that 

are consummated without broker negotiations. 

ASSEMBLYMAN CLINE: Now, I certainly would agree to that. 

You mentioned that there was a 20% dropout of sales that are based 

on unacceptable. lending provisions. What part of that 20% dropout 

do you feel is a real dropout based on the unavailabil~ty of money 

versus the unacceptability of terms in which that money is being 

offered. 

MR. GILLIES: Well, I ' m told there is always a dropout, and 

that the normal dropout with the people that I talked to is about 

6% -- one of the parties wouldn't be able to qualify for financing , 

etc. After you've got an accepted offer -- that 6% of those 

transactions will drop out. The dropout rate is down to 20%. I 

think the 14% differential is entirely due to conditions in the 

financial market. 

ASSEMBLYMAN CLINE~ What kind of a dropout has been 

experienced when the mortgage rates were between 5~~ and 7~~ for 

example? 
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MR . GI LLIES: I woul d assume that would be t he 6% f igur e , 

I just mentioned, as compared to the 2 0% figure today. 

ASSEMBLYMAN HAYDEN : If the Cc lifornia Rea l Estate 

Associati on has reached that particul a r point and your commen t 

regarding the taping of the index -- t h e Commi ssioner, as you 

recall, Mr. Perlis, indicated that they were not a t this point, 

ready to make a n y suggestions, but the existing si t uation on the 

federal level was certainly unsatisfact ory, or i t created problems , 

and that sort of thing. What I'm really concerned about is that 

I don't really know how the Legislature can make that determination 

withou t having some real guidance and direction from those who are 

involved directly in the field so that eventually we're going to 

have to get some. 

MR. GILLIES: I think we would probably be prepared to 

propose legislation and we would consult with the industries 

involved prior to doing so. 

ASSEMBLYMAN HAYDEN: For the next session -- are you 

talking about next month? 

MR. GILLIES: Yes .•. to eliminate the maximum terms of 

the loan where the rate formula wasn't utilized. To retain the 

maximum 30-year term for the initial l oan , but to permit an 

extension of that term through application of the variable rate 

formula, but not to such a point where amortization would be 

totally eliminated. In other words, some variation permitted. 

Now understand, of course, that if you're talking about a period 

of years, as the loan term is paid off let's say, you had an 

initial 30-year loan; say, you paid i t down to 25 years before 

-82-



0 

a rise in interest occurred. Then you could go back up to 30 

years without violating the statute, in effect a novation for a 

new 30-year loan. That would have to be c l a rified i n the l aw, 

but if you got to the point where amorti zation was e l imi na t ed, we 

don't believe that would be socially desirabl e. I don't beli eve 

the feds would accept that anyway. We discussed this with some 

of the federal people just this past weekend. 

CHAIRMAN McALISTER: Mr . Gillies, a l though variabl e rate 

is the concept to me, I am troub l ed by the quickness by which we 

could reach the point where amortization would be eliminated, at 

least from the testimony yesterday a ~fo rise in interest rates if 

it happened immediately before there was any payoff would reach 

the point where there was no further amortization. And, of course, 

it takes quite a few years before you paid off very much principal . 

Most of that comes near the end of the loan period. 

MR. GILLIES: Unfortunately , Mr. McAlister, the example 

yesterday was a frightening one, and it dealt with today's 

conditions , I think you began with a 9~fo loan or a 10% loan, etc . 

Obviously when you get into a loan in those magnitudes, the 

initial amortization - - the initial amount of the payment going 

into principal is less than 5% of the monthly payment normally. 

It's a very small amount. 

CHAIRMAN McALISTER: Mr. Gillies. I have a few questions. 

Who does the broker act as an agent for? 

MR. GILLIES: Whoever employs him and that's generally 

the seller in a residential transaction. 
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CHAIRMAN McALISTER: Any time you try to regulate b usinesses 

that also have federal implications , or federal regulations it 

seems that you do run into some of these problems of preemption 

or preemption type problems and you ment ioned the question of 

federal preemption regarding prepayment penalties. If the State 

passes tougher or more restrictive regul ation of prepayment 

penalties than the federal government would enact, and if th i s 

would be applicable only to state S & ~s and not to federal 

chartered S & L's , would there not be a competitive disadvantage 

between the two? 

MR. GILLIES: You might be creating a competitive advantage 

for the State S & L's, in certain market conditions. I can only 

say to you that of course, it would be a factor of competition, 

but New York has done it and it hasn ' t run the federal S & L's 

out of New York. 

CHAIRMAN McALISTER: Along a similar line, yesterday we 

heard testimony from members of the savings and loan industry to 

the effect that on many occasions they sold their mortgage or deed 

of trust instruments to out-of-state financial institutions and we 

didn't have opportunities for due on sale and prepayment penalties 

that they would then have some difficulty in negotiating these 

instruments. Do you see a problem there? 

MR. GILLIES: It's conceivable that there is a problem 

there, Mr. cpairrnan, but interestingly I think Mr. Ratcliff ' s 

testimony was that the Freddy Mack instrument, for example, 

contained the essential elements of SB 200 on prepayment. Federal 
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S & L ' s who want to sell their mortgages through Freddy Mack are 

going to have to conform to that. 1he federal regulation on 

federally chartered S & L's, as far as prepayment is concerned, 

is a maximum only. They may have no prepayment pena l ty i f they 

desire or they may have one of any lesser magnitude. They may 

not exceed the limit set and obviously the federally chartered 

S & L that wants to market its paper with Freddy Mack is conformi ng 

to the Freddy Mack forum which in essence is in SB 200. At the 

maximum of five years and a decreasing scale of penalty from six 

months interest downward. 

CHAIRMAN McALISTER: Didn ' t he say with regard to one of 

the other federal type agencies though, maybe it was Fanny Mae, 

that there was some kind of a system whereby if you negotiated 

the instrument out-of-state that there was a kind of resurrection 

or renewal of the due ori sale. 

MR. GILLIES: Well, his point was with Fanny Mae when 

owned it they will not allow you to exercise or to charge the 

prepayment penalty if prepayment occurs. But if Fanny Mae sells 

it then the provision that's legally in the estimate is resurrected -. 

CHAIRMAN McALISTER: Our next witness in Mr. Jerry Peters, 

a realtor. 

MR. JERRY PETERS: Good morning. My comments will not be 

as all encompassing as Mr. Gillies. He covered a great variety 

of topics and very well. My situation or what I would like to 

talk about is work in more of the gut level of the real estate 

business. I deal with buyers and with sellers. 1here has been, 

as Mr. Gillies mentioned, a larger percentage of people dropping 
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out of the market. Much of that is attributable to the higher 

rates because they cannot afford the higher payments or psycho

logically they refuse to pay that higher payment. Another aspect 

is that they refuse, also, to pay the higher point charges. I 

found it very common where these points tended to really lower 

the ceiling in terms of the ability of a buyer to purchase 

propert y - - where they had X dollars in cash for a downpayrnen t 

anticipating a normal type of money market -- then when they 

obligated themselves to purchase a piece of property found that 

the cash they had earmarked for certain purposes wasn't adequate. 

It seems that there is a great variation between lending institutions 

on these points on the front end in acquiring a loan and there's 

also a great variation in the interest rates that these lending 

institutions do charge. My second comment will be on the assumption 

fees that various institutions charge. It seems there is a 

variat~on there. It will go anywhere from one point plus to a 

couple of hundred dollars to no points and fifty dollars or just 

the fee for a credit investigation. It seems the lenders are 

increasing their yield from a low yield of say eight and a half 

percent to a current yield of ten percent. On top of that charging 

their one point, two points or whatever it is to assume this loan 

plus a total new documentation fee. 

fees. 

ASSEMBLYMAN KNOX: 

MR. PETERS: No. 

ASSEMBLYMAN KNOX: 

Are they asking for title insurance, too? 

They are not asking for title insurance. 

But all the documentation, assumption 

MR. PETERS: Yes. One case in particular where the seller 

was on the verge of bankruptcy, for example, there was no chanc e 
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of even negotiating anything l ower than a current yie l d for the 

new buyer who happened to be a very strong buyer. There was also 

the points. It seems as if they are, in many cases, being very 

usurious as such i n t erms of the yield that they are gettin g . I t 

seems to be a real conflict here where a loan is committed , a 

year previously, for a thirty-year term at a particular int erest 

rate. For some odd reason the seller is forced to sell, t hen 

the seller does sell and the buyer wishes to assume that l oan and 

pays down to the loan, then he gets these various charges charged 

to him. It's expensive. 

ASSEMBLYMAN KNOX: Is there a loss in sales as a resul t of 

this? 

MR. PETERS: Oh, yes, definitely. 

ASSEMBLYMAN KNOX: Have you been in the real estate business 

long enough to know when it was a buyers market for money? 

MR. PETERS: I've been in the business approximately five 

years. 

ASSEMBLYMAN KNOX: So it's been essentially a sellers 
----- ·-· --· --···- -----..-

market for many years. 
--· ·-·---~---·--

-- -----··· --

MR. PETERS: Yes. It's been a sellers market. Occamonally , 

it's been a buyers market for a very brief time span. At that 

point in time we didn't have prepayment penalties or we did have 

prepayment penalties but since it was a buyers market, interes t 

rates were lower so we have what they called interest reduction 

fees . 

ASSEMBLYMAN KNOX: Woul d you favor legislation that woul d 

drastically l imit the type o f f ees that could be charged under 
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these circumstances -- limiting acceleration clause, prepayment 

penalties, etc. -- provide for freer assumption of deeds of 

trust by a qualified buyer, and possibly also restrict real 

estate commissions. 

MR. PETERS: Real estate commiss i ons. I of course woul d 

be defensive on that point because various firms have various 

economies at scale. As Mr. Gillies men t ioned, you have quite a 

range of fees charged and some fees, even in small firms are 

negotiated. In terms of loan fees I would suggest legislation 

to the point where they should be justifiable in some sense. 

When you have an assumption occasionally or when you have a 

selling in a tight money market, the buyer will try to shop 

around for better financing, of course. In a tight money market 

he won't be able to find it. So, he's stuck to going back to 

the existing lender. The existing lender, in many cases, will 

not increase the loan. We'll want an increase to a current rate 

or even a higher-than-market interest rate. This has happened . 

So the poor buyer is literally locked into a situation where he 

has to pay points and an interest rate above the market , simply 

because other lending institutions don't have money • . 

ASSEMBLYMAN KNOX: We're a legislative committee and we're 

wondering what you suggest we do about that? 

MR. PETERS: My suggestion would be a fee to be justifiable 

in terms of their costs. So the current buyer today isn't 

subsidizing the loans of yesterday, so to speak. I don't wish to 

deny the lenders,_ of Qour9e, the right to earn a return on their 

investment, but it isn't really their investment, it's the 
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investment of the depositors. The depositors return is l imited 

by statute and yet the return to the lending institution, at 

present, really is not. 

ASSEMBLYMAN CULLEN : You've raised a point that troubl es 

me. Why should a new buyer today going up and down the street 

and surveying the cost of money, be entitled to the money market 

of five years ago. Say, he's buying a GI loan at five and a 

half percent or six percent. Where is the equity for him to 

complain of the fact that the same lender on today's money market 

is eight percent? Now we ''d be happy to loan you the money on this 

home by virtue of assuming this mortgage , but we are not going to 

loan it to you at rates of five years ago. Isn't that what you 

said? 

MR. PETERS: No, not at all. As Mr. Gillies said when a 

person gets a loan on a particular property or borrows money, 

he enters into a contract for say, thirty years. He pays his 

points for the privilege of borrowing that money plus he shows 

the lender a yield of X percent per year. Why is it then that 

this loan is not, say, assumable by a buyer for •••• 

ASSEMBLYMAN CULLEN: Even though the interest might change? 

MR. PETERS: Provided the buyer meets the qualifications 

that the lender will set upon a borrower of this nature. 

ASSEMBLYMAN CULLEN: At the same interest? 

MR. PETERS: Well, yes, at the same interest. 

ASSEMBLYMAN CULLEN: All r i ght. 'rbat' s my point. What 

makes the buyer so special that he can come along five years 

later and register a complaint because the lender said no? 
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MR. PETERS: What jeopardizes the l e nders position in 

terms of the contract he entered five years ago. 

ASSEMBLYMAN CULLEN: Yes, we l l, you know a contract 

bilateral l y is t wo people. In that contract it says, shoul d you 

ever sell this property to another party it wi l l be expected 

that you will satisfy your obligation to us , which may be twenty 

thousand dollars. 

MR. PETERS: Doesn ' t that seem somewhat unilateral because 

the lender himself can sell his paper as such. Yet the buyer 

cannot sell the obligation. 

ASSEMBLYMAN CULLEN: With respect to performance, it's 

agreed upon, at the time of the contract if the homeowner 

decided to dispose of the house which is the security for the 

loan. No, we don't want you moving this security around. We 

won't permit you to move this security around. You have to pay 

off the value of the home. Now, the way this is done is that the 

new buyer seeks out a loan, and he would like to go to the 

first lender and say he would like to leave it with you. 

Because you have a nice reputation and I certainly like this low 

interest rate of five years ago. What's wrong with the lender 

saying, fine, we'd just as soon lend to you on the same basis 

that we're lending to everyone else today. And the guy says, 

oh, no, I want you to loan to me on the same basis as five years 

ago? 

MR. PETERS: Well, that is a very valid point. But my 

point in terms _ of assumpt~on really,_ it would be, I think, 

beneficial, in terms of the home buyer and the home seller to 
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allow loans as such t o be assumed at whatever the existing 

interest rate was. My point, really, on the assumption, initially, 

was that in some cases lenders are allowing loans to be assumed. 

Some at the current rate, some above the current rate, because 

the buyer has no other direction to go in terms of a source of 

money. 

ASSEMBLYMAN CULLEN: I'll grant you that and it seems to me 

that if the Legislature were to enact legislation requiring five 

and a half percent loans, to go on indefinitely or at least to 

the end of the life of the first loan, you'd really be putting 

lending institutions out of business. Because when they make the 

loan, they know as we've been told that the average turnover •••• 

MR. PETERS: Turnaround is twelve years, or six, whatever. 

ASSEMBLYMAN CULLEN: And in turn if the Legislature were to 

mandate that the average turnover will be twenty five years, I 

think we ' d have to go into a new line of business. 

MR. PETERS: Very valid on that. But yet again, you do 

have the institutions that do charge, for example, when you have 

a 9% loan that is being assumed, the lender will say fine. You 

may assume it for two points for $50 at a 10~% interest rate when 

the prime in residential loans is actually 10%. This is my major 

concern here. In fact, when they are, so to speak, tapping the 

buyer for a point plus documentation fee, when in fact they're 

not doing documentation, appraisa l s and everything else, they 

should offer this loan at maybe a quarter of a point below prime. 

This would be reasonable. They ' re increasing their yield and in 

many cases replacing a stronger buyer with a weaker buyer. Their 
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securi ty is much i mproved. Th i s is a point we shoul d really 

investigate. 

The other point I wish to bring up is the f act of p r epay

ment penalties . It seems that when you charge a fee on the 

acquisition of some financing and then a very high f ee in ma ny 

cases on the payment of the loan, when you dispose of a piece 

of property, i t, in effect, is making it an extreme hardship in 

the case of a seller, when he in turn wishes to take that equi t y 

and reinvest it in another property. This is something where we 

should have a time limit, as Mr. Gillies suggested, say possibly 

a five year period, that the prepayment penalty is in effect, or 

have the prepayment penalty graduated over a period of years to 

where after the normal turnaround period, the prepayment is not 

in effect. 

ASSEMBLYMAN CLINE: Mr. Peters, have you experienced any 

loss of your ability to sell property based on the prepayment 

penalty? 

MR. PETERS: Yes, I have. One instance was where a 

particular seller -- well, we had an interest reduction fee. 

The interest on a current loan was somewhere in the mid 8% range, 

and this was about a year ago. The rate at that time, a year and 

a half ago, was at 7~, 7~, something of that nature. The seller 

was in a particular squeeze where really this interest rate (he 

hadn't owned the property for that long a period of time) and this 

interest reduction fee that they did charge would haveliterally 

eroded his total gain, and there really would be no benefit in 

him selling. 
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ASSEMBLYMAN CLINE: What did he finally do? 

MR. PETERS: Hung onto the property. He didn ' t sell. He 

literally cancelled out of the sal e. 

ASSEMBLYMAN CLINE: It was more advantageous for him to 

hold on to the property? 

MR. PETERS: Right . 

ASSEMBLYMAN CLINE: I n other words, then your only complaint 

was that you didn't get your share? Am I correct? 

MR. PETERS: Well, I subsequently sold the property to 

another party. 

ASSEMBLYMAN CLINE: And What happened? 

MR. PETERS: The price was adjusted upward. So, in other 

words, the buyer had to pay more because of this situation. 

ASSEMBLYMAN CLINE: What d i fference did it make to you? 

MR. PETERS : Well, it doesn ' t make any difference to me, 

as such, except that I was under the impression this committee 

was here to find out how possible buyers would be able to afford 

properties more readily to make the housing market possibly more 

fluid than what it is. 

ASSEMBLYMAN CLINE: So your taking a more altruistic 

approach to the problem. In your own economic livelihood? 

MR. PETERS: My economic livelihood hasn't suffered greatly 

at all. 

ASSEMBLYMAN CLINE: Well, do you think it has d i minished 

the ability of other buyers to purchase property because the 

seller has to make a prepayment penalty? 

-93-



MR. PETERS: In many cases we•ve lo~ sales because the 

seller has insisted on a price increase to the equivalent of the 

prepayment penalty and the buyer has refused to pay it. 

ASSEMBLYMAN CLINE: Now, when you•re faced with a situation 

such as that, where there is an objection to prepayment penalty , 

what percentage of the cases are you able to resolve the problem 

as opposed to having your sale drop out? 

MR. PETERS: In many cases we can resolve the problem by 

going to the exi sting lender. In some cases, the existing l ender 

is so high above the current market that it•s not economically 

feasible to request that he increase the loan to what the buyer 

wishes. What I mean by high in terms of cost is points and interest. 

ASSEMBLYMAN CLINE: What percentage of your business do you 

think is affected by that? 

MR. PETERS: I would say more recently somewhere between 

the ten and fifteen percent range of my total business volume. 

ASSEMBLYMAN CLINE: And what do you estimate is the average 

range of the residential property which you•re selling? 

MR. PETERS: Fifty thousand. 

ASSEMBLYMAN CLINE: The average rapge is fifty thousand? 

MR. PETERS. Yes. The median would be about fifty. 

ASSEMBLYMAN CLINE: Mr. Chairman, there•s something which 

was said earlier I wanted to ask and perhaps it could be made a 

part of the record. One of our witnesses yesterday, Mr. Berni e 

Mikell, has suggested that the change mix of the portfolios of 

the lendable funds, which ar~ available, coming from say, 

certificates of deposit, or deposits, demand deposits or borrowing 

-94-



0 
or equity on the basis of association, has changed. I think 

it might be valuable for the Committee to have for its record 

perhaps a ten year moving average of the changes in the sources 

of financing of states savings and loan institutions from the 

varying sources which are available to them for lendable funds. 

Could we make a request or perhaps Mr . Mikell could consent to 

develop some sort of information such as that. He has indicated 

that he would do so. Thank you. 

CHAIRMAN McALISTER: Okay. Thank you Mr. Peters. 

MR. PETERS: Thank you, sir. 

CHAIRMAN McALISTER: Mr. Bill Mitchell, Realtor. 

MR. BILL MITCHELL: I'm Bill Mitchell and I'm a real estate 

broker in La Jolla, California. Actually I started out on this 

fight back in 1970. I wrote a letter in 1970 to congressman 

Rosenthal, who was then the Chairman of the Consumer Banking 

Committee on the federal level. He was the representative from 

New York, I believe, at the time, when he was investigating 

Christmas Clubs. I asked him to include in his investigation the 

very subjects that we are talking about today. I have a copy of 

the letter here. He wrote back to me and told me he would. And 

never heard another word about it. That was in 1970. I later 

cornered then Assemblyman Stull, in person, told him the plight 

of my observations since I've been in the real estate business 

and he was so interested that he asked me to send him a letter 

and mark it personal so he'd be sure to get it: which I did and 

very promptly got a rep! y at which time he said he was turning i t 

over the Federal Investigating Committee and Banking. Never 
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heard another word about it. Never saw anything in the newspapers 

or anything. I also sent a copy of the letter to congressman 

Wilson at that time, in 1970. I finally just gave it up pretty 

much in frustration, feeling that I'm another citizen who is 

unheard and then later I took a course at UCSD -- a business 

course where the Professor happened to bring this up. I was 

asking him the question, "why is it that these things seem to be 

slanted in favor of the savings and loans", this is my opinion. 

He said, "because executives of the savi ngs and loans write the 

legislation for savings and loans". He said, "that's why you 

didn't get anyplace". So, I just joined the crowd and sat back 

and didn't say anymore. Then suddenly , just recently, Assemblyman 

Craven sent me a copy of the letter stating that this hearing 

was going to be held and I jumped on the telephone immediately 

and asked to be heard. So now I feel like I am being heard, I 

think. It's kind of a touchy situation when we come out against 

savings and loans because being a real estate broker we rely on 

savings and loans and I have a lot of friends in the savings and 

loan business. If they ~ear about me talking here, there's 

probably going to be some resentment, but at this point I don't 

care. It has nothing to do with, as Robert Cline keeps bringing 

up, our commission or not. I've been in the real estate business 

for sixteen and a hal~. y~a~s and I'm literally ~siex ··of the unfair 
. . . . ' - ... -- ... . 

advantage the savings and loans take over the public. ~·ve 
-- .. --·- . .. ... 

watched this for all these years -- since 1958 -- of innocent, 

in my opinion, innocent and ignorant buyers paying fees that I 

think are unreasonable and unnecessary. I'm sorry t hat Mike 
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Cullen walked out because I wanted to challenge him on the 

question that he asked of Jerry Peters just before me. We l l, it 

will come up in my presentation here so I --maybe he'll be back 

by then. But my premise is that savings and loan associa t ions are 

not committi ng illegal acts, to my knowledge. But they rather are .... .. - -- -- . 
taking ad~~_!-~_g=--C:~- -t~e: -~no~~n~-- ~nd ~~~?_:_~~~-£_~lie. 'rher e are / 

no laws regulating savings and loans as you said, the usury laws 

don•t apply to them and that's a big question mark in my opinion, 

as there are regul ating ordi nary loan brokers. It's apparently 

assumed that savings and loan associations are moral and they 

wouldn't take advantage of the publ ic. They are a great moral 

I 
I 
j 

institution for the good of the publ ic. It seems to be the general 
I 

attitude of the public and people in general. They think that [ 

they are just next to God. I contend that they do take advantage 

of the public whenever possible. They have an undue advantage 

over the public because they have the public off balance: the 

public is not knowledgable; even though we advise them as brokers 

whenever they sell a horne and they acquire a loan. Most people 

who sell their homes feel that in this kind of a market, the way 

it's been rising, they sell it for a great amount of profit. 

Ever since I've been in the business, people have almost always 

sold their house for a little bit more than what they paid for 

it. 'rhey feel like they are making out like bandits. So, thousands 

of dollars are exchanging hands. Therefore, a few hundred dollars 

charged by a savings and loan is somewhat negligible, compared to 

what they ~;:~ - ~~~f?iY~D_g ! So they'l l often t _irnes just _go along 

like a cow being led to slaughter because they figure what's a 
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few hundred dollars here or a few hundred dollars there. The 

same thing happens with termite companies, which is another fight 

I've been on . We may have to get another committee meeting. 

When I fi r st entered real esta te over sixteen years ago, it was 

camw9n practice to charge fifty dollars to a hundred dollars to . -- -. 

transfer a loan. And, i ncidenta l ly, somebody asked if Jerry Peters 

had ever experienced a loosemoney market. When I first came in, 

you could borrow from a savings and loan at 5 3/4% and 6%, and we 

used to fight for 5 3/4% when they were asking 6%. It is common 

to charge a full point in transferring the loan. All they do is 

transfer it from one name to another name, and that could amount 

to -- like one transaction I had here a couple of years ago in 

La Jolla that I thought was very, very unfair and I went to bat 

for my client in this transaction. It made no difference in the 

money that I was going to receive because I was going to make the 

sale anyway. Sometimes we step beyond what we are required to 

do and fight for a buyer, and in this case, I sold this man a 

house while it was under construction and he got a brand new loan. 

And I will mention the name of the company -- it was the Home 

Savings and Loan of Los Angeles, and he got a brand new loan from 

them for $75,000, and it cost him at that time one point because 

the money was fairly loose at that time. Six months later, the 

man found himself in financial trouble, where he had to sell the 

house. He called me and asked me to sell it, so we sold it -- it 

was actually five months. We sold it a month later, which was 

a total of six months, and they said, we want a full point for 

your man to assume the loan, which meant another $750. 
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I've known sometimes, and I know that this institution 

has done it as well as other lending institutions that not on ly 

do they charge the full point to transfer the loan, but they 

actually attempt and some of them have actually completed it. 

I have never allowed them to do it because I just raise hell when 

they try it. That is, they also charged the seller the prepay-

ment penal ty at the same time , and I think that is immora l . It ' s 

not illegal for them to do it, but they try it. And if the 

broker screama and hollers ~ t h e y o ftentimes won't. At that 
----- :o::::.r-------,. 

time, I called up the Pres i den t o f the Home Savings and Loan in 
~~- ··.----~·- :.,,-....... ~·-'"="""1?i---'T-:I'~-----·-.~~-----

LOfi _ Apge~elL_ ansL + ,tol? him what I thought of the whole situation. 

I said when money gets loose again , you may not find us giving 

you loans. In other words, it was an absolute threat that I 

brough,t -to.--th-e~n-r .. and.~be .fin~ll~~taiQ.,_ well, in this case, only --·-· . 

in this case, and because you give us a lot of busin_ess, we '11 .. 
~--- .... ---·.: .. --:--., ...... -·-----· • ,_ -'Ill 0 

waive ,~he_~~e. But why should I have had to do that? If I 

hadn't done that, the buyer would have paid it, and the seller 

would have paid. 

I can give a lot of other examples, too, but I don't want 

to take all day. You can talk to almost any escrow officer or 

any real estate broker and they'll tell you these things are going 

on constantly. I assume that most people, maybe it doesn't bug 

them -- I guess philosophical it really does -- it just gets to 

the core. I don't like to see that sort of thing going on. 

Another situation on these prepayment penalties that I 

think is highly unfair, and o~ my own home I fought _ t~ the end 

recently, this happened to me with Central Federal Savings and 
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Loan. I'll name the names. I don't care if they want to try to 

sue me. Because I can document it, I can pull it out of my fi l es 

and show exactly where they did it. At least four, maybe five 

occasioned where Central Federal Savings and Loan lent money on 

a house at eighty percent of the purchase price, then maybe three , 

four, maybe five years later, the same person says (I mean the 

buyers) the seller, says, okay, I want to sell my house. So we 

say, all right . We put it on the market at the current marke t 

value which is obviously higher because of our inflationary 

tendancies, and the lender says, so we get it sold, and we sell 

it cash to the loan; in other words, twenty percent down and we're 

asking for a new eighty percent loan. The lender comes up with a 

seventy percent commitment. So, consequently we can go anywhere 

else in town and get an eighty percent commitment. At the time 

when, the first couple of times this happened to me, I asked the 

manager of the branch at that time if they were trying to force 

the prepayment penalty. Oh, no he said, absolutely nothing like 

that. We wouldn't do that. And I said, well, why won't you lend 

eighty percent. He said, because we don't think that the house 

has gone up that much in value. But yet any other lending 

institution in the area would lend eighty percent of the purchase 

price of cash the loan, it was not an inflated value. We had a 

buyer ready, willing, and able to buy. And then I asked the question 

of the same branch manager if this same house were sitting next 

door and it was either free and clear or it had a loan with an 

S & L. Then I came to you and asked you for an eighty percent 

loan on it, would you give it to me then? And he said, no doubt. 
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And I said, well, then you're admittin g to me that you are forcing 

the prepayment penalty. Oh no , nothing like that , he said. 

And I said, then, what are you _doing? And I got n o a n swer . So 

then, on about the fifth transaction I stopped going to t h em for 

my first loans, with the idea in mind t hat wh en my customer comes 

to me four or five years later and asks me to sell his h ouse that 

I'm going to be confronted with a problem. So I avo i ded that 

lending institution as much as possible . On my own home , this 

happened, last year, 1973, and my house had gone up in val ue and 

I was able to get an eighty percent loan from anywhere e l se. And 

this was in the spring of 1973. The interest rates are seven 

and seven and a quarter at the time. So it was relativel y a loose 

money market. And I sold my house . Sold it twice in two weeks. 

So that indicated that the value was in fact the value that it 

said. The first person wanted, I think he wanted two weeks to 

think to arrange the financing and I wanted to give him ten 

days and he looked for another house. And I said fine. My 

house is on the market one more week. Sold it at the same price 

to another individual which indicated that that was in fact the 

market value for the house. Central Federal Savings said, we'll 

lend seventy percent. They're pulling the same thing on me and 

I said wait a minute. So I finally, I coward to them and I said 

well, all right, but then I just won't give you any more loans 

in the future. I could see it causes problems later. And, in 

other words, as Robert Cline keeps indicating, he makes me feel 

like we're worried about our commi ssion . Why sure. Anybody is 

worried about it but in these cases, we don't have to go to bat 
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for buyers . We don't have to make sure the b uyer get s a good loan 

now, so t hat la t er when we go to sell the h o u se t h a t h e's goi ng 

to come out better. But we do that. We t r y to do the b es t fo r 

the buyer that we possibly can find on the ma rke t . But i n t hat 

case my wi fe took up the fight and she c a lled up t h e h ead off ice 

of Centra l Federal Savings, and she told t hem that I was i n t he 

rea l estate b usiness and brought a lot o f l oans and we think i t ' s 

unfair when we can produce eighty percent l oans e l sewhere. And 

she present ed her case pretty wel l and t h ey said , well we have 

never waived a prepayment penalty in our entire h i story. Now 

this is what they said , I don't know whether that's true or not . 

~ey consented to waive half the prepayment penalty. So I gave 

it to her for spending money. Either that or get a good job - -

but I'm just po i nting that as another example of how they take 

advantage, unfffir- advantage of the public. In most cases they 

have the seller over the barrel because he either asks the unabJe 

buyer to come up with more cash down, when this seventy percent 

loan commitment comes up, or he allows the buyer to go elsewhere 

to obtain a loan and he pays the prepayment penalty. Or he 

doesn't sell the house. And again, Mr. Cline wanted to know the 

percentage of times that we lose on that. I would say the 

percentage is ten or fifteen percent. A heck of a lot of money 

went to the lending institution when I didn't feel they deserved 

it. Because people are over the barre l . They have to sell their 

house. There was a poll taken one time at an annual sales conference 

by CIA and they were making the point that most people who sell 

their houses put their houses on the market because they must sell 
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their house. They took a poll in t h e audience that day and it 

turned out ninety-five percent of the people who had recently had 

a transaction gave the reason why the people sold the house, and 

in most cases it was because they had to sell for some reason. 

Either financial; the house is too darned crowded for the number 

of kids they ' ve got; or they're rambling around in the house and 

all the kids have left home; and they're pretty much in a position 

where they can't handle it or maybe they're retired and they 

can't handle the taxes any more. So they sell because they have 

to sell. And in this case these people are forced into prepayment 

penalties. They get the prepayment penalty and then they put it 

out of the higher interest rate to boot. I've got a transaction 

presently going. I didn't even think of it until we were sitting 

here and I was listening to the others speak. But, it happens 

to be on a four unit apartment building and when I went over to 

negotiate the price on it, the seller was very much influenced on 

much he would take by the fact that he has a fourteen hundred 

dollar prepayment penalty to pay. So our counter proposal was 

that he would sell at this price provided the buyer goes through 

La Jolla Savings and Loan. So I called La Jolla Federal Savings 

and Loan and I asked what kind of a loan they would make on this 

and they said we'll go sixty percent of our appraised value which 

means usually sixty percent of the purchase price. I've qot seventy

five and eighty percent commitments from elsewhere. Home Savings 

and Loan -- our old friend again, will go eighty percent on it. 

Home Federal will go seventy-five percen~. I think World Savings 

will go seventy-five percent. There's a lot of them that are 
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just completely out of money so they won't lend at all. But the 

point that I am making here is why shoul d this man be forced to 

pay fourteen hundred dollars. I ' m going to make the sale anyway. 

So it makes no difference how much c ommi ssion I'm going to make 

or whether I'm going to make the sal e or not make the sale. But, 

I think it's unfair. Why should they be entitl ed to a fourteen 

hundred dollar prepayment penalty when in fact they won't lend 

the money. They ' re forcing nim to go elsewhere. The buyer cannot 

come up with more than twenty to twenty-five percent down . Sh e 

can't come up with forty percent down and not many buyers can. 

And the seller in this case cannot carry a second trust deed 

because he's in the process of purchasing another property; and 

he needs all the cash he can get in order to do it, otherwise he 

won't sell. So if it turned out that this was the only loan 

available at sixty percent, the deal would be off. And this woul d 

be one of the few percents where we would lose the sale. Again 

I was going to point out at this point that their security is not 

impaired and it's no threat to the lender in a situation like thi s. 

Another subject that I've known -- now I haven't seen this 

happening in quite a long time, but I suspect that it must be 

floating around, but this happened to be Horne Federal Savings and 

Loan. When I used to have a real estate company in Newport Beach 

and I've actually worked in the Orange county area; the Santa 

Barbara County area; I've worked the Los Angeles County and San 

Diego County and this seems to be the general trend among lenders, 

up to this poi~t what I've talked about. In all of those counties 

they will just pull every little thing they can do to squeeze 
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that extra dollar out of the peopl e. And most people don't 

know when they sit down and read their contracts from the savings 

and loan just what they're reading and they ' re not a t torneys. 

And you say, well ignorance i s no excuse for the law. Tha t ' s 

something I've been challenging for years and I'll stand a l one on 

it and challenge it. I think ignorance is an excuse of the law 

in some cases. And I thi nk that in a case like this when a person 

doesn't know, and he can't afford to hire an attorney for every 

step that he makes in life, that again, he shouldn ' t be taken 

advantage of when they stick all these little clauses in there 

where the lender can take advantage of them. And the point that 

I was making earlier is that there are no laws regulating these 

people and that's why I think there should be a law. There 

should be laws in all these fields regulating savings and loans. 

I don't think they should be copsidered to be moral anymore than 

any other person in existence or any other loan broker. I think 

that they should be required to be regulated by law so that they 

can't take advantage because they will. ~ney're human beings too. 

But this was an example that carne up with Home Federal Savings 

and Loan where they charged interest from the time the note was 

drawn in escrow. I didn't even not ice this until my buyer called 

me and the escrow was to close in sixty days. They were charging 

her interest when she hadn't even borrowed the money yet. She 

signed the note in escrow and they always draw up the note in 

advance and it came out, t think, her charge, and I think this 

was back when houses were selling for ten thousand t.G --t.wenty-fi ve 

thousand dollars , which was a big sale in those days to me. This 
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cost to the woman I think was seventy-five dollars and she was 

scraping up every penny , to buy this house. We had figured them 

down to within five dollars of what her expenses would be when 

she purchased the house. This seventy-five dollars just threw 

her out of kilter. The only reason that they waived it was because 

I called up the president and I just raised hell again with him 

and I told him that if you expect to come into the Orange county 

area and make loans, you better not start pulling things like 

this on the public. Because I don't like it and I'll spread it 

among everyone of my real estate colleagues to boycott you. He 

finally said, I'll call you back later. He called me back in two 

hours and said well, in this case we've changed our policy in 

this case. He should have changed it in all cases. Now I don't 

know whether they still do that, I doUbt that they are now. I 

don't see how they could get away with it very long. Sometimes 

the escrows may go ninety days and it would amount to a heck of 

a lot more money. 

Okay, getting into the part where Mike Cullen asked the 

question, "why does a borrower or buyer think that he has the right 

to assume a loan at the old five-year-old interest rates?" I think 

he has every right to do it. Based on the fact that when that 

seller bought that money, the lender bought the money at a lower 

rate and it hasn't cost him another cent for that money that he 

committed for thirty years, five years previously. If he lent it 

at one percent or if he lent it at six percent, he committed 

that for thirty years and I don't give a darn what the contract 

says, they have the right to recall the loan and all that, or 
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force payment if the property is sold. I think that law should 

be changed. I think they should be forbidden to do that. 

Because they bought the money cheap and they're going to sell it 

high. And not only do they sel l it high, if a person bough t i t 

at six percent -- they sell it at ten and a half, which is the 

current rate right now, they also charge a point to assume the 

damn thing. And this is what ' s so disgusting to me. I don't 

think they have a right to do that and I think that I'll stand up 

unti l the last dog is shot on that particular issue. When they 

buy money low it should be allowed to be transferred. I think 

that is something that is the prerogative of the seller. That's 

part of the selling feature of his horne. When he borrowed money 

at six percent five years ago and then he has a house for sale 

now, this is part of the selling feature. I have a loan on my 

bouse of six percent. I contracted for thirty years and nothing 

tickled me more than this case that was brought up earlier about 

Tucker vs. Lassen on October 10. It put a lot of smiles on 

people's faces when that happened because maybe that's going to 

be the precedent that we need. Maybe that will follow over into 

trust deeds as well as contracts of sale. 

ASSEMBLYMAN CLINE: Do you feel then that the prevailing 

interest rates should then move with the interest rate that exists 

on that loan and that property should then move with that property? 

MR. MITCHELL: Absolutely. 

ASSEMBLYMAN CLINE: Even if it's higher? 

MR. MITCHELL: Yes. I think it should be outlawed. They 

are sure they have the contract that states that they can do this. 
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ASSEMB LYMAN CLINE: Are you going t o tak e away the selle r s 

r i ght i n a down market to refinance a l oan at a l ower rate on 

t h a t existing p iece of property which i s committed for 30 years? 

MR. MITCHELL: Well , no , h e could pay it off a nd a t tha t 

time he could pa y his prepayment pen a l ty unl ess legi slation 

comes in wher e they limi t i t to 5 year s . 

ASSEMBLYMAN CLINE: I n o the r wor ds, you want to g i ve t he 

sel l er an a d vantage over the association , over the l e nder . You 

want to say, okay, he can assume a l ow r ate, and t he l ender has 

no recourse to up that interest rate , b u t if the i n terest r a t e 

happens to be high on that existing loan , and prevailing marke t 

rates go down , then unilaterally the buyer has the right not to 

assume the loan if he chooses. 

MR. MITCHELL: That's right. 

ASSEMBLYMAN CLINE: However, why should it be one way for 

the borrower and not for the lender . 

MR. MITCHELL: That's what I ' m saying now. It ' s one way 

now in favor of the lender and not f o r the borrower, and this 

I ' ll point out just from what you said there. In a down market , 

if somebody borrows today at 10~~ and next year the interest 

rates drop to 8~~. a lot of the lending institutions will allow 

you to buy the interest rate down on your very loan. You could 

pay a point, · for instance, and get it reduced to 9~% or pay 2 

points and get it reduced to 8~~. Psychological l y it makes a lot 

of borrowers feel better when they do that. But t h ey have to pay 

for it. So what I'm contending here is to make it a two-way 

street like you're talking about and what I wou l d like to see i s 
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if the lender has the right to rece i ve payment when he reduces 

the interest rate, then why shouldn • t he pay the sel l er or the 

borrower when they increase the interest rate. That would be a 

two-way street. Right now, they have the right to charge the 

lender. 

ASSEMBLYMAN CLINE: Wouldn 1 t you agree that the amount of 

money that is lent is dependent upon the price that the l ender has 

to pay for that money? 

MR. MITCHELL: That•s right. You weren•t in here earlier 

when I was bringing this very po i nt up. I was answering Mike 

Cullen•s question to Jerry Peters, where you wondered what right 

the buyer has, to assume a loan at the five-years-ago interest 

rate. I think he has every right to do it. Because the lender 

paid low for that money when he lent it out five years ago at six 

percent, and then on today•s market, just because the interest 

rates have gone up, it doesn•t cost him any more for that money. 

In fact, he•s making money again, because he•s already contracted 

for thirty years and charged his point. 

ASSEMBLYMAN CLINE: The cost of administering that money 

may have risen rather sharply. 

MR. MITCHELL: Well, if the seller didn•t sell his house •••. 

ASSEMBLYMAN CLINE: If you•re still processing. Let•s say 

you get the existing loan at 5~/o and you have a margin of, let•s 

say, as a lender of 1%, as your margin in that, after that loan 

is already on the books, you are estimating it•s going to cost 

you over the life of the loan based on, let•s say, the current 

market for hired help, supplies , postage, a whole range of other 
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things, you estimate a certain cost of administering that l oan. 

over tha t period of time, you may h ave seen some dramatic rises, 

say in 10 or 15 years in the cost of administering that l oan. So 

you might actually be losing money on that loan tha t you or i ginally 

had just because of inflation. 

MR. MI TCHELL: Then I woul d say it was poor administration . 

Because you have the person sel ling that loan for 30 years, he 

should take those things into considerat ion. He ' s got a l ot of 

other loans that are going to pay off because the person may ge t 

a windfall, or he may decide he wants to accelerate the payoff 

on his loan. He's going to pay it off and they will get money back 

for that and they will be lending it back out at higher rates. 

ASSEMBLYMAN CLINE: You're asking us then to place a 

restriction on or more seriously regulate a regulated industry 

than is currently the case. 

MR. MITCHELL: Yes, absolutely. I don't think - it is 

regulated enough. I think they are all owed to get away with 

murder. 

ASSEMBLYMAN CLINE: Do you think that state-wide govern

mental regulation on this would increase the supply of money . 

MR. MITCHELL: Yes. It would increase, because money 

would be there existing and it would increase the chances of 

people being able to buy their homes for themselves, and the 

seller to be able to sell. In essence, it wouldn't create any 

more money i n existence that isn't in existence now. But it 

would allow t h e flow for the use of it to transfer hands. 
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ASSEMBLYMAN CLINE: ~is woul d be accomplishi ng just the 

opposite. Because the money flow woul d not continue. ~ey'll 

lock up that money. You won't have the dramati c turnover. 

MR. MITCHELL: No, you ~uld have the t urnover . ~is is 

what I'm saying. It's on the books, you'd have a book t urnover. 

But you wouldn't have actual cash money turnover, is what I 'm 

getting at. And in essence, that would be the same , well just 

like money in banking, they say 80 percent of the economy is 

created out of thin air, and it's because checks are passed on 

from one person to the other to use for purchasing and it i s 

actually not cash. But it transfers hands. 

ASSEMBLYMAN CLINE: .•• cash or the equivalent. 

MR. MITCHELL: ~at's right. But what I'm getting at here 

is you are transferring money but only on the books. In this 

case you are saying, John Doe is going to sell his house and Bill 

Williams is going to buy it and the same money 

ASSEMBLYMAN CLINE: Well, you are selling a future interest 

in a money flow, because you actually have an asset because that 

loan and the obligation to repay that loan creates the flow of the 

money. 

MR. MITCHELL: I'm not sure we're talking along the same 

lines, here. ~e thing that I'm getting at is that the flow of 

the sale wil l take place because of the ability to transfer the 

money. If you wanted to use it in the sense of money, and actually 

take the greenback representation that the buyer is paying the 

seller money but he's paying it to him by assuming a loan. Taking 

over his obligation. 
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ASSEMBLYMAN CLINE : Wel l, if he increased the second mortgage 

market in order t o make up that difference, assuming the pr i ce 

of the rea l es t ate, the fair market value or the cash value of t h e 

rea l esta t e r ises with infla t ion of building cos t s , popul a tion 

pressure, e t c. Now the amount of money to pay down to that 

existing loan may not be there for that average borrower acros s 

the market. 

MR. MITCHELL: That's right, but it enabl es the owner then, 

t he seller i n that case, to carry some of the fi nancing himself , 

or you could get a hard money second. 

ASSEMBLYMAN CLINE: Well, that would end up costing you 

more money t h a n refinancing. It would actually end up costing 

the borrower mor e money. 

MR. MITCHELL: Well, if that were the case , you would have 

the alternative to go ahead and get a new loan and pay the prepay

ment penalty on this one, or pay the c urrent rate. 

ASSEMBLYMAN CLINE: You still have the opportunity to pay . 

MR. MITCHELL: You have the opportunity but you have to 

pay the penalty, the prepayment penal ty . 

MR. CLINE: Not under Tucker vs . Lassen. 

MR. MITCHELL: That only applies to contracts of sale. 

MR. CLINE: Sure. 

MR. MITCHELL: Well most a t torneys will scare the living 

daylights out of your buyers on purchasing on contract of sale. 

Any experience that I have had on that l ine where we suggest 

contract _9f sal~s as a re~~ estate broker should never, in fact, 

be a l lowed to draw a contr act of sale. We usually ask an 
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attorney to take care of this situation. And I haven't met an 

attorney yet who doesn't set the seller and the buyer down and 

say, "do you realize what you are doing?" And when they get 

through with them they walk out without making any transaction 

under that comparison. 

ASSEMBLYMAN CLINE: We could as a Legislature, draft all 

sorts of real estate regulations concerning that. There could be 

a whole brand new market opened up. 

MR. MITCHELL: Well, that's another whole sub j ect, but 

the point that I'm trying to make h ere is that I don't feel that 

a lending institution should have a one-way street. You are 

indicating that the other way would be one-way, but I'm saying, 

no, it will be two ways. If they can charge the seller to reduce 

interest rates then the seller should be paid when they raise 

interest rates, or the borrower should be paid when they raise 

interest rates; and it should be a two-say street. And I think 

that when money has been bought at a certain figure, a person 

should be allowed to turn around and sell it at a certain figure. 

ASSEMBLYMAN CLINE: Well, I'm not convinced as someone is 

charged with responsibility of evaluating and making a decision 

that you would actually increase the supply of money in the market 

place for those lendable funds for the real estate transaction. 

By taking your point of view or by taking the opposite point of 

view- perhaps somewhere in between there is an acceptable place. 

MR. MITCHELL: I guess if maybe I say it this way, because 

I don't thi nk I am getting~ my point across. I don't feel like 

you are hearing what I am saying. What I am saying is in essence, 
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increase the flow of money, the reason you want the flow of money 

is the ability to buy. Otherwise, you don't need the money. So 

if you have the ability to buy, then you don't require as much 

money. In other words, by allowing the loan to remain at the 

same interest rate you are enabling buyers to buy and sellers to 

sell and that's the whole story. The whole reason for why you 

have the demand on money is so buyers can buy and sellers can 

sell. 

ASSEMBLYMAN CLINE: We've got a particular problem. There 

are lending institutions who will lend on a combination -- if I 

understand their market correctly, and I'm trying to understand 

their position as well as your position. They lend on a combination 

of things. One is the underlying value of the property and that's 

the security for the note. It may not be the total reason for the 

note because the credit of the borrower is vitally important. In 

other words, they don't want to have to get REO and turn that over 

and sell it. 

MR. MITCHELL: What is REO? 

ASSEMBLYMAN CLINE: Real estate owned, within the association. 

They don't want to have to repossess that prope:rlty because that 

is costly. It wipes out profits in their note if they have to 

service it in that regard. So if the credit of the borrower is 

important in the transaction, then the change of borrowers and the 

change of persons obligated to repay that note changes. Then the 

entire prospect of repayment may change. You would have to say 

"okay, that borro:w~r ,is acg~pt;.~f>!e to the le11:der," _ then maybe we 

could justify your position. 
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MR. MITCHELL: This, I thought I could go on without 

saying but that•s a good point. That•s one of my points on this. 

I believe that the person should be of the equivalent risk or 

better that assumes the loan. I would go along with that. One thing 

I was going to ask here regarding President Ford coming out and 

speaking very soon in Las Vegas regarding this very issue requiring 

lenders to keep the interest rate at the same amount when a 

person assumes. Have you heard anything to that effect? This is 

supposed to be one of the counter recessionary measures. I was 

asked that but nobody seems to know . 

I have finally reached the point in my notes here of the 

questions you asked. I said a person should be allowed to sell 

his property to whomever qualifies at the interest rate that the 

loan was originally committed to, and I think provided he qualifies 

at equal or better risk. If he does not sell the house, then the 

loan stays the same and the lender does not gain. In other words, 

if he decides not to sell and keeps his house, the lender just 

rides right out to the end of the 30 years at that interest rate. 

And if he didn•t figure when he lent that money the administrative 

costs and didn•t project the rise in administrative costs, then 

he was a poor administrator. 

ASSEMBLYMAN CLINE: But don•t you think one of the factors 

in lending money at that particular rate is in fact the turnover 

of money? 

MR. MITCHELL: Well, they must base it on that because they 

assume that most h0uses, most loans are paid ·off on an average of 

five years. Somebody else said six years. 
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ASSEMBLYMAN CLINE: If that were the case, you' d get a 

l ower i nteres t r ate by doing that. I 've got op i nion s on tha t . 

I didn 't mean to int errupt your tes t imony. 

MR . MI TCHELL : I wan ted t o point ou t too t h a t I think 

that some savings and loans are in exi stence wh o r ea l ly do care 

about the public . An exampl e of that h appens t o be San Di ego 

Fe dera l Savi n g s and I don't own any s tock in it. I ' ve h ad t h em 

state to me whe n I took my l oan t h ere on my house that I bought a 

year ago when I sold the other one and had to pay off with Central 

Federal. I asked them that question before I ever took the loan 

out. I said, in four or five years if I sell my house and it's 

at a higher value and I want to get a new loan, are you going to 

pull the same kind of thing on me to force me to accelerate the 

loan? And they verbally answered that if I could show where I 

could borrow the money at eight percent from any other lender, at 

these terms, then they would waive the prepayment penalty. And 

I said I thought that was fair. That ' s the way you ought to do 

it. You shouldn't try to force people into it. I felt that they 

had a pretty good attitude and I thought it should be mentioned 

here. There are probably other savings and loans that would do 

the same thing but they seem to be in the minority. They actually 

do care about public relations and the public ' s feelings. Also, 

this is a minor thing but I get annoyed by it and I know a lot of 

other brokers do and I'm sure maybe the public does, but they 

don't go through the real estate transaction as often as we do. 

There are some lending institutions that say when you go to them, 

I want you to get a loan commitment and they come up with a pre t ty 
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good loan commitment and then say that they expect you to run the 

escrow here. And it's almost like it's extortion. If you don ' t 

run t he escrow there, they imply you won't get the loan . This is 

something I think there should be some legis l ati on on. They 

shouldn't be allowed to dictate where a person goes to escr ow. 

Sometimes there are circumstances where we might borrow from a 

savings and loan in downtown San Di ego and the broker does an 

awful lot of servicing if he's a good broker and does a lot of 

handcarrying of papers to expedite the transaction. And if he has 

to run around downtown San Diego or clear out to La Jolla or 

happens to be in the North county, it cuts down his ability to 

serve his buyer and his seller to the fullest extent. I don't 

feel that they should be allowed to hang that over your head. I 

think some legislation should be put on it. 

I wanted to point out that Mr. Gillies, representing the 

CREA, in some cases I agree with and in some cases I don't. 

I don't think that CREA reflects the general population necessarily 

of real estate brokers and salesmen. For one thing, the represen-

tatives that go to the state conventions where these things are 

decided on are not elected by the members of the realty boards. 

In most cases they are appointed. I was a state director one 

year and I was appointed by the president. And that didn't mean 

that the people wanted me. I just went because I thought it was 

kind of an honorary thing to get. I went up there and voted on 

these things. But then CREA dictates a lot of things that I 

don't feel, and in a lot of cases are the majority feeling about 
-

certain issues. 
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One of the issues I want to take excepti on to is t his 

variable interest rate. I think that in a stable economy that ' s 

fine. But when you have a rising economy , i t can be disas t erous. 

When I was in England last year and I sat and watched a t e l evi s i o n 

interview of people in the street who were just ready t o pa nic 

when they had a sudden increase in their interest ra t es . I th i nk 

they went from six or seven percent up to ten and e l even percent. 

They were interviewing just ordinary common working peopl e. 

They were in a panic. They said they didn ' t know how they were 

going to pay their loan on their houses. They were just going to 

have to lose the house because they could not pay the payments 

that were required. Then others said they were buying their 

houses but were not building any equity. Now the interest is 

more than what the payments are. There were other people that 

were interviewed and they said that they had been saving for a 

number of years. A young couple, saving for a number of years and 

were just about to buy a home and because of the variable interest 

rate were unable to purchase. So anyway, I wanted to point out 

that because it frightened me when Mr. Gillies said that he's 

representing the real estate brokers of California, I think if 

you took a poll , you might find a little bit different issue and 

I wanted to caution you. I think that t here is a handful of 

people in CREA who decide on these things and they say that they 

are representing all the real estate brokers in the State of 

California. I don't think that that is necessarily true. 

-CHAIRMAN McALISTER: We are well aware that the variable 

interest rate is a very controversial issue. However, I think 

-118-



that one of the premises of it is that if you're going to squeeze 

the S & L's in some respects, then there may have to be some other 

area where they make up what they lose. 

MR. MITCHELL: 1be variable interest rate scares me so 

much I'd rather see you leave everything exactly as it is and I' ll 

keep screaming and writing to Congressman Rosenthal and Senator 

Stull, than to go into that . That really frightens me. When I 

saw the reaction of the English people -- they were just at a 

near panic when this happened. 

come like the English economy. 

I would hate to see our economy 

I just heard last night on the 

news that their gas is now a dollar fifty-three a gallon, gasoline 

just went to that. 

CHAIRMAN McALISTER: It just went to two sixty-six in Israel. 

MR. MITCHELL: Is that right? That's war prices. 

CHAIRMAN McALISTER: It went up from sixty cents to two 

sixty-six in one day. 

MR. MITCHELL: The other question is why shouldn't the usury 

laws apply to savings and loans. I don't understand why they are 

excepted from that. They are allowed to charge eleven and twelve 

percent and a loan broker or private individual wouldn't dare. 

He'd be locked up. It would be considered a crime. 

CHAIRMAN McALISTER: You are going to hear shortly from some 

representatives of the loan brokers who will probably tell you 

that the usury laws should not apply to them either on the premise 

that you are drying up investment money with the usury laws in 

the first place. SQ, which way should we go? 
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MR. MITCHELL: I was hopi ng tha t this committ ee woul d 

listen to all sides and come up with a good a n swer t o wh a t we 

can do to th i s situation. I f ina lly do fee l I got to rea lly 

voice my opi nion. I ' m f i n i sh e d but have this q ues tion . How l ong 

has this inves t igating commi ttee been in act i on and wh at p r omp t ed 

it t o be formed? 

CHAIRMAN McALISTER : This is a r egul ar commi ttee in t h e 

Assembly. The Finance and Insurance Committee has had b i l l s o n 

these subjects over a con siderab l e period of time, but especi a lly 

this last year. It was fel t that we o ught to h ave a study becau se 

interest on t hese matters has been r i sing and t here was not a 

concensus of the Committee dur i ng the l ast session as to what 

should be done and we hoped that these hear ings coul d help us to 

reach a concensus. So we scheduled t wo days o f hearings in Los 

Angeles on Monday and Tuesday, and a day here in San Diego and 

we are going to have still another day in San Jose on the 22nd 

of November. 

MR. MITCHELL: The reason I asked the question is because 

I still have tbe question in my mind as to when I wrote to my 

congressman, assemblyman and senators and they say that they are 

doing something about it and I never hear another word. You wonder 

why didn't it go to a commit tee like this in the first place. 

CHAIRMAN McALISTER: Well, there is of course no assurance 

that any particular legislation in any direction will emerge 

from our deliberations. These have been issues that have vexed 

the legislative pr0eess for several years now and it has been a 

difficult one for any concensus to be attained. But, at least 
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this is an in-depth substantial hearing and we ' ve gotten a good 

cross section of opinion. It certainly has helped me to learn 

about the issues and I'm sure that would be true of the other 

members as well. 

MR. MITCHELL ~ I have a good feeling about it because I 

do feel that maybe the statements of the professor at UCSD was 

maybe not completely true when he said that executives of savings 

and loans are the people who write the legislation for to 

regulate savings and loans. I feel now that maybe the legislators 

are really doing it. They are listening to both sides. 

CHAIRMAN McALISTER: Their legislation is a product of many 

factors and pressures and conflicting opinions and the savings 

and loans are certainly among those who have an input but people 

like you also have an input and I can assure you we'll do our best 

on an impartial and fair basis. 

MR. MITCHELL: Very good. Thank you very much. 

CHAIRMAN McALISTER: All right. Mr. John Sykes of the 

California Independent Mortgage Bankers' Association was unable 

to be with us here today and therefore, the only remaining 

witness we have on our agenda is Mr. Kenneth Green, President 

of the Western Home Loan Corporation. 

MR. KENNETH GREEN: Mr. Chairman and Committee Members, 

I have presented with you a copy of what I am going to read. 

It's very short and it spells out primarily what I think is a 

discriminatory piece of legislation that exists after the 

Cons_ti tuti on was .enacted. 

-121-



I would like to ask 11 How does the general public gain any 

advantages, protection, or liberties through the limitation of 

interest rates as established in the State Constitution'?,. 

My industry, h.orne loan brokerage, and the mortgage business 

as a whole, has suffered a great set back because of the ten 

percent interest rate limitation placed on real estate loans as 

set up in our constitution. 

However, through legislation certain businesses have been 

exempted from the protective blanket of the Constitution; namely , 

banks, savings and loans, and thrift companies. 

As the economy struggles to establish its levels, through 

whatever pressures, the cost of money has shot past ten percent. 

Because of the most recent ebb in the money market, banks have 

through the exemption been lending money to the public and the 

building industry at levels up to sixteen percent. Savings and 

loans have as a general practice been lending rno~ey at eleven to 

twelve percent to all horne buyers (the general public), and thrift 

companies still make real estate loans to the public at an APR of 

18.69. 

Where is the protection to the public when the limit as 

set by the constitution can be ignored by a few under the umbrella 

of newer legislation? 

Where is the advantage to the public when many who are in 

the business are discriminated against by a one-sided law. Corn

petition is completely eliminated by a biased piece of legislation 

which offers a sp~cial right to only a few -- banks, savings and 

loans, and thrift companies. 
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Where is the liberty to the publ ic when he cannot choose 

with whom he can do business. through n ewer legislation certain 

institutions may do business and others may not. 

A great disservice and un fa i r condition exists when one 

specific group may do as they p l ease while another is subject to 

great persecution by its peers . 

Finally, and more specif i cally, my i ndustry arranges loans 

to provide both money for those desiring to borrow and investments 

for those who would like to have their money work for them. They 

have been damaged by limited exemption to the California Usury Law , 

since the investor needs more yield when no l onger invest in trust 

deeds offered by the general publ ic, but instead would go to 

banks offering eleven to twelve percent on Certificates of Deposit . 

We need to be treated equally. 

I'm primarily suggesting that legislation should be enacted 

to exempt people like ourselves and the mortgage banking industry 

in general from the usury laws in California, just as banks, savings 

and loans and thrift company's are. 

CHAIRMAN McALISTER: thank you. Is there anyone else here 

who would like to address the committee? Yes sir. Would you come 

forward. 

MR. FRANK HARMON: My name is Frank Harmon. I •m a realtor, 

also a member of CAR. I have heard these hearings with a great 

deal of interest and I'll state this, that I'd strongly disagree 

with several of the gentlemen before me. I think the tendency is 

that we ask to_~~-~!_~t~ -~11~ - 9th_~-~- ~~_J__l,QW~ busine$S. Never our 

own. And I think when you invite legislation of one man's field 
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y ou ' re ask ing f o r t r ouble in your own . And I th i nk the proble m 

is h ow can we induce more mon ey into the savi ngs mark e t . I think 

if we go b ack and look a t money as a commodity, jus t l i ke wh ea t 

or water , it will seek its own l evel. And I thi nk over the yea rs 

t he savings and l oans by agreeing to t hese l ong-t erm contrac t s 

wi t h no interes t rate adjustment , h ave in effect locked themse l ve s 

in t o a sit uat i on that t hey were not ab l e t o respond effecti ve ly to 

the change in the money market. Now i n t he days when things were 

very stable this was f ine . But as was pointe d out with severa l o f 

the Committee members, the change of cos t s of doi ng b usiness 

have escalated so rapidl y, they haven 't been abl e to compensate for 

them. Let's face it. Prepayment penalti es and l oan charges are 

an attempt by the savings and l oans to compensate for this. Now 

I do not feel this committee shoul d sponsor legislation severely 

restricting the savings and l oans industry. I'm speaking as a 

realtor, and as a broker. I ' m afraid that if it does do so, as 

so often happens with legislation, while the motive may be fine, 

the end result is often disastrous to the person that you are t rying 

to help the most. I think we have to encourage the savings and 

loan industry wi th the techniques they would have today to try and 

adopt the flexible interest rate. For example, if we had gone 

back in the ear l y 30's and these loans had been allowed to 

escalate over a period of time, the interest rate, on these contract s, 

just as everything else, the buyer is paying for. His rent has 

gone up, his taxes have gone up, his food has gone up. Nobody 

is proposing legislation to restrict those. So why is the interest 

rate total l y exempt. Why should it not follow the cost of doing 

-124-



0 

0 

business. If it had done so over a l ong period of time, perhaps 

the savings and loans would have been in a situation where they 

would have had enough inflow corning in to them to where they 

would not have had to enact some of these other restricti on s wh i ch 

are high cash restrictions and part icularly hurt the small buyer. 

I don't think there is a n y question about it. The man who 

buys a 70 thousand dollar horne, generally has enough resources to 

where he can pay these costs. It i s the young person in the 30 

to 35 thousand dollar bracket tha t is ki l led by these prepayments 

and these loan costs. So my idea is that we try and seek a leve l 

in this business and I think that the savings and loans have the 

techniques and the computers today that they can find a way to 

adjust the interest rate. Now l et's say, for example, we have 

a loan with the Federal Loan Bank of Berkeley. Now they've done 

this for many many years. They adjust the rate on an annual basis . 

They are involved in a very high risk situation with ranches and 

groves. And they have managed to do this and fairly successfully. 

They review their total portfolio and the cost of doing business 

and project what it is going to cost them the next year to do this 

same thing . So their's is a flexible rate and they have been able 

to keep a more moderate interest rate applicable. I think that if 

this were done on a long-term basis the savings and loans would be 

able to ameliorate these sudden rises in interest. This is my only 

fear here today. It is so easy to call for legislation to restrict 

the other fellow from doing something or imposing a restriction on 

him that five years down the road you wind up and say, "Hey, that 

wasn't the answer at all. All it ' s done is cause some other 

undesirable factor to occur. " 
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CHAIRMAN McALISTER: Si r . You are in essence advocating 

some version of t he variabl e interes t ra t e. 

MR. HARMON: Abso l utely , sir. But by persuasion rath er 

than legislation. I don ' t want you t o legislate and say you must 

go in and have a variable rate . The savings and loans know t hat 

they are on the spot . That ' s one o f the reasons we are havi ng 

these hearings. They know there i s a lot of dissatisfaction . I 

think the pressure of this Legi slat ure can be heard, and tell t h em 

in effect to come up with something that is more flexible . Let's 

try and work together on this. Let's not stand off in one corner, 

let's be adversaries. Let's try and find some way we can all find 

this money will flow into the market. Now it can be done. Jus t 

because it hasn't been done in the past doesn't mean it can ' t be 

done in the future and I think if we are going to look to try and 

help the person that's buying a home, it isn't going to be accomp-

- lished by restricting one man's business over another. It rarely 

works and I think that if there was to be any laws passed today, 

I'd say let's have a law against any more laws for about a year. 

ASSEMBLYMAN KNOX: Five years. 

MR. HARMON: Alright, I'll take five years. But look back 

at the Federal Government. For four years they have been passing 

laws to do certain desirable social objectives . There are welfare 

cases for exampl e. The results have not been what we had hoped. 

And that's why I say you have to go at these things very cautious l y . 

CHAIRMAN McALISTER: Yesterday in Los Angeles we had 

testimony from one of the savings and l oan gentlemen who indicated 

some difficulty in the industry in pushi ng variable interest 
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rate loans because of the competi t i ve factor. That is, if some 

did more than others then this woul d put them out of compet itive 

relationship with others. In fact he thought maybe we ought to 

somehow be pushing them this way . I don't know that represent ed 

a concensus of their thinking. He was just one person. 

MR . HARMON: I personall y favor as much competition as we 

can get. Any time businesses are regulated artificially, you 

reduce some area of competition. I n our own business, for example, 

last week I was approached by a man to sell a piece of property 

and after we had discussed it for some time, he said, "Well you 

asked me for 8 percent". (This happened to be a piece of raw land) 

"A broker down the road told me he would take it at 6 and another 

one told me he would take it at 10." Now he has shopping and he 

was in effect telling me if I want this listing, what am I going 

to do? Well I don't know. I haven't made up my mind about what 

I'm going to do. What I am trying to say is that artificial 

restriction of legislation can be disasterous. 

CHAIRMAN McALISTER: I listed some unimproved land of mine 

with a broker several times but I guess it was lower than they 

wanted; it never got sold. Then when I listed it for 10 percent, 

it magical l y was sold. (laughter) 

MR. HARMON: I won't deny that. It can happen. Well, it ' s 

the cost of doing business. For example in this case. It happened 

to be a remote piece of property. It's difficult to work on. You 

make a judgment decision. It's not worth it to me to Lry this. At 

10 percent it might be. It is competition. 
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CHAIRMAN McALISTER: Thank you Mr. Harmon . Is there 

anybody else here who would l ike to address the Committee? 

I f not we will adjourn and the next meeting wil l be November 22 

i n San Jose. 
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